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CHAPTER  XXVII. 


OF    COSTS. 


Section  I.  —  Of  CbsU  in  Genercd. 

As  it  is  the  usaal  practice  of  the  Court,  where,  upon  the  hear-  Costs  not 

ins,  it  directs  either  au  issue  or  a  case  or  a  reference  to  a  Master,  y.?i"J^^^.^*^®" 

.  ,.        .  ,  .  .  «.  ...      «         ,      ''11  further 

not  to  give  any  directions  upon  the  subject  of  costs  till  after  the  directions. 

verdict  or  certificate  of  the  Judges  has  come  in,  or  till  the  Master 
has  made  his  report,  (a  practice  which  appears  to  have  been 
adopted  for  the  purpose  of  accelerating  the  final  termination  of 
the  suit  (a),)  it  generally  happens  that  the  costs  of  the  suit  are 
taken  into  consideration  at  the  time  when  the  cause  comes  on  for 
hearing  for  further  directions,  and  that  on  such  occasions,  as  soon 
as  the  further  directions  are  disposed  of,  the  Court  makes  such 
order  with  regard  to  the  costs  as  it  thinks  the  justice  of  the  case 
requires.     In  this  respect  the  Court  of  Chancery,  to  a  certain  ex-  Difference 
tent,  acts  upon  the  rule  adopted  by   Courts  of  Law,  that  unica  CmTrts  of  Law 
dirtctiofiat  damnarum,  and  which,  therefore,  give  no  costs,  except  and  of 
upon  interlocutory  applications,  until  the  final  judgment.     Courts  ^4^^7* 
of  Equity,  however,  do  not,  in  all  cases,  consider  themselves  bound 
by  this  rule,  and  they  frequently  give  costs  in  intermediate  stages 
of  the  cause,  without  waiting  for  the  final  decree.     In  fact  the  Costs  in  equity 
giving  of  costs  in  equity  is  entirely  discretionary  (6)  (1)  ;  as  well  <**»cretionary. 
with  respect  to  the  period  at  which  the  Court  decides  upon  them, 
as  with  respect  to  the  parties  to  whom  they  are  given ;  but  as  it  is 
usually  upon  the  hearing  for  further  directions  that  the  question 
of  costs  is  decided,  the  present  appears  to  be  the  proper  stage  of 
this  Treatise  for  directing  the  practitioner's  attention  to  the  prin- 
ciples upon  which  the  Courts  act  in  their  decisions^upon  them. 

(a)  Vide Scarboronghv.  Burton, 2        {b)  Ibid.;   Bennett  v.  College,  3 
Atk.  111.  Bro.  C.  C.  390. 


(1)  And  Bot  the  subjeet  of  error.    Cowles  «.  Whitman,  10  Conn.  181. 
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Different  sortj 
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Meaning  of 
the  term  dU' 
€r€tianary. 


CofU  giyen 
oat  of  the 
fund. 


When  it  is  said  that  the  giving  of  costs  in  Courts  of  Equity  is 
entirely  discretionary,  it  must  not  be  supposed  that  these  Courts 
are  not  governed  by  definite  principles  in  their  decisions  relative 
to  the  costs  of  proceedings  before  them;  all  that  is  meant  by  the 
dictum  is,  that  these  Courts  are  not,  like  the  ordinary  Courts,  held 
inflexibly  to  the  rule  of  giving  the  costs  of  the  suit  to  the  success- 
ful party,  but  that  they  will,  in  awarding  costs,  take  into  their  con- 
sideration the  circumstances  of  the  particular  case  before  it,  or  the 
situation  or  conduct  of  the  parties,  and  exercise  their  discretion 
with  reference  to  those  points.  In  exercising  this  discretion, 
however.  Courts  of  Equity  are  generally  governed  by  certain  fixed 
principles  which  they  have  adopted  upon  the  subject  of  costs,  and 
do  not,  as  is  frequently  supposed,  act  upon  the  mere  caprice  of 
the  Judge  before  whom  the  cause  happens  to  be  tried  (1). 

Another  difference  between  the  Courts  of  Law  and  Courts  of 
Equity  with  respect  to  costs,  frequently  arises  from  the  nature  of 
the  property  over  which  Courts  of  Equity  are  called  upon  to  exer- 
cise their  jurisdiction.  A  large  proportion  of  suits  in  Equity  are 
instituted  for  the  purpose  of  obtaining  the  administration  of  the 
property  of  deceased  persons,  and  in  cases  of  that  description. 


a)  Brooks  V.  Byani,2  Story  C.  C.  553,  554. 

Co8tfl  do  not  always  follow  a  decree  in  favor  of  a  party,  but  rest  in  the  dis- 
cretion of  the  Court,  and  are  to  be  awarded  or  refused,  according  to  the  jus- 
tice of  each  particular  case.  Kaye  v.  Bank  of  Louisville,  9  Dana,  261 , 2(54  ; 
Tomhnson  v.  Ward,  2  Conn.  3D6 ;  Hunt  r.  Lewin,  4  Stew.  &  Port.  138; 
Randolph  v.  Rosser,  7  Porter,  249.  But  see  Hightower  r.  Smith,  5  J.J. 
Marsh.  542,  544  ;  Burgh  v.  Kenny,  1  Irish  Eq.  2(>1.  Costs  do  not  always 
follow  a  decree  in  favor  of  the  party  praying  relief.  Travis  r.  Waters,  12 
John.  500;  Method.  Epis.  Church  r.  Jaques,  1  John.  Ch.65;  ib.  166  ;  Cow- 
Ics  V.  Whitman,  10  Conn,  121  ;  Coleman  v.  Moore,  3  Litt.  355 ;  Tomlin- 
Bon  V.  Ward,  2  Conn.  396.  And  where  both  parties  are  equally  innocent, 
and  endeavoring  to  avoid  a  loss  caused  by  a  third  person,  no  costs  will  be 
awarded  to  cither  party  against  tlie  other.  Pendleton  r.  Eaton,  3  John.  Ch. 
C9.  So  in  a  case  of  great  novelty,  or  where  the  practice  on  the  subject  was 
unsettled,  the  Court  will  not  give  costs  to  either  party.  Jones  v.  Mason,  5 
Rand.  577 ;  Hoffman  v.  Skinner,  5  Paige,  526 

Nor  where  both  parties  have  claimed  what  they  are  not  entitled  to,  and 
each  has  succeeded  as  to  part  of  the  matters  in  litigation  between  them. 
Crippen  v.  Hermance,  9  Paige,  211. 

If  it  should  appear  that  both  parties  are  in  fault,  the  Court  will  not  give 
costs,  to  either.  Clark  r.  Reed,  11  Pick.  446,  449;  Saunders  r.  Frost,  5 
Pick.  259,  274. 

When  the  parties  stand  equally  fair  in  every  respect,  the  party  who  brings 
the  other  into  Coiut  ought  to  pay  the  expense.  Catlin  v.  Harncd,  3  John. 
Ch.61. 

In  proceedings  in  the  nature  of  amicable  suits,  costs  are  not  decreed.  M*- 
Connell  r.  M'Connell,  11  Vermont,  290. 

Inasmuch  as  costs  in  Chancery  do  not  necessarily  follow  a  decree,  there 
must  not  only  be  a  decree  in  favor  of  a  party,  but  there  must  also  bo  an  express 
order  or  decree  for  his  costs,  or  they  are  lost.  Connable  v.  Bucklin,  2  Aik. 
821.    See  Travis  v.  Waters,  12  John.  500 ;  S.  C.  1  John.  Ch.  85. 
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Different  Sorts 
of  CmU. 


Rale  with  re- 
gard to  costs 
of  motions. 


Where  I 
eessful. 


When  they 
faU. 


Where  unop- 
posed. 

In  what  esses 
the  sabject  of 
special  direc- 
tions. 


being  or  not  being  "  costs  in  the  cause/'  and  that  those  costs 
which  do  not  come  within  the  definition  of  costs  in  the  cause,  un- 
der these  rules,  cannot  be  obtained  as  such  without  the  special  di- 
rection of  the  Court.  What  costs  of  interlocutory  applications 
by  motion,  are  to  be  considered  as  ''  costs  in  the  cause/'  may  be 
collected  from  the  following  rules  laid  down  by  Sir  John  Leach, 
V.  C.  in  1823  (d).  These  rules,  which  were  the  result  of  cer- 
tain questions  proposed  to  the  Registrar  (Mr.  Walker),  for  the 
purpose  of  ascertaining  in  what  cases  the  costs  of  a  motion,  where 
the  Court  gives  no  direction  as  to  such  costs,  became  ''costs  in  the 
cause,"  to  a  party  whose  costs  of  suit  are  given  upon  the  hearing, 
and  are  as  follows  :  — 

1st.  That  the  party  making  a  successful  motion  is  entitled  to 
his  costs  as  ''  costs  in  the  cause,"  but  the  party  opposing  it  is  not 
entitled  to  his  costs  as  '' costs  in  the  cause"  (f)  (1). 

2nd.  That  the  party  making  a  motion  which  fails  is  not  entitled 
to  his  costs  as  "  costs  in  the  cause,"  but  the  party  opposing  it  is 
entitled  to  his  costs  as  "  costs  in  the  cause  "  (/)  (2). 

3rd.  That  where  a  motion  is  made  by  one  party  and  not  op- 
posed by  the  other,  the  costs  of  both  parties  are  ''  costs  in  the 
cause  "  {g). 

To  these  rules  the  Vice-Chancellor  added,  that  it  was,  there- 
fore, the  duty  of  the  Court,  whenever,  by  reason  of  special 
circumstances,  it  was  not  the  intention  of  the  Court  that  these 
rules  should  apply,  to  give  particular  directions  with  respect  to 
the  costs ;  but  that  the  Court  very  rarely  gave  any  spacial  direc- 
tions with  respect  to  the  costs  of  a  motion  for  the  purpose  of  obtain- 
ing, contin\iing,  or  dissolving  an  injunction  to  stay  proceedings  at 
Law,  leaving  the  costs  of  such  motions  to  abide  the  event  of  the 
suit.  An  instance  of  the  Court's  departure  from  the  ordinary  rule 
occurred  before  the  same  learned  Judge  in  Marsack  v.  Reeves  (h). 


id)  Memorandum,  1  S.  &  S.  357. 
e)  Ibid.  Ifthe  object  of  the  motion 
De  m  the  nature  of  an  indulgence  to 
the  party  applying,  he  will  pay  the 
costs,  although  the  motion  is  granted. 
^[Browne  v.  Lockhart,  10  Sim.420.] 
(/)  lb. ;  vide  ctiam,White  v.  Lisle, 


4  Mad.  226.  The  rule  applies  to  mo- 
tions to  obtain  or  to  dissolve  an  in- 
junction. Marsack  v.  Reeves,  Mad. 
&,  Geld.  108. 


(^)  1  S.  &  S.  357. 
(A)  Ubi  supra. 


(1)  Stafford  v.  Bryan,  2  Paige,  45;  Halst.  Dig.  176. 

(2)  Sufford  V.  Bryan,  2  Paige,  45. 

Where  a  party  successfully  opposes  a  motion  and  nothing  is  said  about 
costs,  in  the  order  denying  the  application,  he  is  entitled  to  his  costs  of  op- 
posing, as  costs  in  the  cause,  if  he  obtains  a  decree  for  costs.  JElogers  v, 
Rogers,  2  Paige,  299.    See  Wilkiuson  v.  Uenshaw,  4  Paige,  257. 
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la  that  case  the  object  of  the  suit  was  to  have  a  bond  delivered  op    Costn  in  the 
OD  payineDt  of  the  principal  money  and  interest,  and  an  injunction  v^^-^^^!^^^ 
to  restrain  proceedings  at  Law,  and  an  ez  parte  injunction  was  ob-  before  interlo- 
tained  upon  the  plaintiff's  paying  the  principal  money  and  interest  ^^^^^  applic*^ 
into  Court.     The  defendant  afterwards  moved  to  dissolve  the  in- 
junction, but  failed,  and  although,  according  to  the  ordinary  rule 
of  the  Court,  as  above  laid  down,  the  costs  of  the  plaintiff  in  re- 
sisting the  motion  to  dissolve  the  injunction  would  have  been ''  costs 
in  the  cause,"  yet,  as  the  habit  of  the  Court  is  to  consider  suits  of 
the  nature  of  the  one  in  question  as  suits  to  redeem,  in  which  the 
costs  are  to  be  paid  by  the  plaintiff,  (the  consequence  of  which,  if 
no  order  were  made  as  to  costs,  would  be  that  the  plaintiff  would 
be  deprived  of  his  costs  of  the  motion,)  his  Honor  directed  the  mo- 
tion to  be  dismissed  toiih  costs. 

It  may  be  convenient  to  mention  here,  that  the  123rd  Order  of  Power  in  the 
May,  1845,  has  directed  that,  '•  Upon  interlocutory  applications  groM\um  to** 
where  the  Court  deems  it  proper  to  award  costs  to  either  party,  the  be  paid  for 
Court  may,  by  the  order,  direct  payment  of  a  sum  in  gross  in  lieu  ^^'^' 
of  taxed  costs,  and  direct  by  and  to  whom  such  sum  in  gross  is  to 
be  paid." 

The  costs  of  an  abandoned  motion  are  not  costs  in  the  cause,  — ;  where 
and  therefore,  where  a  party  gave  notice  of  a  motion  and  died  be-  blen°«ibaD* 
fore  the  motion  was  heard,  and  the  suit  was  revived  by  his  execu-  doned. 
tors  who  declined  to  proceed  with  the  motion,  —  upon  the  bill  be- 
ing afterwards  dismissed  with  costs,  the  Master,  in  taxing  the  costs, 
disallowed  the  defendants  the  costs  of  the  abandoned  motion; 
whereupon  they  made  an  application  to  the  Court,  for  liberty  to 
except  to  the  Master's  certificate,  and  Sir  C.  C.  Pepys,  M.  R.,  be- 
ing of  opinion  that  the  case  was  unprovided  for  by  Lord  Eldon's 
Order  of  the  5th  of  August,  1818  (t),  directed  a  reference  to  the 
Six  Clerks  to  ascertain  whether,  previously  to  that  Order,  the  costs 
of  an  abandoned  motion  were  considered  as  costs  in  the  cause,  and, 
upon  those  officers  certifying  their  opinion  that  they  were  not,  the 
application  was  dismissed  with  costs  (k). 


It  may  be  mentioned  here,  that,  upon  the  question  of  costs,  a  Defendant 
defendant  in  Equity  has  the  advantage  of  appealing  to  his  own  an-  ^J  'answer* 
swer,  and  that,  although  such  answer  cannot  be  read  as  evidence  u^n  questions 
on  his  own  behalf,  upon  the  matter  in  dispute  between  him  and  the  ^  ^^'^ ' 
plaintiff,  the  Court  will,  before  it  decides  upon  the  question  of 

(0  1  Swanst.  128.  (k)  Lewb  v,  Armstrong,  3  M.  d& 

K.69. 
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AMwer  read  costs,  look  into  the  answer,  and  act  upon  the  representations  it 

tions  of  CosU.  Contains  (f),  and  it  will  frequently,  although  compelled,  by  the  evi- 

v^^^v'^*^  dence  read  in  the  cause,  to  decree  against  a  defendant,  give  credit 

to  his  own  statement,  contained  in  his  answer  upon  oath,  as  to  his 

conduct,  and  make  the  decree  against  him  without  costs  (m).     The 

same  practice  also  extends  to  the  answers  of  peers  (n),  although 

they  are  put  in  upon  honor  only  and  not  upon  oath  (o). 

bnt  not  to  The  rule  above  laid  down  will  not,  however,  apply  to  cases  in 

'  which  a  tender  of  the  amount  due  is  relied  upon  by  the  defendant. 

The  mere  statement  of  a  tender  in  the  answer  is  not  sufficient  to 

save  costs,  it  must  be  proved  ( p). 


Section  II. 


Of  Costs  from  one  Party  to  another. 


General  rule. 

Cofltfl  follow 
the  reanlt. 


Kzcept  under 
particular  cir- 
cumstances. 


It  was  the  rule  of  the  Civil  Law,  that  victus  victori  in  expensis 
condemnatus  est  (q),  and  this  is  the  general  rule  adopted  in  the 
Court  of  Chancery,  as  well  as  in  Courts  of  Law,  at  least  to  the  ex- 
tent of  throwing  it  upon  the  failing  party  to  show  the  existence  of 
circumstances  to  displace  the  prima  facie  claim  to  costs  given  by 
success  to  the  party  who  prevails  (r)  (1). 

If,  however,  the  failing  party  can  show  to  the  Court  any  circum- 


45^r 


Vancouver   v.  Bliss,  11   Ves. 
i;  Howell  v.  Geor^,  1  Mad.  1. 
(m)  Vide  Millington  v.  Fox,  3  M. 

(n)  Dawson  v.  Ellis,  1  J.  dt  W. 

(0)  Ante,  p.  845. 

Ip)  Milnes  v.  Davidson,  3  Mad. 


374  ;  sed  vide  fieames  on  Costs,  69. 

(q)  Cod.  note  (r),  3, 1, 13. 

ir)  Vancouver  r.  Bliss,  11  Ves. 
463;  Staines  v.  Morris,  1  V.  &  B.  8, 
15;  Millington  v.  Fox,  3  M.  &  C. 
338,  358;  Colburn  v.  Sim,  2  Hare, 
543. 


(1)  As  a  general  rule,  the  prevailing  party  ia  prima  facie  entitled  to  costs 
as  well  in  a  Court  of  Equity  as  at  Law.  Saunders  v.  Frost,  5  Pick.  260, 
271 ;  Clark  v.  Reed,  11  Pick.  446,  449 ;  Bryant  v.  Russell,  23  Pick.  508. 

And  when  a  creditor  recovers  a  debt  in  the  Court  of  Chancery,  he  recovers 
costs  also,  unless  special  and  strong  reasons  to  the  contrary  intervene.  And 
those  costs,  in  general,  are  the  costs  of  the  whole  litigation  ;  although  the 
creditor  may  have  failed  as  to  part  of  his  demand.  Hunn  v.  Norton,  1  Hopk. 
344;  Woodson  v.  Palmer,  1  Bailey  Eq.  95;  Ward  v.  Davidson,  2  J.  J. 
Marsh.  443;  Shackleford  v.  Helm,  I  Dana,  338;  Bradford  v.  Allen,  Har- 
din,  1. 

It  is  the  practice  where  some  of  several  issues  are  found  for  the  plaintiff 
and  others  for  the  defendant,  to  allow  costs  to  the  party  in  whose  favor  final 
jadffraent  is  given.    Thomas  v.  Fred.  Co.  School,  9  Gill  &.  John.  115. 

But  a  party  entitled  to  the  general  costs  of  a  suit  will  be  ordered  to  pay 
such  of  the  costs  as  have  been  incurred  by  his  litigating  groundless  claims. 
Dupont  9.  Johnson,  1  Bailey  £q.  279. 


Prom  one  Party  to  another. 

stances  which  may  satisfy  it  that  it  would  be  against  the  ordinary  In  what 
principles  of  justice  that  he  should  pay  the  costs  of  the  proceeding, 
he  will  be  permitted  to  do  so ;  and  the  Court  will  even,  under  cer- 
tain circumstances,  not  only  excuse  the  unsuccessful  party  from 
the  payment  of  costs  to  his  opponent,  but  will  actually  throw  his 
costs  upon  the  party  succeeding.  Cases  of  the  latter  kind,  how- 
ever, are  very  limited  (1). 

It  is  to  be  observed,  that  the  general  rule  which  gives  the  costs  Trustee 
of  the  suit  to  the  victorious  party,  and  throws  them  upon  the  un-  J^q^^J^ 
successful  party,  applies  equally  to  cases  in  which  the  parties  are  subject  ^ 
suing  or  defending  in  autre  droits  and  to  those  in  which  they  are  Jf®'*®'*! 
sui  juris.  Therefore  executors,  administrators,  or  trustees,  insti- 
tuting or  defending  suits  against  strangers  to  their  trusts  in  those 
capacities,  are  subject  to  the  same  rules,  as  to  costs,  as  they  would 
be  if  they  were  suing  or  defending  in  their  own  rights.  Thus  an 
executor  or  administrator  instituting  a  suit  against  a  debtor  to  his 
testator's  or  intestate's  estate,  as  he  will,  if  he  succeeds,  be  entitled, 
under  the  general  rule,  to  the  costs  of  his  suit  from  the  debtor,  so, 
if  be  fails,  must  he  pay  the  costs  of  his  adversary  (s).  In  like 
manner  a  trustee  for  sale,  filing  a  bill  against  a  purchaser  for  a 
specific  performance  of  his  agreement,  is  liable  to  pay  or  receive 
costs  from  his  adversary,  in  the  same  manner  as  a  person  institut- 
ing or  defending  such  a  suit  in  his  own  right  (i).  The  question 
whether  a  party  who  sues  or  defends  in  autre  droit,  and  is  unsuc- 
cessful, shall  be  reimbursed  his  costs  out  of  the  estate  which  he 
represents,  or  in  respect  of  which  he  is  a  trustee,  is  a  totally  dis- 
tinct one,  and  will  partly  be  discussed  hereafter,  when  we  come  to 
treat  of  cases  in  which  costs  are  payable  out  of  the  fund  which  is 
the  subject  of  litigation  (ti). 

There  are,  however,  certain  cases,  arising  from  the  character  In  the  ci 
sustained  by  the  party,  in  which  the  Court  generally  gives  the  ^^   ^" ' 

(i)  Vide  Westlej  v.  Williamson,  2  (0  Edwards  v.  Harvey,  Coop.  39. 
Moll.  466.  (tf)  Vide  post,  §  3. 

(1)  Where  the  main  question  in  a  bill  is  decided  against  the  plaintiff, 
though  he  succeed  in  obtaining  a  decree,  the  defendant  is  entitled  to  his  costs 
op  to  the  time  of  the  decision  of  the  main  question.  M'Connell  v.  M'Con- 
nell,  11  Vermont,  290. 

Costs  are  properly  adjudged  in  favor  of  a  party  who  has  good  cause  to  sue 
at  the  time  he  does  sue,  up  to  the  filing  of  the  answer,  though  such  party  is 
ultimately  unsuccessful  from  the  lapse  of  time  before  "filing  answer  and  the 
happening  of  other  fiicts  not  then  existing.  Philips  v  Barbareaux,  2  B. 
Monroe,  §R,  91 ;  Martin  v.  White,  1  Bibb,  5§4.  See  Demarest  v.  Wynkoop, 
3  John.  Cb.  147;  WilUamB  v.  Mattocks,  3  Vermont,  189. 
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costs  to  that  party,  whatever  may  be  the  result  of  the  suit.  One 
of  these  cases  is  where  an  heir  at  law  is  made  a  party  to  a  suit  for 
the  purpose  of  establishing  a  claim  against  real  estate.  In  these 
cases  it  is  the  almost  invariable  rule  of  the  Court  to  give  the  heir 
at  law  his  costs  of  the  proceeding.  In  this  respect  the  heir  is 
more  favored  than  executors.  "  Executors,"  says  Lord  Hard- 
wicke,  "  shall  not  have  costs,  because  they  may  renounce,  but  it 
is  the  Law,  which  cast  the  descent  upon  the  heir,  and  that  differs 
his  case  from  the  executor's :  and  if  he  has  accounted,  justly,  for 
such  money  as  is  come  to  his  hand,  it  certainly  entitles  him  to  his 
costs  (t). 

So,  where  an  heir  at  law  is  made  party  to  a  suit  for  the  purpose 
of  proving  a  will  against  him,  he  will  be  entitled  to  his  costs  (y), 
and  he  will  not  forfeit  this  right  by  cros»«xamining  the  plaintiflf's 
witnesses  (2).  So,  also,  where  an  heir  at  law  is  brought  before 
the  Court  in  the  case  of  a  charity,  he  will  be  entitled  to  his  costs ; 
and,  in  general,  if  he  makes  no  improper  point,  he  will  be  award- 
ed them  as  between  solicitor  and  client  (a).  And  in  a  charity 
case  where  an  heir  at  law  was  made  a  defendant,  pursuant  to  an 
order  of  the  Court,  he  was  allowed  his  costs  as  between  solicitor 
and  client,  although  the  Court  was,  upon  the  hearing,  of  opinion 
that  there  was  no  resulting  trust  in  his  favor  (6). 

This  rule,  that  an  heir  at  law  is  entitled  to  his  costs,  is  not, 
however,  without  exceptions.  Thus  where  an  heir  set  up  a 
claim  to  property  as  undisposed  of  under  the  will  and  failed,  he 
was  refused  his  costs  (c) ;  and,  where  the  bill  is  merely  one  to 
perpetuate  the  testimony  of  the  witnesses  to  the  will,  if  the 
heir  examines  witnesses  of  his  own  in  chief  he  will  not  be  allow- 
ed his  costs  of  so  doing  (d) ;  but  this  is  only  where  the  bill  does 
not  pray  relief,  or  is  not  one  of  a  nature  to  be  brought  to  a 
hearing.  Where  th<s  cause  is  one  which  may  be  brought  to  a 
hearing,  more  latitude  is  allowed  (e) ;  if  he  choosey  to  examine 
witnesses  himself,  tho  question  of  costs  will  depend  upon  the  cir- 
cumstances ;  but  he  is  indulged  in  going  a  step  further. — On  ac- 
count of  the  frail  and  imperfect  mode  of  examining  into  facts  in 
this  Court,  he  has  a  right,  ex  debito  justitim  (/),  to  demand  an 


(z)  Humphry  v.  Morse,  2  Atk.  408. 

(y)  Crew  v.  Joliff,  Free,  in  Ch.  93 ; 
Lnxton  e.  Stephen,  3  P.  Wms.  373. 

(2)  Boyer  v.  Boyer,  \  Dick.  300. 

(•)  Currie  v.  Pye,  17  Ves.  462. 

(*)  Attorney-general  v.  The  Hah- 
erdashers*  Company, 4  Bro.  C.  C.178. 


(c)  Rashley,  v.  Masters,  1  Ves.  J. 

(d)  Bemey  v.  Eyre,  3  Atk.  387 ; 
Vaughan  v.  Fitxgerald,  1  Sch.  &>  Lef. 
316. 

(e)  Bemey  r.  Eyre,  ubi  supra. 
^)  White  V.  Wilson,  13  Ves.  87. 
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issae,  to  the  costs  of  which,  even  though  the  verdict  be  against  In  what  Caset 
him,  and  the  will  is  established  {g),  he  will,  unless  there  are  any     foUow  tiie 
peculiar  circumstances  in  the  case  which  may  induce  the  Court       Result, 
to  refuse  them,  be  considered  entitled  (A).     Thus  where  one  of  ^-^^n^**^^ 
the  witnesses  did  not  clearly  prove  the  execution  of  the  will,  and 
the  heir  asked  for  an  issue,  on  the  trial  of  which  the  will  was 
found  duly  executed,  upon  the  case  coming  on  for  further  direc- 
tions the  heir  asked  for  his  costs  both  in  Law  and  in  Equity,  and 
they  were  given  him  by  the  Court  (t). 

Amongst  the  peculiar  circumstances  which  will  induce  the  Heir  depriyed 
Court  to  refuse  costs  to  an  heir,  may  be  mentioned  his  attempting  ^^j^^^  he%tM 
to  set  up  insanity  or  any  other  disability  against  the  person  who  up  insanity 
made  the  will  (i).    And,  in  a  recent  case,  a  defendant,  brought  ^^^/'^J^'^u  | 
before  the  Court  as  heir,  was  deprived  of  his  costs,  both  at  Law  he  is  heir  at 
and  in  Equity,  because  he  had  thought  proper  to  state  in  his  ]^^  yrhtn  ho 
answer  to  the  original  bill,  that  he  was  heir  at  law  to  the  testator, 
and  to  dispute  Uie  will,  although  he  knew,  as  he  admitted  in  his 
answer  to  the  supplemental  bill,  that  his  elder  brother  had  left 
children  (J). 

Where,  also,  an  heir  at  law  unnecessarily  filed  a  cross  bill  for  ^^^  "o^ 
the  pujpose  of  establishing  his  claim  to  certain  legacies  to  chari-  proves  against 
ties  which  the  testator  had  charged  upon  real  estates,  the  whole  the  estate  as 
benefit  of  which  he  might  have  had  under  the  original  bill.  Lord  ^^^   ^^' 
Thurlow  gave  the  costs  of  the  cross  bill  out  of  the  real  estate, 
which,  in  effect,  fixed  them  upon  the  heir  (n). 

But,  although  where  an  heir  is  brought  before  the  Court  as  a  Where  an  heir 
defendant,  he  may,  under  the  circumstances  suggested,  be  deprived  essarUv^i^M  a 
of  his  costs,  yet  this  Court  will  not  give  costs  against  him,  even  cross  bill. 
though  he  should  insist  upon  the  will's  being  firaudulent,  or  the 
testator  being  insane,  and  an  issue  is  directed  at  Law  to  try  the 
fraud  or  insanity,  and  be  fails  in  the  attempt  of  overturning  the  . 
will  (o).      It  must  be  a  very  strong  case  which  will  induce  the  In  what  cases 
Court  to  give  costs  against  the  heir,  such  as  spoliation  or  secret-  ^^^^  ^'T^? 
ing  the  will  (p),  or  where  he  vexatiously  contests  the  will  by  set- 

(g)  Ibid. ;  Bemey  v.  Evre,  3  Atk.  ante,  p.  1317. 

387 ;  Webb  v.  Clayerden,  i  Atk.  424 ;  (t)  Roberto  v.  Soones,  7  Sim.  418. 

•ed  Tide  TnthiU  v.  Scott,  2  Moll,  and  see  Bume  v.  Breen,  1  B.  db  B 

468;  Tucker  v.  Sanger,  1  M'Lel.  A  308. 

T.  ^ ;  13  Pri.  609,  S.  C.  (n)  Le»^roll  v,  Maynard,  3  Bro.  C. 

(A)  For  the  practice  with  regard  to  C.  233 ;  and  Tide  Beames  on  Costo, 

the  costo  of  issues  to  try  the  Talidity  63. 

ttf  wills.  Tide  ante,  p.  1317.  (o)  Webb  v.  ClaTerden,  2  Atk.  494 ; 

(t)  Wright  V.  Wright,  5  Sim.  449.  Smith  v.  Dearmar,  3  T.  ^  J.  278. 


[% 


)  Bemey  v.  Eyre,  3  Atk.  387;        (p)  Berney  v.  £yre,  3  Atk.  387. 
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In  what  Cases  ting  up  a  case  of  insanity,  knowing  the  devisor  to  be  perfectly 
Costs  do  not  /   V 

follow  the     sane  {q). 
Result.  It  is  to  be  remarked,  however,  that  it  is,  in  general,  in  those 

^^^^!^^^Y^eTe^e  ^^®®  ^^^X  ^^  which  the  heir  at  law  comes  before  the  Court  as  a 
files  a  bill  to     defendant,  that  he  is  considered  as  entitled  to  his  costs  as  a  matter 
impeach  will,    of  course,  where  he  assumes  the  character  of  a  plaintiff,  and  seeks 
to   impeach  a  will  on  the  ground  of  insanity,  or  upon  any  other 
ground  upon  which  he  might  impeach  it  by  ejectment  at  Law,  he 
will,  if  unsuccessful,  be  ordered  to  pay  the  costs  (r),  and  this  even 
though  he  be  an  infant;  *'  because  he  may,  notwithstanding, bring 
a  bill  on  coming  of   age,  or  ejectment ;  indeed  it  is  not  certain 
an  infant,  ^jietjjgf  another  jwocAein  amy  may  not  bring  a  bill "  (5). 

It  is  only,  however,  in  cases  in  which  the  heir  might  have  pro- 
ceeded at  Law  that  he  will  be  liable  to  costs  if  his  bill  be  dismissed  ; 
where  that  is  not  the  case,  he  will  not  be  compelled  to  pay  the 
costs :  the  Court,  in  fact,  considers  that  an  heir  at  law,  contending 
for  his  inheritance  upon  fair  grounds,  shall  not  pay  the  costs, 
though  he  do  not  succeed  in  establishing  his  right ;  and  therefore, 
where  the  testator,  previously  to  making  his  will,  conveyed  his 
estate  to  a  trustee,  upon  trust  to  convey  it  as  he,  the  testator, 
should  direct  by  his  will,  and  the  heir  filed  a  bill  to  impeach  the 
will,  which  was  dismissed^  Sir  J.  Leach,  M.  R.,  determined  that, 
as  the  circumstance  of  the  trust  rendered  it  necessary  for  the  heir 
to  come  into  equity,  the  dismissal  should  be  without  costs,  although 
he  ordered  the  heir  to  pay  the  costs  of  an  issue  which  had  been 
directed,  and  in  which  he  had  failed  (t). 

From  analogy  to  the  case  of  an  heir  at  law,  brought  before  the 
Court  for  the  purpose  of  having  a  will  of  his  ancestor  established 
against  him.  Courts  of  Equity  appear  to  have  adopted  the  rule  that 
where  a  bill  is  filed  by  an  occupier  or  owner  against  a  vicar  or 
rector  to  establish  a  modus,  the  vicar  or  rector  shall  have  the  costs 
of  the  proceeding,  unless  he  disputes  the  modus ;  therefore,  where  * 
a  bill  was  brought  against  a  rector  to  establish  a  modus,  and  he, 
by  his  answer,  submitted  to  it,  the  Court  established  the  modus,  and 
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(q)  White  v.  Wilson,  ubi  supra ; 
ante,  p.  1318. 

(r)  Webb  v.  Claverden,  ubi  supra ; 
Seal  V.  Brownton,  3  Bro.  C.  C.  214  ; 
Johnston  v.  Gardiner,  I  Dick.  313. 

(s)  Blinkehorne  v.  Feast,  1  Dick. 
153;  2Ves.27,S.  C. 

(t)  Scaif  V.  Scaif,  4  Russ.  309 ;  vide 
etiam,  Tatham  v.  Wright,  2  R.  d&  M. 
1-32.  It  seems,  from  some  early 
caaeiy  to  have  been  the  doctrine  of  the 


Court,  that  an  heir  at  law,  or  heir 
male  of  the  honor  of  a  family,  has  a 
right  to  come  into  equity  for  a  pro- 
duction and  inspection  of  the  deeds 
bv  which  he  is  disinherited,  and  that, 
if  he  does  so,  he  will  not  be  liable  to 
costs ;  vide  Leman  v.  Alie,  Amb.  163 ; 
Harrison  v.  Southcote,  2  Ves.  496 ; 

1  Atk.  539;  Earl  Suffolk  v.  Howard, 

2  P.  Wms.  176;  Shales  v.  Barring- 
ton,  1  P.  Wms.  481. 
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ordered  the  plaintiff  to  pay  the  rector  his  costs  of  suit,  notwith-  In  what  Caiei 
standing  such  suit  might  have  been  considered  as  having  been,  in     follow *ihe 
some  measure,  rendered  necessary,  by  the  rector  having  previously        Result. 
filed  his  bill  for  tithes,  which  had  been  dismissed  with  costs  («) ;  ^^^^^^^^^^^ 
and  so  where  a  bill  was  filed  against  a  vicar,  who  declined  an  issue 
to  try  the  modus,  the  decree  established  the  modus  and  directed  the 
plaintiff  to  pay  the  vicar  his  costs  (z).      It  seems,  however,  that,  Secus  where  he 
in  cases  of  this  description,  if  the  rector  or  vicar  dilute  the  *^'"P"^"  ^® 
miMftfs,  and  it  is  established  against  him,  he  will  not  be  entitled  to 
his  costs,  though  costs  will  not  be  awarded  against  him  (y),  un- 
less he  prays  an  issue,  in  which  case  he  will  be  ordered  to  pay  the 
costs  at  law,  but  not  those  in  equity  (z).     Where,  in  a  case  of  this 
description,  several  issues  are  directed,  some  of  which  were  found 
for  the  plaintiff  and  others  for  the  defendant,  each  party  was 
allowed  the  costs  of  the  issues  found  in  his  favor  (a). 

Another  case  in  which  the  Court  generally  gives  costs  to  the  In  the  case  of 
party,  without  reference  to  his  success  in  the  suit,  is  that  of  a ^hwJ^m-'^ 
mortgagee  or  other  incumbrancer  having  a  specific  lien  upon  prop-  brancers  -, 
erty;   the  principle  of  the  Court  being,  that  where  the  owner 
comes  to  deliver  the  estate  firom  the  incumbrance  which  he  him- 
self, or  those  under  whom  he  claims,  had  put  upon  it,  the  person 
having  that  pledge  is  not  to  be  put  to  expense  with  regard  to  that 
proceeding,  and  so  long  as  he  acts  reasonably  as  mortgagee,  to 
that  extent  he  ought  to  be  indemnified  (e). 

This  principle  has  been  applied,  also,  to  those  cases  in  which.  In  the  case  of 
although  the  transaction  between  the  parties  did  not  originally  j^«"i^"ie  ^ir- 
consist  in  borrowing  or  lending  money,  or  charging  an  estate  with  acter  of  in- 
a  particular  sum,  the  Court  has  thought  prq>er  to  consider  a  par-  cumbrancen, 
ty  advancing  money  in  the  light  of  a  mortgagee  or  incumbrancer.  ^J^q  ^m  bMn* 
The  cases  to  which  I  allude  are  those  in  which  it  orders  securities  unconaoien« 
to  be  delivered  up  or  sales  of  reversionary  interests  to  be  set  aside,  ^^^^' 
because  the  bargain  has  been  unconscientious  ;  in  these  cases  the  Costs  allowed 
Court  generally  decrees  for  the  plaintiff,  upon  terms,  that  he  shall  *^^n**^i^en 
repay  the  defendant  the  amount  actually  advanced  or  paid  by  him,  unconscien- 
with  interest ;   and  looking  upon  him  as  a  mortgagee  for  that  ^^^^- 


«i 


u)  Beraen   «.  Hillet,   3   Gwil.    1840,  p.  46,  oaMt  there  cited, 


SI)  Frevott  v.  Bennett,  2  PrL  872 ; 
I 


(x)  Leman  «.  Alie,  nbi  rapra.  ana  see  Brookhmd  v.  Golding, Wight. 

(f)  deerm  «.  Knyfton,  3  Owil.  100. 

1048.  (e)  DetiUin  v.  Gale,  7  Vef .  684  ; 

(x)  Clifton  «.  Orohard,  1  Atk.  610.  Loftos  v.  Swift,  2  Sch.  &  Lef.  642 ; 

Vide  etiam,  Cleevea  v.  KnrtUm^  utn  Taylor  v.  Baker,  Dan.  £x.  Rep.  71. 
OB  Coeti,  ed. 


138 


1626  Of  Costs. 

In  what  Cases  amount,  it  further  treats  him  as  such,  by  ordering  the  plaintiff  to 
Costs  do  not  !_•      !.•  ^    tj\ 

follow  the     pay  him  his  costs  {d). 

Result.  Upon  this  principle,  where  an  apothecary  gave  his  patient  50 

^'^'^'^''^^*^  guineas  to  receive  50(1,  or  an  annuity  of  100  if  he  should  survive 
a  year,  which  he  did ;  upon  a  bill,  brought  by  the  apothecary 
against  the  executors.  Lord  Thurlow  dismissed  the  bill  ;  but  as, 
upon  a  bill  to  set  aside  the  agreement,  the  apothecary  must  have 
received  back  his  money,  he  dismissed  it  without  costs  (e). 
Rule  that  It  is  to  be  pbserved,  that,  at  Law,  after  a  mortgage   is  forfeit- 

mortgagee,       gj^  ^jjg  estate  is  the  absolute  property  of  the  mortgagee,   and  he 
to  his  costs,      may  deal  with  it  as  his  own  ;  he  may  sell  it,  or  incumber  it,  or 
devise  it ;  if,  therefore  the  mortgagor  applies  to  a  Court  of  Equity 
for  redemption,  it  is  only  granted  to  him  upon  the  terms  of  indem- 

eitends     nifying  the  mortgagee  from  all  costs  arising  out  of  his  legal  acts ; 

TOrsons  claim-  ^^^^^^^^^»  ^  mortgagor  filing  a  bill  to  redeem  must  pay  the  costs  not 
ing  under  him,  only  of  the  mortgagee  himself  but  of  all  persons  claiming  under 

him(/)(l). 
— —  applied  in      The  same  rule  applies  to  a  foreclosure,  as  well  as  a  redemption 
close  as  well     (^)»  ^^^  ^^  *^  *®  ^^  remarked  that,  upon  the  question  of  a  mort- 
as  in  redemp-   gagee's  costs,  it  in  general  makes  no  difference  whether  the  bill 
on  suits,         jg  ^jgj  ^^  ^Yi^  mortgagor  to  redeem  or  by  the  mortgagee  to   fore- 
close ;  in  either  case  the  mortgaged  is  entitled  to  his  principal, 
interest,  and  costs  (2).     Thus  where  a  mortgagee  assigned   his 
mortgage  money  to  the  trustee  of  his  settlement,  and  afterwards 
filed  a  bill  of  foreclosure  against  the  mortgagor,  to  which  the  trus- 
tee was  made  a  party,  he  was  ordered  to  pay  the  costs  of  the  trus- 
tee and  to  add  them  to  the  mortgage  debt  (A). 
A  mortgagee         A  mortgagee,  it  is  to  be  remarked,  will  not  only  be  allowed 

allowed  aU        jjjg  ^y^^  costs,  and  the  costs  of  those  claiming  under  him,  but  he 
costs  incurred  '  ^  ' 

by  him  in  de-         /^  Peacock  v.  Evans,  16  Ves.  512 ;        (/)  Wetherell  v.  ColUns,  3  Mad. 
fendmghis        Gowland  r.  De  Faria,  17  Ves.  20;    255. 

™«-  Bowes  V.  Heaps,  3  V.  &  B.  117.  (jg)  Bartle  v.  WUkin,  8  Sim.  238. 

(e)  Priestley  v.  Wilkinson,  1  Ves.        (A)  Ibid. 
J.  214. 

/  ^ 

(1)  Where  a  party  files  his  bill  to  redeem,  the  general  rule  is,  that  he  must 
pay  costs  to  the  mortgagee,  although  he  should  be  successful  Slee  v.  Man- 
hattan Co.  1  Paige,  48 ;  Vroom  v.  Ditmas,  4  Paige,  527. 

In  Saunders  v.  Frost,  5  Pick.  272,  the  Court  say  that  the  rule,  that  the 
mortgagee  is  under  no  circumstances  chargeable  with  costs,  is  not  only  un- 
reasonable,  but  is  opposed  to  the  Statute  of  Massachusetts,  1798,  ch.  77, 
which  expressly  authorizes  the  Court  **  at  their  discretion  to  award  costs  to 
either  party,  as  Equity  may  require." 

In  the  above  case  of  Saunders  v.  Frost,  upon  a  bill  to  redeem,  the  defend- 
ant interposed  objections,  some  of  which  were  groundless  and  unreasonable, 
and  he  failed  in  his  defence,  but  the  plaintiff  was  also  in  fault,  and  the  Court 
refused  to  allow  costs  to  either  party.    See  Turner  v.  Turner,  3  Munf.  66. 
^)  See  Bradley  v.  Hitchcock,  ^rby,  231. 
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will  be  allowed  all  costs  which  he  may  have  incurred  in  asserting  In  what  Cm< 
or  defending  his  right  under  the  mortgage  ;  thus,  where  a  mort-     foiiow**the 
gagee  had  filed  a  bill  of  foreclosure,  he  was  allowed  the  costs  he       Result, 
had  incurred  in  procuring  administration  to  an  annuitant  under  ^•^'^n^*^ 
the  will  of  the  mortgagor,  such  annuitant  being  a  necessary  par- 
ty to  the  foreclosure  (t).     So  where  an  infant  claiming  under  a 
mortgagor  had  endeavored  to  defeat  the  mortgage  by  setting  up 
a  supposed  entail,  after  a  special  verdict,  and  a  great  agitation 
at  Law,  the  mortgagee  prevailed,  whereupon  the  infant  brought 
his  bill  to  redeem,  and  the  mortgagee  swore  that  he  had  expend- 
ed above  120/.  in  defending  his  mortgage  at  Law,  although  he 
had  but  60/.  costs  allowed  him  there,  it  was  held  that  he  should 
not  be  held  down  to  his  taxation  at  Law,  but  should,  upon  the 
account,  be  allowed  all  he  had  laid  out  or  expended  (k).    And 
it  appearing   that  the  mortgagee,   fearing  his  mortgage   would 
have  been  defeated  at  Law,   got  administration    as  creditor  in 
the  Ecclesiastical  Court,  he  was  allowed  his  costs  expended  there 
also(/). 

And  so  in  another  case,  where  a  first  mortgagee,  after  he  had or  in  n 

been  put  to  great  expense  in  suits  to  foreclose,  and  otherwise,  in  mJr^«"5e 
respect  to  the  estate,  had  a  bill  filed  against  him  by  a  second  property, 
mortgagee  to  redeem,  the  Court  ordered  that  his  costs  should 
not  be  taxed  as  in  an  adversary  suit,  but  that  he  should  be  allow- 
ed all  his  costs  and  expenses,  as  is  done  in  the  case  of  a  solicitor 
who  lays  out  and  disburses  money  for  his  client,  the  rents  to  be 
applied,  in  the  first  place,  to  pay  such  costs  before  they  were  ap- 
plied to  sink  the  principal  (m).  And  on  a  bill  for  redemption, 
Sir  J.  Leach,  M.  R.,  gave  to  the  mortgagee  the  costs  of  an  ac- 
tion which  he  had  brought  against  a  person  who  had  joined  the 
mortgagor  in  a  bond  for  the  mortgage  money,  the  fruit  of  the 
action  being  lost  by  the  insolvency  of  the  estate ;  and  his  Honor 
stated  the  principle  to  be,  that  the  mortgagee  was  entitled  to  be 
allowed  in  account,  against  the  mortgagor,  all  expenses  properly 
incurred  for  the  recovery  of  the  mortgage  money  (n). 

Upon  the  same  principle  it  is  stated,  that  if  a  mortgagee  or  real  Bill  againit 
creditor  is  brought  before  the  Court  to  have  his  security  impeach-  2^^^^^^% 
ed,  if  the  bill  is  dismissed  there  is  hardly  an  instance  in  which  it  dismissed  wit 
is  not  with  costs,  for  being  brought  before  the  Court  without  just  '^^• 

(t)  Hnnt  V.  Fownes,  9  Ves.  70.  costs  of  defending  his  right  of  pos- 

k)  Ramsden  v.  Langley,  2  Vem.  session  at  Law.    Dryden  v.  Frost,  3 

I ;  1  £q.  Abr.  328.  M.  A  C.  670. 

(0  Ibid.      Bat    a  mere  equitable  (m)  Lomax  v.  Hide,  2  Vera.  185. 

mortgagee  will  not  be  entitled  to  the  (n)  Ellifon  v.  Wright,  3  Ross.  458. 


«^^ 
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In  what  Cases  grounds,  the  Court  would  not  do  him  justice,  unless  costs  were 
follow  the     gi^en  to  him^  as  he  is  a  creditor  and  incumbrancer  (o). 
Result.  In  Brodie  ».  St.  Paul  (/>),  however,  where  certain  mortgagees 

^^•^[^^^j^^  and  trustees  were  brought  before  the  Court  upon  a  bill  for  a  spt- 
a  case  of  great  cific  performance  of  an  agreement  for  a  lease,  not  for  the  purpose  of 
hardship.  impeaching  their  title,  but  as  necessary  parties  to  confirm  the  lease, 

and  the  bill  was  dismbsed  against  the  principal  party  without  costs 
on  account  of  the  hardship  of  the  case,  the  mortgagees  and  trustees 
were  refused  their  costs ;  Mr.  Justice  Buller,  who  heard  the  cause, 
saying,  that  if  the  decree  had  been  for  the  plaintiff,  perhaps  he 
might  have  given  the  trustees  their  costs,  because  he  could  have 
given  them  over  against  the  other  defendants  :  but  that,  as  it  was, 
they  must  have  their  remedy  against  their  principal. 
JElale  that  It  is  to  be  observed,  that  the  rule  that  the  mortgagor  is  to  pay 

to^par^Vosts  ^^  ^^^*^  of  the  mortgagee  and  of  those  made  necessary  parties  by 
does  not  apply  his  act,  does  not  apply  where  their  claims  are  adverse  to  each 
where  claims  other ;  thus,  where  the  plaintiff  was  devisee  of  a  mortgagee,  and  filed 
his  bill  against  a  mortgagor  for  a  foreclosure,  making  the  heir  at 
law  of  the  mortgagee  a  party  to  a  bill  to  redeem  in  order  to  have 
o^  ^^"«  ™«'*  the  will  established  against  him,  Sir  L.  Kenyon,  M.  R.,  thought 
comes  insol-  ^^^  estate  ought  not  to  be  burthened  with  his  costs  (9).  So  where 
vent  after  bill  the  mortgagee,  after  bill  of  foreclosure  filed,  became  insolvent,  the 
or^ssiirns  his  costs  of  his  assignee,  made  a  defendant,  were  not  thrown  on  the 
interest.  mortgaged  estate  (r)«    And  in  general,  if  a  mortgagee,  after  a  de- 

cree to  account,  assigns  his  interest  to  another,  the  costs  of  the 
supplemental  bill  necessary  to  bring  the  assignee  before  the  Court 
must  be  paid  by  the  mortgagee  (s). 
Where  mort-        ^^  ^^^  h^^n  supposed  that  the  rule  that  a  mortgagee  is  to  have 
gragee  a  lana-    his  costs  paid,  is  subject  to  another  exception  in  cases  where  he 
is  a  lunatic ;  and  that  in  such  cases  the  costs  of  a  committee  of  a 
lunatic  mortgagee,  requisite  to  enable  him  to  convey  to  the  mort- 
gagor under  the  statute  (/),  are  to  be  paid  out  of  the  lunatic's  es- 
tate.    It  appears,  however,  from  the  language  of  Lord  Cottenham, 
that  this  exception  would  not  hereafter   be  recognised   by  the 
Court  (t) 
When  a  sale  is     The  right  of  a  mortgagee  or  incumbrancer  to  his  costs  will  pre- 
direeted  the      ^^jj  j^  cases  in  which   the  Court  directs  a  sale  of  the  property 

entitled  to  his  pledged  ;  thus  if  a  mortgagee  files  a  bill  against  a  mortgagor  and 

costs  in  the 

first  instance.        (o)  Per  Lord  Hardwicke,  Taner  v.  1. 

Ivie,  2  Ves.  466,  468.  («)  Barry  v.  Wray,  3  Ross.  465. 

(;»)  1  Ves.  J.  326.  («)  In  Re  Marrow,  Cr.  &  Ph.  142, 

{^  Skipp  V.  Wyatt,  1  Coz,  353.  where  the  cases  upon  the  subject  are 

(r)  Horam  v.  Woolongham,  1  Beat,  collected. 
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jflbsequent  mortgagees  to  foreclose,  but,  at  the  hearing,  consents  In  what  Ca 

to  a  sale,  he  will  be  entitled  to  the  payment  of  his  costs,  before     foUow  th< 

the  subsequent  mortgagees  receive  any  part  of  their  principal,  in-       Result. 

terest,  or  costs,  the  practice  of  the  Court  being  to  direct  each  ^•^'^^^^^ 

mortgagee  to  be  paid  his  principal,  interest  and  costs,  according 

to  his  priority  (z). 

This  position  is  at  variance  with  the  rule  laid  down  by  Lord  Rights  of 

Erskine  in  Kenebel  9..Scrafton  (y),  which  is  stated  to  be  incorrect-  ™o^'^J5J^^"l 

Ij  reported,  but  it  appears  to  be  in  accordance  with  the  principle  the  esute 

of  the  Court  as  laid  down  by  Lord  Keeper  Henley  in  Belchier  v.  !^*°^  ^^^^ 

into  money  • 
Butler  (z),  viz.,  that  the  rights  of  the  mortgagees  are  not  altered  by 

taming  the  mortgaged  estate  into  money,  for  the  Court  directs  the 
money  to  be  applied  according  to  the  rights  of  redemption,  and  was 
acted  upon  by  the  V.  C.  of  England,  in  Upperton  v,  Harrison, 
above  referred  to,  where  the  produce  of  the  sale,  not  being  suffi- 
cient to  pay  the  principal  and  interest  due  to  the  first  mortgagee, 
his  Honor  directed  the  whole  fund  to  be  paid  over  to  him.  The 
same  rule  has  been  acted  upon  in  other  cases  (a),  and  has  been 
applied  to  incumbrances  of  a  different  description ;  thus,  where  a 
legacy  was  charged  upon  land,  and  the  legatee  filed  a  bill  to  raise 
the  amount  by  sale  of  the  estate,  to  which  bill  a  person  to  whom 
the  residuary  devisee  had  mortgaged  the  estate,  was  made  a  party, 
and  it  appeared  by  the  Master's  report  that  the  produce  of  the  sale 
▼as  not  sufficient  to  pay  the  legacy  in  full,  the  Court  refused  to 
give  the  mortgagee  of  the  residue  his  costs  out  of  the  fund. 
Where,  however,  after  an  equitable  mortgage,  the  mortgagor  died 
leaving  an  infant  heir  and  the  Court  directed  a  sale,  the  personal  es- 
tate being  insufficient,  and  ordered  the  infant  to  join  in  the  requisite 
conveyances,  his  costs  of  suit  and  of  executing  the  conveyances 
were  directed  to  be  paid  out  of  the  proceeds,  although  they  were  in- 
sufficient to  satisfy  the  mortgagee  (6). 

It  is  to  be  observed,  that  this  rule  will  not  apply  where  the  suit '^cus 

is  instituted  by  a  subsequent  incumbrancer  to  ascertain  priorities,  gied^by  a  s! 
&c.,  making  a  prior  mortgagee  or  incumbrancer  a  party.  In  such  seqnent  in- 
case the  subsequent  incumbrancer  ought  to  offer  by  his  bill  to  re-  ^^,^^' 
deem  the  prior  incumbrances,  and,  if  he  omits  to  do  so,  the  prior  priorities. 


Jt. 


[%)  Upperton  v,  Harrison,  7  Sim.  kin  v.  Roberts,  Reg.  Lib.  B.  1742,  fo. 

I.  0  628. 

(y)  13  Ves.  370.  (b)  Bibby  v.  Shufflebotham,  Beam. 

(z)  1  Eden,  523.  on  Costs,  ed.  1840,  p.  30 ;  with  res- 

(a)  Vide  Davies  v.  Topp,  Seton  on  pect  to  the  costs  of  mortgagors  or 

Decrees,  97 ;  Wride  v.  Clarke,  ibid,  their  assigns  disclaiming, see  ante,  p. 

105;    Gear/    v,   Oear^,  ibid.    173;  81041. 
Wakeham  v.  Jjome,  ibid.  275 ;  Toa- 

123» 
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'cw^ilP**^  nevBlirakeer  hai  a  right  to  insist  opon  being  diaminni  vitk  i 
MtAnr  tim  ^^  ^  *^  prior  iDCombruiccry  instead  of  asking  to  be  di^aised, 
cwMef  to  a  sale  and  to  take  his  principal  and  interest  out  of  the 
proceeds,  as  he  thcrebj  adopts  the  suit  and  takes  the  benefit  of  it, 
he  WBSt  coDtribote  to  the  eoels  of  it ;  therefore  the  costs  of  aD 
parties  will  be  paid  out  of  the  fund,  eren  thoogh  there  inaj  not  be 
cnoogfa  left  to  paj  the  prior  incwnbrancer  his  principal  and  inter- 

liwtfMM  The  role  abore  laid  dovn,  that  a  mortgagee  or  incombrancef 

UmmW^^^  ^  entitled  to  his  costs  as  veU  as  to  his  principal  and  inter- 
f«Kd  his  <^   >*  liable  to  exception,  also,  in  cases  in  which  the  Court 

g*!**  considers  the  partj   goiltj  of  anj   miscondact  with   reference 

(Wfsf  •  Mlie'  ^  ^^  *^i^»  ^  ^^  sobfect  of  iL  In  Detillin  r.  Gale  (d), 
^ntf  uImh  m-  Lord  Eldon  said,  ''  Thoogh  a  mortgagee,  acting  reasonabi j  as 
iifct  yHhimt  a  **^^9  ^  ^  ^^^^  ^^  reasonable  eiqienses,  it  does  not  follow  that 
sHtkiacnit  of  he  can  claim  his  own  expenses  from  other  persons,  with  whom  he 
***^'"*^'  is  litigating,  with  regard  to  those  acts,  which,  upon  his  part,  are 

not  onlj  nnreasonable  bat  grosslj  oppressiTe."     In  that  case  the 
mortgagee  was  deprired  of  his  costs  of  that  part  of  the  suit  where 
he  had  been  goiltj  of  improper  condoct :  —  fix.,  being  a  solicitor, 
he  had  taken  a  security  for  his  bill  withoot  anj  settlement  of  ao- 
count,  and  had  Tezatiously  occasioned  great  ddaj  and  expense  in 
Where  he  sets  the  progress  oX  the  soit  (e).     So  where  a  mortgagee  set  up  an  on- 
^£J^^}         just  defence,  insisting  on  his  deed  as  an  absolute  purchase,  he  was 
deprired  of  his  costs  (/).     And  from  the  recent  case  of  Smith  r. 
Green  (g)  it  appears  that  if  a  first  mortgagee  receires  from  a  sec> 
ood  mortgagee  a  tender  of  all  that  is  due  for  principal,  interest, 
and  costs,  the  first  mortgagee  wiU  not  he  entitled  to  costs  of  a 
foreclosure  suit  after  the  tender. 
Bfortftfes  In  Detillin  v.  Gale,  abore  referred  to,  Lord  Eldon  q>pear8  to 

^^  ^^  have  expressed  an  opinion,  not  only  that  a  mortgagee  might  be 
deprived  of  his  costs,  but  that,  under  some  circumstances,  he 
might  be  called  upon  to  pay  costs.  He  said,  '*  it  will  be  an  ex- 
tremely bad  precedent  to  hold,  that  in  no  case  a  mortgagee  can 
be  called  upon  to  pay  the  costs  of  the  mortgagor ;  I  will  not  say 
the  Court  will  not,  and  am  very  far  from  saying  the  Court  ought 

(c)  White  «.  Bishop  of  Peterbor-  taken  off  hb  bill,  he  was  ordered  to 

oagn,  Jac.  402 ;  vide  etlam.  Brace  v.  pay  the  eoeta  of  so  much  of  the  rait 

The  Duche«  of  Marlboroagh,  Mot.  as  related  to  that  bill,  n.  {g). 

60 ;  Pace  «.  Mariden,  Seton  on  De-  (/)  Francklyn  v.  Fern,  Barnard, 

erees,  274.  30  ;  Tide  etiam,  Sevier  v.  Greenwaj, 

"  7  Yes,  583.  19  Yes.  413;  Kirkham  v.  Smith,  1 

Beames  on  Cofta,  (ed.  1840),  Yea.  258. 


1 


p.  27.    More  than  a  fizth  part  being       (g )  1  CoU.  555. 
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not,  to  make  that  precedent,  bat  it  ought  to  be  made  upon  yery  ^^  ^bat  Cases 
great  consideration."     Hia  Lordship  afterwards  referred  to  the     foUow  the 
case  of  Shuttleworth  v,  Lowther  {h),  in  which  Lord  Lonsdale,  a       Result, 
mortgagee,  was  made  to  pay  costs  (on  the  ground  of  a  tender  and  whtrT'^^Ias 
an  appropriation  of  the  money,  which  was  paid  into  the  bank  and  refused  a  ten- 
refbsed),  as  afibrding  an  instance  in  which  a  mortgagee  had  been  ^!f  ^f/"°^ 
made  to  pay  the  costs ;  and  there  are  other  cases  in  the  books  est. 
which  may  be  cited  in  support  of  the  same  proposition.     Thos, 
in  Mocatta  v.  Murgatroyd  (A),  the  mortgagee  was  ordered  to  pay 
the  costs  to  the  plaintiffs  w1k>  were  indorsees  of  subsequent  mort- 
gages and  bills  of  sale,  but  he  was  not  to  have  his  costs  over 
against  the  first  mortgagor :  in  regard,  the  Lord  Chancellor  said, 
that  it  was  not  reasonable  that  he  should  overrate  his  pledge  with 
costs  occasioned  by  his  unjust  defence  (t) ;  and  the  principle  has  Where  a  BBort- 

been  recently  acted  upon  in  Harvey  v.  Tebbutt  (k),  where  af^9^^^ 

,,,.,,.,  ,  .      \  ^        .  insisted  upon  a 

mortgagee,  who  had  resisted  the  right  to  redemption,  by  setting  up  frandolent  do- 

a  decree  of  foreclosure  collnsively  obtained,  was  decreed  to  pay  ^J*®  ^^  f***" 

80  much  of  the  costs  as  was  occasioned  by  his  resistance  (1).  ' 

In  Hammerton  9.  Rogers  (/),  where  a  mortgagee  by  his  bill  of or  has 

foreclosure  attempted  to  tack  a  bond  to  a  mortgage  against  cred-  ^]^,f  i^ond 

itors,  his  bill  was  to  that  extent  dismissed  with  costs;  and  in 

(k)  Cited  ib.  586;  it  is  somewhat  ing  the  mortgagee  his  costs, 

lingular  that  in  referring  to  the  same  (A)  IP.  Wms.  393. 

case  in v.  Tieeotfaiok,2  V.  &  B.  (t)  Vide  etiam,  Baker  o.  Wind,  1 

181,  his  Lordship  appears  to    have  Ves.  160;  England  v.  Codrington,  1 

thoagbt  Lord  Thnrlow's  decision  to  Eden,  169 ;  Lord  Cranstown  v.  John- 

IiaTe  been  different  from  that  which  ston,  5  Ves.  277 ;  Taylor  v.  Baker, 

he  stated  it  to  have  been  in  the  case  Daniell's  Exch.  Rep.  71. 

in  the  text,  and  to  have  expressed  his  {k)  1  Jac.  &  W.  197. 

di— iisfkction  with  ife,  saying  that  he  (Q  1  Ves.  J.  613. 
should  have  had  no  diffisulty  in  giv- 

(1)  Where  a  defendant  vets  up  a  judgment,  which  was  satisfied,  and  a  mort- 
gage in  which  he  claimed  more  than  was  due,  he  was  held  not  entitled  to 
costs  against  the  plaintiff.    Brinkerhoff  «.  Lansing,  4  John.  Ch.  79. 

And  the  plaintiff,  who  fidled  in  supporting  his  charge  that  the  mortgage 
was  satisfied,  and  kept  on  foot  by  fraud,  was  also  held  not  to  be  entitled  to 
his  costs.     Brinkerhoff  v.  Lansing,  4  John.  Ch.  79. 

Where  the  mortgagee  sets  up  an  unconscientious  defence,  he  is  not  only 
refused  costs,  but  must  pay  costs  to  the  other  party.    Slee  v.  Manhattan  Co.  • 

1  Paige,  48. 

So  if  he  improperly  resists  the  claim  of  the  plaintiff  to  redeem.  Vroom  v, 
Ditmas,  4  Paige,  537.  See  also  Van  Buren  v.  Olmstead,  5  Paige,  9 ;  Brock- 
way  V.  WeUs,  1  Paige,  617^  Saunders  «.  Frost,  5  Pick.  271-274 ;  Union  Ins. 
Co.  9.  Van  Rensselaer,  4  Paige,  8& 

Where  the  plaintiff  in  a  suit  to  foreclose  so  mistakes  the  rights  of  the  de- 
fendant as  to  render  it  necessary  for  him  to  put  in  an  answer  to  protect  his 
rights,  the  plaintiff  may  be  personally  charged  with  the  extza  costs  occasioned 
tkeiab/.     Unian  Ins.  Go*  e.  Van  Biensselaer,  4  Paige,  65. 
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In  what  Cases 

Costs  do  not 

ioilow  the 

Result 

or  has  lost 

his  deed. 

Mortgagee  not 
refused  costs 
except  ppon 
misconduct. 
Not  where  he 
has  claimed 
more  than  he 
is  entitled  to, 


or  where  he 
has  suggested 
a  doubt  upon 
which  the 
Court  has  di- 
rected an 


Where  mort- 
gagee in  pos« 
session  after 
principal  and 
interest  paid 
off. 


Stokoe  V.  Robson  (m),  where  the  difficulty  in  the  suit  was  oc- 
casioned by  the  loss  of  the  mortgage  deed,  the  mortgagee  was  or- 
dered to  pay  the  costs. 

But  although  a  mortgagee  may,  under  peculiar  circumstances, 
not  only  be  deprived  of  his  costs  but  be  ordered  to  pay  them,  there 
must  be  positive  misconduct  on  his  part  to  bring  such  a  visitation 
upon  him  (n) ;  the  mere  circumstance  that  he  has  extended  his 
claim  beyond  what  the  Court  finally  decides  he  is  entitled  to,  will 
not  be  a  ground  for  refusing  him  his  costs  (o),  and,  although  he 
may  have  suggested  a  doubt  as  to  the  mortgagor's  title  to  redeem, 
yet,  if  the  Court  thinks  there  is  sufficient  ground  for  entertaining 
such  doubt,  he  will  not  be  charged  with  the  costs  even  where  his 
doubt  eventually  proves  unfounded.  Thus  where  on  a  bill,  by  a 
devisee,  to  redeem,  the  mortgagee  insisted  that  the  heir  of  the 
mortgagor  was  alive,  and,  upon  a  reference,  the  Master  reported 
him  to  be  dead,  whereupon  an  issue  was  directed  to  try  whether 
he  was  living  or  dead,  upon  the  trial  of  which  the  jury  found  that 
he  was  dead.  Sir  J.  Leach,  V.  C,  determined  that  the  mortgagee 
must  not  pay  the  costs  of  the  issue,  as  he  could  not  be  charged 
with  vexation  in  a  case  where  the  Court  thought  there  was  so 
much  weight  in  his  objection  as  to  direct  an  issue  ( p). 

It  may  be  collected,  also,  from  several  cases  (g),  that  the  right 
of  a  mortgagee  to  his  costs  is  not  defeated  by  the  circumstance  of 
his  having  remained  in  possession  of  the  estate  afler  the  rents  and 
profits  received  by  him  have  been  sufficient  to  pay  off  the  principal 
money  and  interest  due  upon  the  mortgage ;  the  estate  being  con- 
sidered as  much  a  security  for  costs  as  for  the  principal  and  inter- 
est ;  and  a  decree  for  costs  almost  necessarily  following  a  decree 
for  payment  of  principal  and  interest  (r).  If,  however,  a  mortr 
gagee  in  possession  files  a  bill  for  a  foreclosure,  and  it  turns  out, 
on  taking  the  account,  that  on  the  day  on  which  the  bill  was  filed 
(to  which  time  the  account  will  be  directed)  nothing  was  due  to 
him,  he  must  bear  the  expense  of  the  suit  (5). 


Costs  not  giv- 
en againsia 
defendant  who 
has  offered 
terms  which 
would  have 
rendered  suit 
onnecessary. 


In  coming  to  a  decision  upon 
frequently  governed  by  its  wish 

(m)  19  Ves.  385. 

(n)  Loftus  V.  Swifl,  2  Sch.  &,  Lef. 
642,657. 

(o)  Ibid. 

(  p)  WUson  V.  Metcalfe,  3  Mad.  45. 

(0)  Owen  V.  Griffith,  1  Ves.  350} 
Ambl.  520,  S.  C. ;  Trimhleston  v. 
Hamill,  1  B.  <&  B.  377 ;  and  Wilson 
9.  Metcalfe,!  Rubs.  530;  sed  vide 


the  subject  of  costs,  the  Court  is 
to  discourage  unnecessary  litiga- 

contra,  Woodroft  ».  Soys,  MSS.  cited 
Beames  on  Costs,  ed.  1840,  p.  26. 


(r)  £.  I.  Company  v.  £kins,2  Bro. 
'.  C.  382;  6  Vin.  Ab.  365      *      " 
Thomas  v.  Puddlebury,  Sel 


<?:-. 


13; 
Ch. 


51. 

(s)  Binnington  v.  Harwood,  T.  dt 
R.  477-485. 


l^om  fme  Parip  to  another.  IfiS 

tkm.      n  Millington  ».  Fox  {t)  Lord  Cottenbam  said  that  he  was  In  what  Ca« 
rerj  much  disposed,  as  a  general  role,  to  make  the  costs  fellow  the     foUow  Um 
reaalt ;  because,  however  doubtful  the  title  may  be,  or  however       Reiult. 
proper  it  may  be  to  dispute  it,  it  is  but  right  that  the  party  who  '^■^^^^•*^* 
really  has  the  right  should  be  reimbursed,  as  far  as  giving  him  the 
costs  of  the  suit  can  reimburse  him ;  "  but  then,"  his  Lordship 
continued,  '*  there  b  another  object  which  the  Court  must  keep  in 
view,  namely,  to  repress  unnecessary  litigation,  and  to  keep  litiga- 
tion within  those  bounds  which  are  essential  to  enable  the  parties 
to  vindicate  and  establish  their  rights  ; "  and  accordingly  his  Lord- 
ship, although  he  held  that  the  plaintiffs  were  entitled  to  part  at 
least  of  the  relief  they  prayed,  t.  e.,  a  perpetual  injunction,  refused 
to  give  them  the  costs  of  the  cause ;  because  it  appeared  that  the 
defendants  had  written  to  the  plainti£&  a  letter  offering  terms  which 
would  have  rendered  the  suit  unnecessary,  which  letter,  his  Lord- 
ship held,  as  to  costs  at  least,  rendered  it  incumbent  on  the  plain- 
tifi  to  put  to  the'^est,  whether  the  defendants  were  sincere  in  their 
offer,  and  not  to  go  on  with  the  suit  unless  they  found  that  they 
were  insincere  («). 

In  the  above  case,  it  is  to  be  remarked,  that  the  letter  of  the  de- 
fendants was  written  before  the  institution  of  the  suit,  but  was  not 
received  by  the  plaintifis  until  after  the  bill  had  been  filed.  Under 
these  circumstances  Lord  Cottenbam  found  no  fault  with  the  com- 
mencement of  the  suit,  but  he  said  "  that  having  received  that  let- 
ter, it  was  not  proper  for  the  plaintiffs  to  apply  ex  parte  for  the  in- 
jonction ;  or  if  they  had  obtained  an  order  for  it,  they  should  not 
have  drawn  np  the  order."  Notwithstanding,  however,  the  fact 
that  the  plaintifli  did  not  put  themselves  in  the  wrong  until  after 
the  bill  was  upon  the  file.  Lord  Cottenbam  refused  them  the  costs 
of  the  suit,  including  those  incurred  before  the  receipt  of  the  let- 
ter. 

The  principle,  therefore,  to  be  deduced  from  the  case  seems  to  Where  there 
be,  that  if  a  plaintiff  proceeds  with  a  cause  after  he  has  received  g^cient  ten- 
a  complete  offer  of  all  that  he  is  entitled  to,  the  Court,  in  the  ex-  der. 
ercise  of  its  discretion  with  reelect  to  costs  will  punish  the  un- 
necessary litigation  by  refusing  him  the  whole  costs  of  the  suit,  as 
well  those  incurred  after  the  tender  as  those  incurred  before. 

This  principle  was  not,  however,  adopted  by  Sir  J.  Wigram,  V.  Whether 

C.  to  its  full  extent,  in  the  case  of  Colburn  v.  Simms  (u),  for  al-  f„^^  hi.'*" 

though  the  defendant  in  that  case  had  written  a  letter  to  the  plain-  whole  costs, 

or  only  those 

(I)  3  M.  &  C.  352.  Graham,  2  R.  &  M.  353. 

(«)  Ibid. ;  and  see  Meader  «.  M*.        (z)  2  Hare,  543. 
Cieady,  1  Moll.  119;  Macartney  v. 


incarred  after 
the  tender. 
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In  what  Cases  tiffe,  ofTeriDg  every  thing  which  his  Honor  considered  they  were 
follow  the     entitled  to  demand,  yet  he  only  refused  the  plaintiffs  such  costs  as 
Result.       were  incurred  after  the  plaintiffs  were  in  the  wrong ;  and  he  ob- 
^•^^^^^-'  Benred,  that  in  the  case  of  Millington  r.  Fox,  Lord  Cottenham's 
attention  was  not  called  to  the  fact  that  the  expense  of  filing  the 
bill  had  been  incurred  before  the  plaintifis  received  the  letter  ofier- 
ing  compensation. 
Tender  of  no        It  may  be  remarked,  that  unless  the  offer  of  the  defendants  ei- 
effect  nnless  it  tends  to  every  thing  that  the  plaintiff  has  a  right  to  demand,  wheth- 
that  the  plain-  ^^  '"*  ^^^  nature  of  relief  or  of  costs,  the  Court  will  not  punish  the 
tiffcan  strictly  plaintiff  for  declining  the  offer  by  refusing  him  his  costs.     And 
"'^  '  this  will  apply,  even  though  the  plaintiff  has  himself  made  demands 

to  which  he  was  not  entitled ;  for  instance,  in  the  case  of  Kelly  r. 
Hooper  (y),  the  Court  was  of  opinion  that  the  plaintiff  had  a  right 
to  require  an  answer  to  be  put  in  ;  this  right  he  refused  to  waive, 
unless  his  costs  as  between  solicitor  and  client  were  paid,  to  which 
he  was  not  entitled.  Under  these  circumstances  Sir  J.  L.  Knight 
Bruce,  V.  C.  said,  **  If  the  plaintiff  had  a  fair  right  to  require  that 
step,  he  had  a  clear  title  to  sell  it  for  such  terms  as  he  might  think 
adequate,  and  it  was  equally  the  right  of  the  defendant,  if  he 
thought  fit,  to  refuse  that  bargain.''  The  defendant  was  therefore 
decreed  to  pay  the  whole  costs  of  the  suit. 
Where  there  In  the  case  of  a  mortgage,  as  we  have  before  seen,  it  has  been 
d"  *Tth***°'  ^®'^  ^^^*  *  tender^  by  the  defendant  to  the  plaintiff,  of  the  sura  due 
amount  due.  ^>1I  save  the  costs  of  the  suit  (1).  Thus,  although  a  mortgagee 
is  in  general  considered  entitled  to  his  costs,  yet,  where  he  has  re- 
fused a  tender  of  principal  and  interest  due,  the  Court  has  not  on- 
ly refused  him  his  costs,  but  has  ordered  him  to  pay  the  costs  of 
the  mortgagor  (z).  The  tender,  however,  must,  in  such  case,  be 
made  before  the  bill  is  filed  ;  if  afterwards,  it  must  be  accompanied 
with  a  tender  of  the  costs  incurred  by  the  mortgagor  (a). 

(y)  1  T.  ^  C.  197.  defendant  in  a  bill  of  foreclosure,  who, 
\z\  Vide  Shuttleworth  v.  Lowther,  under  its  authority,  may,  at  any  stage 
cited  by  Lord  Eldon,  in  Detillin  v.  of  the  cause,  obtain  a  reference  to  the 
Gale,  7  Ves.  582-586 ;  vide  etiam,  Master  to  ascertain  the  amount  due 
V.  Trecothick,  2  V.  d&  B.  181 ;  to  the  mortgagee  for  principal,  inter- 
Williams  V.  Sorrcll,  4  Ves.  389 ;  and  est,  and  costs,  and  upon  payment  of 
Roberts  v.  Williams,  4  Hare,  129;  the  amount  may  redeem  the  estate, 
Smith  V.  Green,  1  Coll.  555,  and  ante,  *  in  the  same  manner  that  he  may  upon 
page  1530.  a  decree  made  at  the  hearing,  vide 
(a)  By  the  statute  7  Geo.  II.  c.  20,  post,  "  Interlocutory  Applications." 
a  summary  remedy  is  provided  for  a 

(1)  Sec  Smith  v.  Bailey,  10  Vermont,  163. 


FVom  am  Party  to  another,  1535 

And  the   rule  appears  to  be  general  that,  wherever  costs  have  ^^  ^hat  Cases 
been  necessarily  incurred  by  a  plaintiff  in  seeking  a  demand,  a     foUow  the 
tender  by  the  defendant  to  obviate  future  costs  must  extend  to  the       Result, 
costs  already  incurred  (6).  T^^SI^^ 

It  is,  however,  to  be  remarked,  that  a  plaintiff  in  refusing  to  afler  bill  filed, 
accept  a  tender  of  the  amount  due,  because  the  costs  do  not  form  ™^*^  extend 
part  of  the  tender,  must  be  careful  to  ascertain  that  costs  have  j^.        ^^^^ 
been  actually  incurred  by  him,  otherwise  he  will  subject  himself  been  actnally 
to  the  payment  of  any  future  costs  which  he  may  occasion  to  the  ^'^^^'"^d. 
defendant      Thus  where  a  plaintiff,  as  lessee  by  parol,  of  an  im- 
propriate rectory,  filed  his  bill  for  tithes,  and,  in  consequence  of  a 
demurrer  which  he  had  submitted  to,  had  amended  the  bill  by 
adding  the  impropriate  rector  as  a  party,  but  before  such  amend- 
ment was  made,  the  defendant  had  tendered  the  value  of  the  tithes, 
which  the  plaintiff  refused  to  accept  without  the  costs,  the  Court, 
on  the  cause  coming  on  to  be  heard,  (the  defendant  having  proved 
his  tender,)  decreed  him  to  pay  the  plaintiff  the  money  tendered, 
and  the  pl^ntiff  to  pay  to  the  defendant  the  costs  of  the  suit, 
because  at  the  time  of  the  tender  no  costs  were  due,  the  plaintiff 
having  then  no  title  (c). 

A  tender,  to  be  effective,  must  be  of  the  whole  sum  due,  and,  Tender  must 
as  has  been  stated,  of  the  costs,  if  any  have  been  incurred ;  and  ^ii^iq  ^^^ 
if  a  tender  is  refused,  and  it  afterwards  appears  that  the  sum  ac-  due, 
tually  due  exceeds  the  amount  tendered,  the  defendant  will  not  be 

exempted  firom  costs  (cQ.      A  tender  must  also  be  specific,  and ^^must  be 

although  it  may  be  of  a  larger  sum  than  is  actually  due,  yet,  if"P«®*fi<^» 

such  tender  is  coupled  with  a  direction  to  the  plaintiff  to  take  out 

of  it  such  a  sum  as  is  actually  due  to  him,  it  will  not  be  good  (e). 

So  also,  if  the  tender  be  clogged  with  conditions,  which  the  party and  must 

has  no  right  to  impose  (f),  it  will  not  be  effective  to  excuse  the  °?*  ^.  clogged 
,  .        .     /.  V .  ,        ..  ,  with  improper 

party  makmg  it,  from  his  costs ;   therefore,  where  an  executor,  conditions. 

although  he  had  offered  to  pay  a  legacy  given  to  the  plaintiff,  for 

her  life,  and  afterwards  to  her  children,  had  qualified  his  offer,  by 

insisting  that  it  should  be  laid  out  in  such  security  as  he  should 

approve  of,  Lord  Gifford,  M.  R.,  ordered  the  costs  to  be  paid  out 

of  the  testator's  general  estate  to  which  the  executor  was  entitled 

as  residuary  legatee,  on  the  ground  that  the  executor  had  no  right 

to  add  such  a  stipulation  to  his  offer. 

(b)  Worral  «.  Miller,  3  Anst.  632.    1302;  Beames  on  Coste,  68. 

(c)  Henning   v.  Willis,  3  Gwill.        (e)  Drake   v.  Brooking,  2  Gwill. 
89d;  Beames  on  Costs,  67.  594;  and  vide  Rumney  v.  Willis,  2 

(i)  Taylor   v.  Hall,  2  Gwill.  611,    Gwill.  775 ;  Beames  on  CosU,  69. 
lib;  Worral  v.  Nicholls,  4  Gwill.        (/)  Walter  v.  Fatey,  1  Buss.  375. 
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If  a  tender  is  not  legal,  a  Court  of  Equity  will  not  support  it  ; 
nor  will  it  supply  a  defect  in  a  tender  against  a  rule  of  Law,  unless 
perhaps,  where  fraud  is  used  to  prevent  its  operation  {g) ;  and 
where  parties  came  into  this  Court,  to  be  relieved  from  a  legal 
demand,  on  the  ground  that  they  had  made  a  tender.  Lord  Hard- 
wicke  refused  to  relieve,  because  the  tender  might  have  been 
pleaded  at  Law  (A), 
at  It  is  to  be  recollected  also,  that  a  tender  must,  as  has  been 
mentioned  before  (t),  be  proved ;  a  mere  statement  of  it  in  an 
answer,  is  not  sufficient  to  save  the  costs. 

The  principle  upon  which  the  Court  acts,  in  admitting  a  tender, 
duly  proved,  as  a  ground  for  excusing  the  party  making  it  from 
payment  of  costs ;  viz.,  the  encouragement  of  attempts  to  prevent 
litigation,  will  apply  to  cases  of  account,  where,  although  from  the 
uncertain  state  of  the  account,  the  accounting  party  is  not  able  to 
make  a  specific  tender  of  the  balance  due  from  him,  yet,  if  he  has 
shown  a  willingness  to  render  an  account,  the  Court  will,  upon 
final  adjudication,  take  such  willingness  into  consideration,  and 
exonerate  him  from  paying  the  costs  to  the  other  party,  although 
the  result  may  be  that  the  balance  is  against  him  {Jc), 

Thus,  on  a  bill  filed  to  call  a  trustee  to  an  account,  it  was  held, 
by  Lord  Keeper  Coventry,  that  if  he  by  answer  submits  readily  to 
it,  though  on  the  account  he  be  found  in  debt,  yet  he  shall  pay 
interest  for  the  balance,  only  from  the  time  of  the  account  liqui- 
dated, and  no  costs  if  he  has  not  misbehaved  himself  (/). — In 
that  case,  however,  the  defendant  had  said  in  his  answer,  he  be- 
lieved the  plaintiff*  considerably  indebted  to  him,  and  after  the 
matter  had  depended  twenty  years,  was  found  200/.  in  the  plain- 
tifi*'s  debt ;  and  the  Lord  Keeper  therefore  decreed,  that  he  should 
pay  interest  from  the  time  of  the  bill ;  ''  for  he  had  admitted,  by 
his  answer,  that  he  had  not  kept  any  money  for  the  plaintiff  useless 
or  unemployed,  and  in  a  manner  had  dared  the  plaintiff  to  the 
account,  and,  therefore,  must  pay  the  costs,  as  the  plaintiff  must 
have  done,  if  he  had  been  found  indebted  to  him  (m).''     So  where 


(g)  Per  Lord  Hardwicke,  in  Gam- 
mon V,  Stone,  1  Ves.  339. 

(k)  Ibid. 

(t)  Ante,  p.  1520. 

\k)  This,  however,  is  not  strictly 
applicable  to  cases  of  mutual  account, 
in  which  it  is  said,  that  the  constant 
course  of  the  Court  is  to  reserve  costs 
till  after  the  report,  that  the  Court 
may  have  it  in  its  power  to  punish  the 
wrong  doer ;  vide  Rider  v.  Bayley,  8 


Bro.  P.  C.  361  (8vo  ed.);  6  Vin.  333 ; 
2  Eq.  Ca.  Ab.  ^,  S.  C. ;  Beames  on 
Costs,  (ed.  I84O2)  p.  6. 

(t)  Parrot  r.  Treby,  Prec.  in  Ch. 
254 ;  vide  etiam,  Bennett  v.  Atkins, 
1  T.  ^  C.  247;  Ashburnham  v. 
Thompson,  13  Ves.  402;  sed  vide 
Atty.-Gen.  ©.  Brewers'  Company,  1 
P.  Wms.  376. 

(m)  See  preceding  note  (Q. 
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a  bill  was  filed  against  an  elegit  creditor,  for  an  account,  who,  In  what  Cm 
knowing  that  the  balance  was  against  him,  contested  the  mode  of    foUow  the 
taking  the  account  and  failed,  he  was  ordered  to  pay  such  part  of       Result. 
the  expense  of  taking  the  account  as  was  incurred  after  his  debt  \vhere^«I«Fir 
was  paid  off  (n),  creditor  has 

It  is  to  be  observed  that,  in  the  above  case,  the  defendant  was  ^^^l^^}7^ 
fixed  with  the  costs,  on  the  ground  that  he  had  improperly  con-  mode  of  tak- 
tested  the  mode  of  taking  the  account,  otherwise  he  would  not  i"S  ^^^  ^' 
have  been  made  to  pay  them ;  the  rule  of  the  Court  being,  as  we  j^^j^  .'^  ^^^  ^ 
have  seen,  that  an  incumbrancer  upon  an  estate  is  not  bound  to  incambrancei 
deliver  possession,  until  his  costs  are  paid,  as  well  as  his  princi- 
pal and  interest,  the  estate  being  as  much  a  security  for  one  as 
the  other  (o). 

It  may  be  collected,  from  many  of  the  cases  referred  to,  that  the  Where  con- 
Court  regards,  in  some  respects,  the  granting  of  costs  to  a  party  gncccMful* 
somewhat  in  the  light  of  a  testimonial  of  good  conduct ;  and  that  party  has  bee 
it  will,  generally,  withhold  such  testimonial  from  a  party  who  has  *™P^°P*^- 
been  guilty  of  any  misconduct,  with  reference  to  the  subject  of 
the  suit  (p),  even  where,  under  other  circumstances,  that  party 
would  have  been  considered  entitled  to  them.     This  position  b 
strongly  exemplified  in  the  case  of  mortgagees  or  incumbrancers, 
whose  prima  facie  right  to  costs  may,  as  we  have  seen,  be  defeat- 
ed by  their  conduct  (9).     And  so,  although  there  is  no  rule  more 
general  with  respect  to  costs,  than  that "  where  the  bill  claims,  on  ^^"  he  has 
the  ground  of  fraud,  the  decree  or  order  of .  dismission  shall,  in  aiminis. 
either  event,  be  with  costs  "  (r),  yet,  where  the  party  succeeding, 
iBparticeps  mmtitts,  the  Court  will  not  consider  him  entitled  to 
the  costs  of  the  litigation,  —  as  in  the  case  of  bills  for  the  deliver- 
ing up  of  securities,  given  upon  considerations  which  are  contrary 
to  the  policy  of  the  law,  such  as  marriage  —  brocage  bonds,  dto. ; 
in  such  cases,  although  the  Court,  acting  upon  principles  of  public 
policy,  will  set  aside  the  bond  at  the  instance  of  the  husband,  yet 
it  will  do  so,  without  giving  him  the  costs  of  the  suit  which  he 
has  instituted  for  that  purpose;  and  so  where  •a  bill  was  filed  for 
delivering  up  a  bond,  given  by  the  plaintiff  to  the  defendant's  wife 
in  consideration  that  she  would  use  the  influence  and  power  she 
bad  over  the  plaintiff's  grandfather,  (an  old  man  of  eighty-two,) 
to  induce  him  to  leave  his  whole  estate  to  the  plaintiff,  the  Court, 

(»}  Skirrett  «.  Athy,  1  B.  d&  B.        (p)  Armstrong  v.  Blake,  1  MoU. 

(•)  Ante,  p.  1531 ;  Owen  v,  Grif-        (g)  Ante,  p.  1532-3. 
fitk,  i  Ves.  250 ;  Ambl.  520,  S.  C.  (r)  Scott  v.  Dunbar,  1  MoU.  442. 
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In  what  Casei 

Cofltfl  do  not 

follow  the 

Result. 

Where  a 
transaction  is 
■et  aside  as  an 
OAeoBseien* 
tioiis  bargain. 


Where  there 
has  been  an 
improper  con- 
cealment. 


although  it  set  aside  the  bond  as  being  given  without  considera- 
tion, gave  no  costs  on  either  side  (5). 

It  is  to  be  recollected  here,  that,  in  some  of  those  cases  in 
which  the  Court  will  interfere  to  set  aside  a  transaction  which  is 
contrary  to  principles  of*  public  policy,  it  frequently  gives  costs  to 
the  unsuccessful  party ;  the  cases  alluded  to  as  instances  of  this 
departure,  are  those  in  which  the  Court  orders  securities  to  be 
given  up  or  sales  to  be  set  aside,  on  the  ground  that  the  bargain 
is  unconscientious,  and  in  which  it  gives  the  defendant  his  costs 
(f ),  as  well  as  the  principal  and  interest  of  the  money  he  has  paid. 
In  those  cases,  however,  the  Court  proceeds  upon  the  ground  that 
the  person  advancing  the  money  is  to  be  treated  as  an  incumbran- 
cer upon  the  property,  and  the  decisions  cannot,  therefore,  be  con- 
sidered as  infringing  at  all  upon  the  principles  which  govern  the 
Court  in  the  ordinary  case  of  frauds.  It  may  be  mentioned  here, 
that,  in  a  case  before  Lord  Abinger,  L.  C.  B.,  where  a  trustee  had 
purchased  trust  property  and  afterwards  sold  it  at  a  profit,  the 
trustee,  although  he  was  compelled  to  refund  the  profit  he  had 
made,  yet,  as  there  was  nothing  in  his  conduct  to  affect  him  with 
moral  fraud,  he  was  not  fixed  with  the  costs  of  the  suit  (u). 

The  rule  upon  which  the  Court  acts  in  depriving  a  successful 
party  of  his  costs,  where  he  has  been  guilty  of  fi-aud  or  other  mis- 
conduct of  that  description,  has  been  extended  to  cases  where 
there  has  been  an  improper  concealment  not  amounting  to  a  fraud. 
Thus  where  a  woman,  before  her  marriage,  had,  for  a  valuable 
consideration,  entered  into  a  bond  for  the  payment  of  a  sum  of 
money  to  the  defendant,  who,  at  her  request,  concealed  the  transac- 
tion from  her  husband,  and  the  husband,  after  the  wife's  death, 
brought  a  bill  to  be  relieved  from  the  bond.  Lord  Hardwicke, 
although  he  held  that  where  a  debt  is  contracted  by  a  wife  before 
marriage,  for  a  valuable  consideration,  concealment  of  it  from  the 
husband  is  no  fraud  on  the  marriage,  and  therefore  dismissed  the 
bill,  said,  that  concealment  of  such  debts  and  securities  is  not  to 
be  encouraged,  and  that,  therefore,  he  should  have  excused  the 
husband  his  costs,  on  dismissing  his  bill,  had  it  not  been  for  the 
circumstance  that  it  was  at  the  request  of  the  wife  herself,  whose 
representative  the  husband  was,  that  the  obligee  had  concealed 
it  from  the  husband,  which,  if  she  had  survived  her  husband, 
would  not  have  deprived  the  obligee  of  his  costs. 


(s)  Debenham  v.  Oz,  1  Ves.  276. 
(()  Ante,  p.  1825. 


(«)  Baker  v.  Carter,  1  T. 
259,  £xeh.  Hep. 


A  C. 


JVom  Mu  Patif^  to  another.  IflS 

It  may  be  noticed  here,  that  the  Court  not  cmly  expects  that  In  what  Caw 
there  shonld  be  an  absence  of  fraud,  on  the  part  of  the  party  ap-     foUow^the 
pljing  to  it  for  relief,  but  even  where  there  has  been  no  positive       Result, 
fraad,  but  the  conduct  of  the  party  has  not  been  strictly  honora-  w^^^'^^^^ 
ble,  it  will,  in  cases  where  the  application  is  to  the  discretion  of  duct  has  not 
the  Court,  visit  him  with  costs  (x) ;  and  so  if  a  party  obtains  an  ^°  honora- 
nnconscionable  advantage  over  another,  the  Court,  although  it  may  where  the 
not  feel  itself  justified  in  depriving  him  of  the  advantage  he  has  pjuntiflT  has 
gained,  wdl  not  give  him  his  costs  of  enforcing  it ;  therefore,  if  unconsciona- 
a  purchaser  obtains  a  bargain  at  an  inadequate  price,  but  which  ble  advantage 
the  Court  may  be  bound  to  enforce,  it  will  not  give  him  costs 
against  the  seller,  whose  estate  he  has  obtained   at  an   under 
value  (y). 

So  where  a  plaintiff  has  slept  upon  his  rights  for  a  great  number  Where  he  hi 
of  years,  and  has  allowed  the  defendant  to  suppose  that  he  would  jj*^^'*^"  ^' 
not  enforce  them,  be  will  frequently,  although  successful,  be  do  • 
prived  of  his  costs ;  as,  where  there  had  been  no  demand  nor  any 
rent  paid  for  thirty  years,  but  the  person  who  was  entitled  recov- 
ered upon  a  verdict.  Lord  Hardwicke  said  the  defendant  must  pay 
the  costs  at  law,  but  as  the  laches  arose  on  the  part  of  the  plaintiff, 
and  the  obscurity  of  the  title  to  the  rent  from  the  want  of  a  demand 
for  such  a  length  of  time,  he  should  not  be  allowed  costs  against 
the  defendant  in  Equity  (z). 

In  like  manner  where  a  legacy  was  given  to  an  infant,  and  the 
executor  advanced  monies  during  his  minority  for  his  maintenance, 
and  afterwards  left  him,  by  his  will,  a  larger  legacy  than  the  one  to 
which  he  was  before  entitled,  upon  a  bill  filed  by  the  infant,  ten 
years  after  he  came  of  age,  against  the  executor  of  the  executor, 
claiming  payment  of  the  legacy  and  interest,  the  Court  refused  to 
allow  the  sums  advanced  by  the  executor  for  maintenance,  or  the 
legacy  given  by  the  executor,  to  be  set  off  against  the  legacy  given 
by  the  original  testator,  and  decreed  it  to  be  paid  with  interest  from 
the  time  of  filing  the  bill,  but,  in  consideration  of  the  circumstan- 
ces, and  of  no  demand  having  been  made  for  ten  years,  the  decree 
was  made  without  costs  (a). 

Sometimes,  where  there  has  been  a  misunderstanding  between  Where  there 
the  parties,  and  the  bill  is  in  consequence  dismissed,  the  Court  ^"-gujlJdey* 
will  not  give  costs  to  the  defendant :  thus,  where  a  bill  was  filed  standing, 
for  a  specific  performance,  and  the  Court  was  of  opinion  that  there 


U' 


(<)  Danis  9.  Sjinonds,  1  Cox,  402.  v.  Orchard,  1  Atk.  6lO;  Pearce  v. 

]y)   Barrowes  «.   Lock,  10    Ves.  Newlyn,  3  Mad.  186;    vide  etiam, 

);  3  Sngd.  V.  A  P.  ed.  1840, 147.  Chiest  v,  Homfraj,  5  Ves.  818. 
(i)  Anon.  2  Atk.  14 ;  vide  Clifton        (a)  Lee  v.  Brown,  4  Ves.  3G8. 
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In  what  Cases  was  no  concluded  agreement,  and  that  all  the  correspondence  to- 

fbllow  the     g^^hcf  did  not  amount  to  more  than  a  treaty,  it  dismissed  the  bill. 

Result.       but,  in  consideration  that  it  appeared  to  have  been  a  case  of  mis- 

^'"^'^^^'^^^  understanding,  arising  from  the  want  of  clear  unequiTocal  conduct 

and  language,  it  was  dismi$>sed  without  costs  {b). 
Where  partj*^     The  Court  will  also  refuse  costs  to  a  vendor,  although  it  decrees 
uUonluIs*^"-  a  specific  performance  at  his  suit,  in  cases  in  which  the  vendor's 
en  probable      own  representation  has  given  the  purchaser  a  probable  cause  of 
eaose  for  suit,  suit  (c). 

Where  the  In  cases  also  where  one  party,  upon  the  construction  of  a  doubt- 

d*"bS?l**^"  if  ^"' P^'"' ®^ '*^' ^^  ®^^^*°^^  *  ^^^^^  advantage  over  the  other, 

of  law  has        ^he  Court  will  not  give  him  his  costs :  as  where  an  annuity  was 

g^^^^^m  a     charged  upon  real  estate,  payable  to  the  annuitant  only  upon  his 

t^.  own  receipt,  and  the  annuitant  became  bankrupt,  whereupon  a 

bill  was  filed  by  his  assignees  against  the  owner  of  the  estate  for 

the  recovery  of  the  annuity,  and  a  case  was  directed  to  the  Court 

of  King's  Bench,  who  certified  that  the  annuity  had  ceased  by  the 

bankruptcy, — upon  the  Equity  reserved,  the  bill  was  dismissed 

without  costs,  the  Master  of  the  Rolls  saying  it  was  a  doubtful 

point,  and  the  defendant  had  a  great  advantage  by  the  failure  of 

the  bankrupt,  but  that  he  would  consider  of  the  costs  at  Law  (d), 

where  As  the  Court  will  not  tolerate  fraud  in  any  form,  so  will  it  dis- 

there  hw  been  countenance  a  groundless  allegation  of  fraud  in  a  bill  or  other 
allegation  of  pleading,  and  upon  this  principle  it  is  that  the  rule,  which  has 
been  before  referred  to,  has  been  established,  viz.,  that  where 
the  bill  claims,  on  the  ground  of  fraud,  an  order  of  dismission 
shall  be  with  costs  {e) ;  and  so  although  a  plaintiff  may  fail  in 
establishing  his  claim,  yet  if  the  defendant  has  set  up  fraud  or 
misrepresentation  as  a  defence,  which  are  disproved,  he  will  be 
made  to  pay  the  costs  occasioned  by  that  defence  (/),  for  "  it  is 
the  duty  of  the  Court  to  discourage  the  abuse  of  its  proceedings 
by  the  introduction  of  imputations  disgraceful  to  character,  which 
prove  to  be  altogether  unfounded"  (^)  (1). 

Where  the  conduct  of  both  parties  has  been  equally  reprehen- 
sible, the  Court  will  also  abstain  from  giving  costs  in  favor  of  either 
party  (2) :    thus,  where  the  Master,  under  a  reference  to  inquire 

Dun. 


fraud  in  the 
pleadings. 


Where  con- 
duct of  both 
has  been  rep- 
rehensible. 


(b)  Stratford  v.  Boeworlh,  2  V.  & 
B.  341  ;  Marquis  of  Townshend  v, 
SUngroom,  6  Yes.  328. 

(c)  Fenton  v.  Browne,  14  Ves.  144. 

(d)  Dommett  v.  Bedford,  3  Ves. 
149. 


(e)  Ante,  p.  1537;  Scott  v. 
bar,  1  Moll,  442. 

(/)  Wright  V.  Howard,  1  S.  &  S. 
190 

(g)  Ibid.  206. 


(1)  See  Brinkerhoff  v.  Lansing,  4  John  Ch.  79. 

(2)  Clark  V.  Reed,  11  Pick.  446, 449;  Saunders  o.  Frost,  5  Pick  259,  274 
ante,  J  397. 
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into  a  vendor's  title,  reported  that  the  abstract  delivered  by  the  I"  ^hnt  Ca« 
vendor  before  the  filing  of  the  bill  was  sufficient,  but  he  found  that     foUow  the 
the  purchaser  required  certain  evidence  in  support  of  the  abstract.        Result, 
some  of  which  was  necessary  but  not  furnished,  and  some  not  ^-^'"v^^*-^ 
necessary,  the  Lord  Chancellor  decided  that  both  the  parties  were 
in  the  wrong ;  and  upon  the  vendor's  bill  he  held  that  no  costs 
OQght  to  be  giveo  oo  either  side  (g). 

Where,  however,  the  vendor  had  failed  in  making  out  his  title, 
open  an  objection  to  the  abstract  originally  taken  by  the  purchas- 
er, but  afterwards  succeeded  in  establishing  it  upon  another 
ground,  the  Court,  although  it  directed  the  performance  of  the 
contraet,  gave  the  costs  to  the  purchaser  (A). 

And  where  both  parties  had  been  equally  foolish,  the  one  in  Where  con- 

sellinff  and  the  other  in  buying  an  estate,  which  was  liable  to  be  ^^^\  °^  ^°^„ 
,  ^    °  -  ,  .   1  .  1     «  11     1         partieg  equall 

defeated  upon  a  contmgency,  which  contmgency  had  actually  hap-  foolish. 

pened  before  the  contract  was  entered  into,  Lord   Chief  Baron 

Richards,  although  he  set  aside  the  contract,  ordered  each  party 

to  pay  their  own  costs  (t). 

We  have   seen  above,  that,  in  cases  where  the  unsuccessful  where  the  oa 

party  has  done  all  in  his  power  to  prevent  litigation,  either  by  Buccessful 
^    .  i»  t .        .  1  .  1  ,  .       party  had 

onenng  a  relerence  to  arbitration  or  making  a  tender,  or  tnKing  p^obabUem 

some  step  of  that  nature,  the  Court  will  not  compel  him  to  pay  causam  liti- 
the  costs  of  a  suit  which  he  has  endeavored  to  avoid  ;  still  the  ^'  * ' 
Court  is  not  so  unreasonable  as  to  expect  him,  for  the  purpose  of 
avoiding  litigation,  to  relinquish  any  right  he  may  fairly  be  sup- 
posed to  have ;  and  it  will  therefore,  if  it  appears  that  a  party  in 
resisting  or  nsserting  a  claim,  had  probabilem  causam  liiigandi, 
excuse  such  party  from  payment  of  costs,  although  the  ultimate 
decision  of  the  Court  may  be  against  him  {k)  (1). 

Thus  it  has  been  said,  that,  in  suits  for  the  specific  perform-  as  in  question 
ance  of  agreements  for  the  sale  or  purchase  of  estates,  the  cir-  ®^  ^*^^®- 

(g)  Newall  V.  Smith,  1  J.  &  W.  con's  Ordinances,  54,  it  is  laid  down, 

263.  that,  in  all  saita  where  it  shall  appear, 

(k)  Fielder  «.  Higffinson,  3  V.  dEt  upon  the  hearing  of  the  cause,  that 

B.  142;  and  see  Sidebotham  v.  Bar-  the  plaintiff  had  not  nrobahilem  cau' 

rin^n,  5  Beav.  261.  sam  liUgandi^  he  shall  pay  unto  the 

(t)  Uitcbcock  V.  Giddings,  Dan.  defendant  his  utmost  costs,  to  be  as- 

£x.  Rep.  1 ;  4  Pri.  135,  S.  Cf.  sessed  by  the  Court,  Beames's  Ord. 

(k)  Curs.  Cane.  346.  lit  Lord  Ba-  24. 

n^  NicoU  9.  Trustees  of  Huntington,  1  John.  Ch.  166. 

Where  an  executor  or  administrator  commences  a  suit  in  Chancery,  in 
food  ftjtb,  upon  probable  grounds  of  right,  and  to  enforce  a  supposed  claim 
of  the  testator  or  intestate,  he  will  not  be  charged  with  costs.  Murray  «. 
Phil^,  1  Fuge,  472.    See  Arnouz  v.  Steinbrenner,  1  Faige,  82. 
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In  what  Cases 
CkMts  do  not 

follow  the 
Resalt. 


Where  there 
•  has  been  a 
'  contrar J  de- 
cision of  an- 
other tribonal. 


or  where 

the  question  is 
one  which  has 
raised  doubts 
amon^t  the 
profession. 


or  where 

the  Master's 
report  in  favor 
of  title  has 
been  over- 
ruled. 


cnxnstance  of  the  title  being  bad,  only  mvAies  z,  prima  facie  ctast 
for  costs,  which  is  capable  of  being  rebutted  by  circumstances  {J) ; 
and  in  Staines  r.  Morris  (m),  Lord  Eldon  remarked,  that,  as 
to  the  costs  of  a  suit  in  Equity,  although  it  was  in  many  cases 
very  hard  that  they  should  follow  the  event  of  the  cause,  yet  all 
his  experience  had  persuaded  him  that  it  was  much  to  be  wished 
that  it  was  so,  but  that  certainly  it  was  not  the  present  course  of 
the  Court,  and  that  where  there  is  a  fair  case  for  consideration, 
it  is  not  the  course  to  visit  the  party  who  fails  with  costs.  In  that 
case,  his  Lordship,  although  he  held  that  the  purchaser  was  wrong 
in  resisting  a  covenant  which  he  was  bound  to  enter  into,  yet  as 
the  Master's  opinion  had  been  the  other  way,  and  the  Judges  at 
Law  would  not  decide  the  case  until  they  had  the  opinion  of  the 
Court  of  Chancery,  and  professional  men  had  differed  upon  the 
question,  it  would,  he  said,  be  too  presumptuous  in  him  to  set 
such  a  value  on  his  own  opinion,  by  marking  the  resistance  of  the 
purchaser  with  costs,  and  therefore  he  made  the  decree  without 
costs  (n). 

Upon  the  same  principle,  where  a  bill  was  filed  against  a  purt 
chaser  for  the  specific  performance  of  his  agreement,  and  the 
question  turned  upon  a  point  of  law  which  had  been  determined 
in  favor  of  the  plaintifi*'s  view,  by  the  Court  of  Exchequer,  Lord 
Loughborough,  although  he  differed  from  the  Court  of  Exchequer, 
and  therefore  felt  himself  compelled  to  dismiss  the  plaintiff's  bill, 
yet  as  he  could  not  make  a  purchaser  take  a  title  in  the  face  of 
the  decision  of  the  Exchequer,  he  dismissed  the  bill  without 
costs  (o).  And  so  in  White  r.  Foljambe  {p)  Lord  Eldon  dis- 
missed the  bill  without  costs,  the  ground  of  his  judgment,  as 
his  Lordship  afterwards  {q)  said,  being,  that  the  question  was  a 
pure  question  of  title  ;  which  raised  very  considerable  difficulties 
in  the  minds  of  those  most  capable  of  judging  upon  such  a  sub- 
ject. 

And  so  where  the  Master  had  reported  in  favor  of  the  plain- 
tiff's title,  and  exceptions  were  taken  to  his  report,  upon  the  hear- 
ing of  which  the  Court  thought  the  title  too  doubtful,  an  order 
was  made  dismissing  the  plaintiff's  bill,  but  without  costs,  return- 
ing to  the  purchaser  his  deposit  on  filing  the  exceptions  (r). 


{V)  Edwards  v  Harvey,  Coop.  40. 
(m)  1  V.  &  B.  8, 16. 
(n)  Vide  3  Sugd.  V.  &  P.  (ed. 
1840,)  87. 

(o)  Rose  V.  Calland,  5  Yes.  187. 

(»)  11  Ve8.337. 

(q)  Vide  ib.  463. 

(r)  Wilcox  9.  Bellaers,  T.  db  R. 


491.  In  this  case  the  exceptions  only 
had  been  set  down  for  hearing,  and 
not  the  cause,  upon  further  direc- 
tions ;  the  consequence  of  which  was, 
that  the  bill  could  not  then  be  dis- 
missed. The  difficulty,  however, 
was  got  over  by  ordering  the  excep- 
tions to  stand  over  for  judgment,  and 


/ 
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But  although  the  Court  will  not  in  general  visit  a  partj  with  In  what  Cases 
costs,  who  resorts  to  the  Court  in  a  doubtful  case,  where  he  has     foUow  the 
probabiUm  causam  litigandi,  yet  if  he  is  absurd  enough  to  refuse       Result, 
a  fair  offer  of  accommodation,  and  obstinately  persists  in  his  suit,  ^JJ^P^^hcre^ 
it  is  an  aggravation,  and  his  bill  shall  be  dismissed  with  costs  (5).  the  doubt  hai 

And  wherever  the  doubt  has  been  occasioned  by  the  conduct  of  ^^f^^j^J*" 

^  sioned  by  par- 

the  party  himself,  the  Court  will  deprive  that  party  of  his  costs,  tv's  own  con- 
though  he  succeed  in  the  suit  {t).  ^"^'* 

It  is  to  be  noticed  that,  where  the  Court  comes  to  a  decision  Where  the 
upon  a  point  of  law  which  is  contrary  to  a  former  decision,  either  differently  dc^ 
of  this  Court,  or  of  any  other  of  competent  jurisdiction,  it  will  cided  before, 
generally  exonerate  the  party  against  whom  it  decides,  from  the  Secus,  where 
payment  of  costs  to  his  adversary,  as  in  the  case  of  Rose  r.  Cal-  to**Uic  nme* 
land  (t/),  above  referred  to  ;  but  where  the  point  has  been  decided  conclusion, 
before,  and  the  Court  thinks  that  the  decision  was  correct,  it  will, 
if  the  party,  against  whose  interest  the  decision  is,  had  notice  of 
the  previous  determination,  fix  him  with  the  costs  of  the  litigation; 
thus  where  a  bill  was  filed  for  a  specific  performance,  and  the 
fpuTcbaser  set  up  an  objection  to  the  title  which  had  already  been 
decided  in  a  former  case,  of  which  the  purchaser  had  notice,  the 
purchaser  was  decreed  to  pay  the  costs  of  the  suit  (z). 

And  here  it  may  be  remarked  that,  in  suits  for  specific  perform-  Party  entitled 
ance,  it  is  not  the  mere  failure  of  an  objection,  taken  by  the  j^^^i  objection 
purchaser  to  a  title,  that  will  fix  him  with  costs :  a  purchaser  is  though  unsuc- 
considered  as  entitled  to  take  a  fair  objection ;  and,  although  it  ^^b""'* 
be  overruled,  yet  the  Court  will  not,  on  that  ground,  give  costs 
against  him  (y) ;    this,  ho^rever,  must  always  depend  upon  the 
weight  which  the  Judge  may  think  due  to  the  objection  (z). 

It  is,  however,  only  where  the  case  turns  upon  a  question  of  law,  Where  there  is 
upon  which  the  opinion  of  the  Court  may  be  fairly  taken,  that  the  ?  cUon  to  *case 
unsuccessful  party  will  be  excused  his  costs ;  if  there  is  a  decided  set  up,  cosu 
objection  to  the  case  set  up,  the  party  setting  it  up  will  be  com-  "^'^^  follow  the 
pelled  to  pay  them ;   thus  where  a  vendor  sells  an  estate,  his  title 
to   which   is   clearly  bad,  the  Court   will   dismiss   his  bill  with 

then  the  defendant  obtained  an  order  (z)  fiiscoe  v.  Wilks,  3  Mer.  456. 

by  petition,  that  the  cause  should  be  (y)  3  Sugd.  V.  &  P.  (ed.  1840), 

set  down  to  be  heard  upon  further  ex-  141  ;  et  vide  Cox  v.  Chamberlain,  4 

ceptions  and  costs,  and  that  it  should  Ves.  631  ',  Staines  v.  Morris,  1  V.  dt 

be  advanced   to   be  heard  together  B.  8;  Sharp  v.  Roahde,  2  Rose,  192. 

with  the  exceptions  which  stood  for  (z)  3  Sugd.  V.  A   B.  ubi  supra; 

judgment,  ibid.  495.  vide  Burnabv  v.  Griffin,  3  Ves.  266 ; 

(s)  Per  Lord  Hardwicke,  in  Big-  Bishop  of  Winchester  v,  Paine,   11 

gkfton  V.  Grubb,2  Atk.  4d.  Ves.  105;  Powell  v.  Martyr,  8  Ves. 

(/)  Blunt  V.  Cttmyns,  2  Ves.  231.  146 ;  Fludjer  v.  Cocker,  12  Ves.  25 ; 

(«)  5  Ves.  186.  Calverley  v,  WUUams,  1  Ves.  J.  210. 
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(«) ;  and  tins  ii  viD  do  eren  where  the  delect '. 
iKcmcmed  bj  la  accident,  as  where  the  title  deeds  were  barat, 
after  the  oootract  (b)  ;  and  it  seems  that  if  there  is  one  decided 
objection  to  the  plaintiflT's  case,  which  prerails,  the  circmBstaace, 
that  the  defeadaot  has  taken  others  which  have  failed,  will  not 
reliere  the  plaintiff  ironi  his  costs ;  thos  where  a  porchaKr  ob> 
tained  an  issue  opon  a  question  of  pedigree  in  which  the  Tendor 
failed  in  establishing  his  title,  the  bill  was  dismissed  with  oosta^ 
althoagh  the  purchaser  had  taken  several  objections  befbte  the 
Master,  and  had  onlj  succeeded  in  the  one  relating  to  the  pedigree, 
the  Court  obserring,  that,  although  the  objections  were  orermled, 
thej  might  hare  been  wery  properly  made,  though  an  answer  wis 
giren  to  them  and  thej  were  removed  (r). 

The  rule  upon  this  subject  is  very  clearly  laid  down  by  Sir  J. 
Leach,  V.  C,  in  Thorpe  r.  Freer  (</).  If  a  purchaser  makes  the 
suit  necessary  by  a  frivolous  objection  to  the  title,  he  must  bear 
the  costs  which  be  has  improperly  occasioned ;  but  if  he  states  a 
serious  objection,  as  to  which  it  is  reasonable  that  he  should  have 
the  title  fortified  by  the  opinion  of  the  Court,  the  Court  will  npl 
compel  him  to  pay  costs  although  the  objection  fails.  The  prin* 
ciple  must  be  the  same  with  respect  to  the  purchaser's  suggestion 
of  doubt  as  to  matter  of  fact  (c). 

It  seems,  however,  that  if  the  Court  thinks  an  objection  ground- 
less, although  it  was  supported  by  the  opinion  of  counsel  upon 
which  the  purchaser  acted,  yet  the  party  taking  it  will  be  com- 
pelled to  pay  the  costs ;  for  the  Court  cannot  allow  the  mistaken 
advice  of  a  third  person,  to  operate  to  the  disadvantage  of  the 
party  who  is  clearly  in  the  right  (/*). 

(a)  Playford  v.  Hoare,  3  T.  Jc  Jer. 
175. 

(b)  Bryanto.  Boflk,  4Rtin.  1.  In 
that  caae,  the  Court  seemed  incltned 
to  make  an  order  that  the  plaintiff 
should  concur  with  the  defendant  in 
giving  an  order  to  the  anctioneer  to 
return  the  deposit  paid  by  the  defend- 
ant at  the  sale  of  the  estate. 


(e)  Edwards  v.  Harvey,  Coop.  40 ; 
viae  Town  send  v.  Champemowne,  3 
Y.  &  C.  505. 

(d)  4  Mad.  466. 

(e)  Vide  etiam,  Aislabie  v.  Rice,  3 
Mad.  256,  260. 

(/)  Maling  v.  Hill,  1  Cox,  186; 
vide  etiam,  Vancouver  v.  Blisi,  11 
Ves.  458. 


(1)  A  vendee  entitled  to  specific  execution  of  his  contract,  is  entitled  to 
costs.  Hart  v.  Brand,  1  A.  K.  Marsh.  162.  See  Dyer  v.  Potter,  2  John. 
Ch.  152. 

Costs  arc  awarded  on  a  decree  correcting  a  mistake  in  a  contract,  on  a  bill 
for  that  purpose,  and  for  specific  performance.  Keisselbrack  v,  Livingston, 
4  John.  Ch.  149. 

See  Dustin  v.  Newcomer,  8  Ohio,  49,  where  it  was  held,  that  a  vendee,  on 
obtaining  a  decree  for  specific  performance,  is  not  entitled  to  costs,  where  he 
has  made  no  tender  of  the  purchase  money.  And  in  Galloway  v.  Barr,  12 
Ohio,  354,  it  was  held  that  he  is  not  entitled  to  costs,  even  if  he  was  tender- 
ed the  money,  unless  it  is  brought  into  Court. 


FVam  one  Party  to  another.  1645 

And  where  one  of  the  objections  of  a  purchaser  to  a  title  arose  I"  what  Caies 
from  the  circumstance,  that,  on  an  abstract  which  had  been  made     foiiow^the 
use  of  on  a  former  occasion,  a  certain  observation  appeared,  im-       Result, 
plying  a  doubt  whether  a  title  could  be  made  unless  a  particular  ^"^'^^^'^^^ 
appointment   should  be  executed,  and  suggesting  certain  possi-  suggestion  of 
bilities  and  probabilities  which,  if  true,  would  render  the  title  ^"^btB*^®^ 
objectionable.  Lord  Eldon,  being  of  opinion  that  a  good  title  was  old  abstract. 
made,  said,  that  he  should  very  reluctantly  lay  down  that  a  notice 
from  opinions  in  an  abstract,  or  any  thing  that  appears  upon  a 
deed,  that  there  may  by  possibility  be  reason  to  suspect  (what  he 
could  not  know,  and  might  not  be  true,)  that  the  title  was  bad, 
was  such  a  notice  as  would  affect  the  purchaser,  and  that,  if  the 
objection  was  no  more  than  a  question  of  title,  he  should  act 
hardly  by  the  purchaser  by  not  giving  the  title  of  making  him 
pay  the  costs,  "  for  it  would  help  the  title  "  {g). 

In  most  of  the  cases  before  stated,  the  Court,  in  withholding  Where  the 
the  costs  of  the  suit  from  the  successful  party,  has  been  influenced  ^aw  w  ^^^ 
by  the  conduct  of  the  party  with  reference  to  the  suit  or  the  ship. 
subject-matter  of  it ;  there  are,  however,  many  cases  in  which  the 
Court,  without  any  reference  to  the  good  or  bad  conduct  of  any 
party,  has  refrained  from  awarding  costs  to  be  paid  by  the  unsuc- 
cessful party,  solely  from  consideration  of  the  peculiar  hardship 
of  the  individual  case.     Instances  in  which  the  Court  has,  upon 
this  ground,  departed  from  its  general  principle,  are  referred  to  in 
the  note  (A),  and  many  others  occur  in  the  books;  it  is,  however, 
useless  to  state  them  more  fully,  since  they  involve  no  general 
principle  beyond   what  has  been  stated,  and  depend  upon  the 
circumstances  of  each  case  as  they  appeared  to  the  Judge  who 
beard  it. 

In  Lillia  v.  Airey  (t),  the  bill  was  dismissed  without  costs  upon  Where  the  on- 
the  suggestion  of  the  plaintiff's  counsel,  acquiesced  in  by  those  for  "accessful 
the  defendant,  that  the  plaintiff  was  very  poor  and  unable  to  pay  poor^a^/an- 
COStS.  <L^le  to  pay. 

With  reference  to  this  part  of  the  subject,  it  may  be  stated.  Where  Courts 
that,  in  cases  where  Courts  of  Law  have  assumed  a  concurrent  concurrenT*  * 
jurisdiction  with  Courts  of  Equity,  but  the  latter   have  not  re- jurisdictiouf 
linquished  their  jurisdiction  over  the  subject,  the  Court  of  Chan-  J^l®"  **^  .^»" 

gard  to  cost! 

Qr)  M'Qaeen  «.  Farquhar,  11  Ves.  J.  99;  firodie  v.  St.  Paul,  ib.  326;  not  altered 

467.  Moseley  v.  Virgin,  3  Ves.  184  ;  Dick-  thereby, 

(  A  )   Shales  v.  Barrington,  1  P.  enson  v.  Lockley,  4  Ves.  36 ;  Ever- 

Wms.  481 ;    Dry  butter  v.  Bartholo-  ett  0.  Backhouse,  10  Ves.  94. 
mew,  2  P.  Wm».  127 ;  Coppin  v.  Cop-        (t)  1  Ves.  J.  277. 
pin,  ib.291 ;  Forbes  v.  Taylor,  1  Ves. 
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cerj  will  Dot  compel  the  party  who  seeks  relief  onder  its  jorisdic- 
tioo  to  paj  the  costs  of  his  proceeding :  thus,  where  a  biU  was 
filed  by  ooe  partner  against  another,  to  enforce  cootribotion,  and 
the  Court  allowed  the  case  to  stand  over,  in  order  that  an  action 
might  be  tried  at  Law,  which  was  decided  against  the  plaint ifl^ 
the  Court,  although  it  dismissed  the  bill,  did  so  without  costs,  be- 
ing of  opinion  that,  although  the  question  was  more  proper  to 
be  tried  at  Law,  the  plaintiff  was  very  well  justified  in  coming  for 
a  contribution,  for  certainly  this  Court  had  never  given  up  its 
jurisdiction  (A:). 

On  the  other  hand,  in  cases  in  which,  after  a  biU  dismissed  here, 
the  plaintiiF  would  have  had  a  right  to  try  the  question  over  again 
at  Law,  the  Court,  for  the  purpose  of  putting  an  end  to  litigation, 
has  frequently  dismissed  the  bill  without  costs,  upon  the  plaintiff's 
waiving  his  right  to  try  the  question  at  Law  (/) ;  a  rule  which 
has  been  usefully  applied  to  suits  for  ^ecific  performance  («). 

It  is  to  be  remarked,  that,  in  the  cases  which  have  been  re- 
ferred to,  the  Court  has  marked  its  opinion  of  the  conduct  of  the 
parties,  principally  by  withholding  from  the  successful  party  the 
costs  which,  upon  general  principles,  he  would  otherwise  have 
been  entitled  to  receive  from  his  adversary,  and  that  in  no  case, 
save  in  those  of  heirs  at  law  and  mortgagees  and  incumbrancers, 
and  others  partaking  of  those  characters,  has  the  Court  compelled 
the  party  succeeding  in  the  suit  to  pay  the  costs  of  it 

The  general  rule  of  the  Court,  indeed,  seems  to  be,  that  the 
successful  party,  although  he  may,  as  we  have  seen,  be  deprived 
of  his  costs,  never  pays  them.       Thus,  it  was  held,  in  Lewis  v. 


(k)  Wright  V.  Hunter,  5  Ves.  792. 

(0  Harnett  v.  Yielding,  2  Sch.  & 
Lef.  560 ;  vide  etiam,  Lawrenson  v. 
Batler,  1  Sch.  &  Lef.  21 ;  Biuton  v. 
Lister,  3  Atk.  386;  Underwood  v. 
Hithcox,  1  Ves.  279 ;  Leman  v.  Alie, 
Amb.  163;  Attorney-general  v.  Ow- 
en, 10  Ves.  555. 

(m)  Beames  on  Costs  (ed.  1840), 
p.  112.  Formerly,  it  was  not  una- 
■ual  in  decrees  to  direct,  that,  if  a 

a  in  default  should  give  further 
le  to  his  opponent,  the  latter 
should  be  at  liberty  to  apply  to  the 
Court  for  costs,  ibid.  114;  et  vide 
Harnett  v.  Yielding,  ubi  supra ;  Bra- 
dish  V.  Gee,  Amb.  229,  ed.  Blunt,  n. 
6 ;  Leman  v,  Alie,  ib.  163 ;  which 
cases  afford  instances  in  which  such 
a  direction  was  given  upon  the  dis- 


missal of  a  bill.  For  instances  im 
which  such  clauses  have  been  insert- 
ed in  decrees  with  a  view  to  charge 
the  defendants  with  costs,  vide  Scar- 
borough V.  Burton, 2  Atk.  Ill ;  Barn- 
ard. 255,  S.  C. ;  Benson  v.  The  Dean 
and  Chapter  of  York,  Belt's  Supp.  to 
Vesey,  p.  66 ;  Pearson  v.  Robinson, 
Keg.  Lib.  B.  fo.  506 ;  but,  in  Scar- 
borough V.  Burton,  Ld.Hardwioke  ap- 
pears not  to  have  approved  of  clauses 
of  this  kind,  and  to  have  intimated  ^ 
that  the  question  of  costs  should^ 
either  be  determined,  or  reserved.  In 
that  case,  however,  such  a  direction 
having  been  inserted  in  the  decree 
(which  was  by  the  Master  of  the 
Rolls),  he  made  the  order  accord- 
ingly. 


Dram  one  Party  to  another,  IM 

liDxham  (n),  that,  when  a  bill  is  dismissed,  it  is  against  theprinci-  SacceMfal 
fJes  of  the  Coort  to  order  the  defendant  to  pay  the  plaintiff  his  ^^  c^Mti. 
costs.  In  that  case  it  was  ordered  to  stand  over,  in  order  to  ena- 
ble the  plaintiff's  counsel  to  search  for  precedents  the  other  way, 
bat  he  did  not  produce  any.  It  seems,  however,  from  the  note  of 
the  learned  reporter,  that,  in  a  case  before  Sir  T.  Plumer,  Y.  C, 
his  Honor  doabted,  and  seamed  to  think  that  a  bill  might  be  dis- 
missed, and  the  defendant  at  the  same  time  made  to  pay  the  costs 
(o)  (1) ;  and  it  is  to  be  observed,  that,  in  Cranch  r.  Brisset,  cited 
in  Wheldale  r.  Partridge  (p),  where  a  bill  was  necessary  to  be 
filed  by  some  person,  Sir  Thomas  Sewell,  M.  R.,  ordered  the 
costs  to  be  paid  out  of  the  fund,  though  he  felt  himself  obliged  to 
dismiss  the  bill  {q).  It  is  right,  however,  to  state  that,  in  Cogan 
9,  Stephens  (r),  Sir  Charles  Pepys,  M.  R.,  adhered  to  the  rule, 
that,  where  the  bill  is  dismissed,  the  defendant  cannot  be  ordered 
to  pay  the  costs.  In  that  case,  also,  it  was  necessary  that  a  bill 
fliioald  be  filed,  and  the  plaintiff  was,  in  fact,  almost  the  only 
party  by  whom  the  suit  could,  prc^rly,  be  instituted ;  the  fund 
being  in  the  hands  of  the  defendant  as  surviving  trustee,  though, 
firom  the  conflicting  opinions  which  existed  as  to  the  right  to  the 
fund,  be  could  not  a]^ropriate  it,  till  the  claim  of  the  plaintiff 
liad  been  dii^>o0ed  of,  by  a  decision  of  the  Court. 

(»)  3  Mer.  429  ;  vide  etiam,  Wyk-  (a)  Vide  etiam,  Davis  v.  Symonds, 

ham  V.  Wykham,  18  Yes.  395  ;  At-  1  Cox,  402 ;  Ash  v.  Burn,  3  Moll.  97 ; 

torney-^neral  n.  Oglander,  1  V.J.  and Nicolson v.Wordsfrorth, 2 Swan. 

946;  Cooth  v.  Jackson,  6  Ves.  41 ;  365,  in  which  Lord  £ldon  U  reported 

Dixon  V.  Parker,  2  Yes.  219.  to  have  said,  that  when,  on  a  bill  by 

(0)  Springfield  v.  Ollett,  cited  3  a  vendee  for  specific  performance,  it 
Mer.  430,  n.  Indeed  it  appears,  from  appears  that  the  dewndant  cannot 
the  same  note,  that,  according  to  the  make  a  good  title,  there  is  no  farther 
decree  in  Lewis  «.  Loxham,  Reg.  question  in  the  cause  than  who  is  to 
Lib.  1816,  B.  p.  1059,  the  defendant  pay  the  cosU. 

was  ordered  to  pay  to  the  plaintiff  his  (r)  Vide  Lewin  on  Trustees,  App. 

eosts  of  a  second  reference  as  to  title,  H.  p.  698;  Hay  v.  Bowen,  5  Beav. 

■od  of  the  report  thereon,  but  not  of  610;  Westcott  v»  CuUeford,  3  Hare, 

the  former  proceedings,  ib.  274. 

{p)  5Ves.598. 

(1)  In  Brooks  v.  Byam,  2  Story  C.  C.  554,  it  was  remarked  by  Mr.  Justice 
Story,  •<  In  the  ordinary  course  of  practice,  if  a  bill  be  dismissed,  the  most 
that  b  done  is,  in  proper  cases,  to  dismiss  the  bill  without  costs  to  the  de- 
fendant. I  do  not  say  that  a  case  mav  not  be  put,  in  which  the  Court  might 
g^fiurther,  and  allow  costs  to  the  plaintiff,  even  upon  the  dismissal.  But  it 
mnst  be  a  very  extraordinary  case ;  such,  for  example,  as  where  the  defend- 
tat  has,  by  his  own  fraud,  in  misrepresenting  himself  to  be  the  proper  and 
•ole  party  to  be  soed,  as  executor,  or  heir,  or  devisee,  induced,  nay,  invited 
Iht  plaintiff  to  bring  the  suit,  and  then  has  put  in  a  plea,  and  established  the 
hitX  that  he  is  not  executor,  or  heir,  or  devisee." — ''  But  on  this,  I  give  no 

The  pxeMnt  is  not  auch  a  case." 
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Exceptions    to 
the  rule. 


In  cases  of 
specific  per- 
formance. 


Where  cestui 
que  trust  makes 
his  trustee  a 
defendant. 


Some  cases,  however,  are  to  be  found  in  the  books,  in  which  the 
successful  party  has,  under  peculiar  circumstances,  been  made  to 
pay  the  costs ;  thus,  in  Mortimer  r.  Orchard  (s),  where  the  hill 
was  filed  for  a  specific  performance  of  an  agreement  to  renew  a 
lease ;  the  agreement  proved  by  one  witness  was  different  from 
that  stated  in  the  bill,  whilst  the  defendants,  by  their  answer,  set 
forth  an  agreement  different  both  from  that  proved  and  that  set  up 
by  the  bill ;  but  a  specific  performance  was  decreed  according  to 
the  agreement  stated  in  the  answer,  with  costs  against  the  plain- 

tiff(o. 

The  learned  author  of  the  Treatise  on  the  Law  of  Vendors  and 
Purchasers,  has  also  laid  it  down,  that,  if  a  purchaser  files  a  bill 
for  a  specific  performance,  which  is  dismissed  because  the  defen- 
dant, the  seller,  cannot  make  a  title,  yet  the  bill  may  be  dismissed, 
with  costs  against  the  vendor  (u),  a  doctrine  which  is  supported 
by  a  dictum  of  Lord  Eldon,  in  Nicholson  r.  Wordsworth  (x),  that, 
when,  on  a  bill  by  a  vendee  for  a  specific  performance,  it  appears 
that  the  defendants  cannot  make  a  good  title,  there  is  no  further 
question  in  the  cause  than  who  is  to  pay  the  costs,  —  in  that  case, 
the  bill  was  filed  by  the  purchaser  for  a  specific  performance,  in- 
sisting that  the  vendor  could  not  make  a  good  title,  and  the  bill 
was  dismissed  with  costs;  and  the  corollary,  drawn  from  it  by  Sir 
£.  Sugden,  is,  that  if  a  purchaser  files  a  bill  for  a  specific  perform- 
ance, insisting  that  the  seller  cannot  make  a  good  title,  he  must 
pay  the  costs  whether  he  accept  or  refuse  the  title  (y). 

Another  instance  of  departure  from  the  rule  that  the  successful 
party  is  to  pay  no  costs,  may  be  found  in  the  case  of  a  cestui  que 
trust  making  his  trustee  a  defendant  to  a  suit  instituted  by  him 
against  a  third  party ;  in  that  case  the  cestui  que  trust,  although 
he  obtains  a  decree  against  his  trustee,  must  pay  his  costs,  unless 
the  trustee  has  been  applied  to,  to  join  in  the  suit  as  co-plaintiff 
and  has  refused  (z).  The  proper  course  to  be  pursued  by  a  cestui 
que  trust  who  intends  to  file  a  bill  against  a  stranger  relative  to  the 
trust  property,  is  stated  to  be,  to  apply  to  become  a  co-plaintiff  in- 
demnifying him  against  costs,  and  then,  if  he  refuses,  he  must 
abide  his  own  costs  as  a  defendant  {a) ;  for  it  is  a  rule,  that,  if  a 
suit  is  occasioned  by  the  misconduct  or  obstinacy  of  a  trustee,  he 
may  be  compelled  to  pay  the  whole  costs  of  it.    Thus,  where  a 


(#)  2  Ves.  J.  243. 

(f)  Vide  the  observations  on  this 
case,  in  Beanies  on  Costs  (ed.  1840), 
p.  112;  vide  etiam,  Willis  v,  Yates, 
cited  ib.  154. 

(«)  3  Sogd.  v.  &  P.  (ed.  1840), 


137. 

(z)  2  Swanst.  365. 

(y)  3  Sugd.  V.  &  P.  (ed.  1840), 

(z)  Reade  v.  Sparkes,  1  Moll.  8. 
(a)  Reade  v.  Sparkes,  1  Moll.  8. 
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b'lll  for  specific  performance  of  an  agreement  was  made  necessary     Successful 

-     .  .   .      •       1  T       J  mu      1  Pwty    not  ti 

bj  a  trustee  refusmg  to  jom  m  the  conveyance,  Lord  Tnurlow  was     p^^  Cosu. 

of  opinion  that  the  trustee  ought  to  pay  all  the  costs  of  the  suit,  v*^'*v/'-^> 

and  accordingly  directed  the  plaintiff  to  pay  to  the  other  defend-  ^^\q^^^\^^ 

ants  all  their  costs  of  the  suit,  and  recover  them  over,  together  with  the  miscon- 

his  own  costs,  from  the  defendant  the  trustee  (h).  ^"^^t  or  obsti- 

n&cy  01  truB' 
It  is  to  be  observed,  that,  in  the  case  last  referred  to,  the  Regis-  tee. 

irar  appears  to  have  doubted  whether,  according  to  the  practice  of  A™"g®™^"^ 
,      ^  ,         ,..«...        1  4.  1  •         .1.        L      ofco8U,wher 

the  Court,  the  plaintiff,  having  been  successful  against  the  other  oQe  defeodam 

defendants,  and  obtained  against  them  a  decree  for  a  specific  per-  i*  to  pay  the 
formance,  could,  in  point  of  form,  be  ordered  to  pay  them  their  ^^g^jt.^ 
costs,  but  the  Lord  Chancellor  thought  that  the  decree  was  correct 
according  to  the  course  of  the  Court :  and  it  is  to  be  remarked 
that,  in  fact,  no  other  method  exists,  by  which  a  defendant,  who 
has  by  his  conduct  occasioned  the  suit,  can  be  made  to  pay  the 
whole  costs  of  it ;  for  the  delinquent  defendant  cannot  be  decreed 
to  pay  the  costs  of  a  co-defendant  to  that  defendant  himself,  for 
thai  would  in  effect  be  a  decree  between  co-defendants.  The  on- 
ly method,  therefore,  of  effecting  the  object  of  compelling  the  de- 
linquent defendant  to  pay  the  costs  of  the  other  defendant,  is  to 
order  the  plaintiff  to  pay  them,  and  then  to  permit  him  to  receive 
them  again  fi'om  the  defendant  whose  delinquency  has  given  rise 
to  the  litigation  (c). 


In  deciding  the  question  of  costs,  the  Court  will  frequently  ap-  Apportion- 
portion  them,  so  as  to  cause  the  costs  of  one  part  of  the  suit  to  ™®"*  °^  c°"^ 
fall  upon  one  party,  and  those  relating  to  another  part  to  fall  upon  ties, 
the  other  party ;  thus,  where  a  plaintiff  claims  several  matters  by 
his  bill,  and  succeeds  in  establishing  his  right  to  a  portion  only  of  where  part  < 
what  he  so  claims,  the  Court  will  sometimes  grant  him  a  decree  ^^  dismissed 
for  that  part  of  his  case  in  which  he  is  successful,  with  costs,  to 
be  paid  by  the  defendant,  and  dismiss  the  remainder  of  his  bill  with 
costs,  to  be  paid  by  himself  {d). 

So  also,  where  there  are  several  issues,  and  some  are  found  for  where  seven 
the  plaintiff  and  others  for  the  defendant,  the  parties  will  be  al-  issues  are 
lowed  costs  on  issues  found  in  their  favor,  and  must  pay  on  those  ^^,, 
against  them  («). 


i^\ 


(b)  Jones  «.  Lewis,  1  Cos,  199.  Court  sometimes  contents  itself,  with 

c)  Vide  ace.  Wevmouth  v.  Boyer,  making  no  order  at  all  as  to  costs,  the 

res.  J.  416 ;   Parkes  v.  White,  11  effect  of  which  is  to  throw  upon  each 

Ves.  209.  party  the  payment  of  his  own. 
(d)  Vide  Clinan  v.  Cooke,  1  Sch.        (e)  Prevost  v.  Benett,  2  Price,  272. 

&  Lef.  28.    In  «ach  cues,  also,  the 

130 
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In  matters  of 
account. 


Apportion-  Sometimes,  where  no  part  of  the  bill  is  dismilBsed,  but  a  decree 
^^^^.^^^.^^^ '  is  made  upon  the  whole  of  it,  the  Court  will  order  the  costs  of 
Where  no  part  the  suit,  up  to  a  certain  period,  to  be  borne  by  one  party,  and  the 
missed/^  **"  remainder  by  another.  Thus,  in  suits  for  specific  performance, 
Where  ape-  where  a  vendor  does  not  make  out  his  title  until  after  the  bill  is 
ciflc  perform-  filed,  he  will  be  liable  to  pay  the  costs  of  the  suit,  up  to  the  time 
ance    ecree  .    ^j^^j^  he  showed  a  good  title  (f). 

And  so  where  the  vendor  established  his  title  before  the  Mister, 
after  a  contest,  upon  a  different  ground  from  that  in  the  abstract 
delivered,  the  Court  decreed  the  costs  of  the  references  upon  the 
title,  and  of  the  several  applications  which  were  made  to  the  Court, 
to  the  purchaser  (g). 

In  matters  of  account,  also,  the  Court  will  frequently  apportion 
the  costs  between  the  plaintifi"  and  defendant  Thus,  where. a 
plaintiff  took  a  decree  for  an  account  against  an  executor,  who 
had  in  his  answer  stated  an  account,  which  was  found  by  the 
Master  to  be  correct,  the  Court  gave  the  costs  of  the  suit  up  to 
the  decree  to  the  plaintiff,  and  the  costs  of  the  subsequent  pro- 
ceedings to  the  defendant — the  reason  of  the  distinction,  appar 
rently,  being,  that  the  executor  had,  before  the  bill  was  filed,  been 
applied  to  for  an  account,  but  gave  none  (A),  and  so  had  rendered 
the  suit  necessary ;  but  it  was  at  the  plaintiff's  own  risk  that  he 
proceeded  with  it,  afler  the  defendant  had  rendered  a  correct  ac- 
count by  his  answer. 

In  like  manner,  where  a  bill  is  totally  dismissed,  the  Court  will 
sometimes  apportion  the  costs  to  be  paid  by  the  plaintiff,  as  in  the 
case  of  Bruce  v.  Bainbridge  (t),  where  a  bill  was  filed  by  a  aeller, 
for  a  specific  performance  of  the  contract  for  sale,  and  the  M tit- 
ter's report  was  in  favor  of  the  title  ;  a  case  was  sent  to  the  C.  P., 
and  the  certificate  being  against  the  title,  the  bill  was  dismissed 
with  costs,  only  from  the  date  of  the  Master's  report. 
It  may  be  mentioned,  in  this  place,  that  where,  in  a  cause,  the 
SS^^off^affainst  ^^^  ^^  apportioned  between  the  plaintiffs  and  the  defendants,  the 
the  costs  and   Court  will  generally  so  arrange  them,  that  they  may  be  set  off  one 
oSiBr^^  "*"       against  the  other,  and  that  the  balance  only  shall  be  paid  by  the 
party,  from  whom,  upon  setting  off  such  costs,  it  shall  appear  to 


Where  bill  is 
totally  dis- 
missed. 


Costs  of  one 
party  will  be 


(/)  Vide  ante,  p.  1091 ;  3  Sugd.  V. 
^b  P.  (ed.  1840),  140,  pi.  13,  ib.  143, 
pi.  23 ;  and  vide  Townsend  v.  Cham- 
pemowne,  3  T.  &  C.  505,  Ezch. 
Rep.;  Harford  «.  Furrier,  1  Mad. 
53S;  WUson  v.  Allen,  1  J.  &  W. 
623;  Wynn  v.  Morgan,  7  Ves.  202; 


CoUiDge's  case,  3  V.  &  B.  143,  n.; 
Lewin  v.  Guest,  1  Russ.  328. 

(g)  Fielder,  v.  Higginson,  3  V.  & 
B.  140. 

(  A  )  Anon.  4  Mad.  273,  et  vide 
Beames  on  Costs  (ed.  1840},  p.  7. 

(0  3  Sugd.  V.  A  P.  140. 
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be  due  (1).  The  Coort  will,  also,  where  there  are  sums  of  money  Apportion- 
to  be  paid,  as  well  as  costs,  arrange  the  demands  of  each,  so  as  to 
do  jvMtice  to  all  {k).  Thus,  in  Fell  v.  Lntwidge  (Z),  where  the 
costs  of  the  sait  were  thrown  upon  a  trustee,  on  the  ground  of 
fraud,  Lord  Hardwicke  allowed  him  to  set  off  those  costs  against 
the  premiums,  and  other  charges  he  had  heen  at  in  obtaining  a 
policy  of  insurance  (2). 

So,  in  a  suit  in  the  administration  of  assets,  in  which,  accord-  Costs  due  to  i 
ing  to  the  common  course  of  the  Court,  all  the  parties  are  enti-  ^^a^  ^^^  Jg 
tied  to  hare  their  costs  out  of  the  fund,  a  party  who  was  a  debtor  agrainst  his 
to  the  estate,  was  not  allowed  to  receive  payment  of  them,  whilst 
his  debt  remained  unsatisfied  ;  but  the  costs  due  to  him  were 
ordered  to  be  set  off,  pro  tanio,  against  the  debt  due  from  him  (m). 

The  same  principle  was  acted  upon  by  Lord  Manners,  in  Shine  Set-off  of 
9.  GhMigh  (n) ;  in  that  case,  the  plaintiff  had  been  compelled  to 
resort  to  a  Court  of  Equity,  to  be  quieted  in  his  possession  against 
the  defendant,  who  had  brought  an  action  of  ejectment  and  ob- 
tained judgment,  and  the  plaintiff  in  Equity  obtained  a  decree  to 
be  qoteted  in  his  possession,  with  costs  ;  but  the  decree  having 
omitted  to  give  him  liberty  to  set  off  the  costs  in  Equity,  against 
the  costs  at  Law,  his  Lordship  made  an  order  authorizing  him  to 
do  so. 

It  is  to  be  remarked,  that  the  application  was  made  to  the  Court  Not  ordered 
by  motion  ;  it  was  admitted,  however,  that  the  order  ought  to  ^^  motion, 
have  made  pffirt  of  the  decree,  and  that  the  omission  could,  strict- 
ly speaking,  only  be  supplied  upon  a  re-hearing  ;  but  as  the  form 
of  the  application  does  not  appear  to  have  been  objected  to,  and 
the  only  point  raised  Was,  whether  the  solicitor's  lien  upon  the 
costs  of  the  suit,  was  not  a  reason  for  refusing  the  set-off  required, 
(which  the  Court  was  of  opinion  it  was  not,)  the  Court  granted 
the  motion;  in  order  to  save  the  plaintiff  the  delay  and  expense  of 
a  re-hearing.  But  in  Rumney  9.  Beal  (o),  where  an  application, 
by  motion,  was  made  on  the  part  of  the  defendant,  for  a  special 
direction  to  the  Deputy  Remembrancer,  requiring  him,  in  his 
tiution  of  the  costs  of  the  parties  under  the  decree,  to  deduct 
the  costs  which  he  should  allow  the  plaintiff,  the  motion  was  re- 
fused.    It  appeared  that  the  sait  had  been  instituted  for  an  ac- 

(&)  Tiivlor  9.  Popham,  15  Veu.  72.        (n)  2  V.  &  B.  33. 
(0  Barnard.  319.  (o)  10  Pri.  113. 

(»)  Harmer  o.  Harris,  1  Rma.  156. 

(1)  See  Richards  v.  Barlow,  1  Paige,  323;  Norton  v.  Woods,  5  Paige, 
26U;  SimiMon  v.  Brewster,  9  Paige,  245. 

(2)  Bee  Battle  v.  Griffin,  5  Pick.  167. 
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Set-off  of  Coste  count  of  tithes,  to  some  of  which  the  plaintiff  was  held  entitled, 
^"^^^^^^^  and  to  some  not.     The  Deputy  Remembrancer  was  to  take  an  ac- 
count and  to  tax  the  plaintiff's  costs,  in  respect  of  those  matters  to 
which  he  was  held  entitled,  which  costs,  when  taxed,  were  to  be 
paid  by  the  defendant ;  and  the  bill  as  to  the  other  matters,  was 
dismissed  with  costs,  to  be  taxed  and  paid  by  the  plaintiff  to  the 
defendant.     The  plaintiff's  costs  were  taxed  at  600/.  ;  and  those 
of  the  defendant  which  they  sought  to  set  off  against  them,  at 
about  60/.  ;  and  the  present  application  was  made,  in  consequence 
of  the  plaintiff  having  become  insolvent.     It  is  not  stated  in  the 
report,  upon  what  grounds  the  Court  refused  the  motion  {p)  ;  bat 
it  may  be  assumed,  that  they  were  those  suggested  at  the  bar, 
and  which  are  in  unison  with  the  doubts  which  suggested  them- 
selves to  Lord  Manners,  in  Shine  o.  Gough  (g),  and,  as  the  au- 
thor submits,  to  the  strict  practice  of  the  Court,  viz.,  that  no  such 
set-off  had  been  directed  by  the  decree,  and  that  the  application 
should  have  been  made  before  the  decree  was  passed  and  acted 
upon. 
Whether  ooiti      It  is  to  be  observed  that,  in  the  above  cases,  the  costs  and  the 
off^aff&!nsl  **'"  ^"^^  ^®'®  respecting  matters  in  the  same  suit.     Some  doubt  has, 
ooits  or  duty     however,  arisen  as  to  whether  the  Court  will  set  off  costs  of  one 
in  another        g^j^  against  the  costs  or  costs  and  duty  due  to  the  party  to  pay 
them,  from  the  person  who  is  to  receive  them  in  another. 

In  Courts  of  Law,  it  seems,  that  parties  are  allowed  to  deduct 
or  set  off  the  costs,  or  the  debt  and  costs  in  one  action,  against 
those  in  another,  and  that,  not  only  where  the  parties  are  the 
same,  but  also  where  they  are  in  some  measure  distinct,  as  where 
one  of  the  demands  for  costs  has  been  separate,  and  the  others 
joint  (r) ;  and  the  rule  has  also  been  applied  to  cases  in  which 
the  costs  required  to  be  set  off  have  been  incurred  in  a  suit  in 
Equity  (s).  But  this  rule,  though  it  proceeds  upon  equitable 
grounds  {t),  and  has  been  approved  of  by  Lord  Hardwicke  (ti), 
does  not  appear  ever  to  have  been  adopted  by  Courts  of  Equity. 

(p)  Beunes  on  Costs,  (ed.  1840),  attorney's  lien  for  costs  is  holden  to 

p.  137.  be  subject  to    the  equitable   claims 

(q)  Ubi  supra.  that  exist  between  the  parties  in  the 

(r)  Vide  Tidd.  9th  ed.  991.     This  cause,  ibid.  992;  and  vide  Taylor  v. 

practice  does  not  seem  to  haye  ob-  Popham,  15  Ves.  72. 

tained,  till  lately,  in  the  Court  of  (s)   Vide    Webber  v.  Nocolas,  4 

Queen's  Bench,  and  that  Court  will  Bing.  16 ;    vide  etiam,  Shergold  v. 

not,  in  general,  suffer  the  debt  and  Brewster,  Bunb.  29. 

costs  in   one  action,  to  be  set  off  (t)  HuIIock  on  Costs,  991. 

against  those  in  another,  until  the  at-  (it)  Gurish  v.  Donoyan,  2  Atk.  165; 

torney's  bill  is  6rst  discharged,  al-  Barnard.  428. 

though,  in  the  Common  Pleas,  the 
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The  case  of  Shergold  v.  Brewster  (x),  has,  however,  heen  re-  Set-off  of  Cogi 
(erred  to,  by  a  learned  writer  upon  the  subject  of  costs,  as  an  in- 
stance in  which  the  Court  of  Exchequer  acted  upon  the  principle 
it  invoWes  {y)  ;  but  it  is  to  be  recollected,  that  the  Court  of  Ex- 
chequer was  a  Court  of  Law,  as  well  as  of  Equity,  and  that  the 
application,  in  that  case,  might  hate  been  made  to  it  in  that  char* 
acter.  The  same  obsenration/ will  also  apply  to  Gifford  o.  Gif- 
ford  (z),  and  Smith  n.  Brocklesby  (a),  which  have  been  referred 
to  as  tacitly  conceding  that  as  the  solicitor's  lien  had  not  intervened, 
the  costs  at  Law  might  have  been  set  off  against  the  costs  in 
Equity ;  and  it  is  to  be  noticed,  that  in  a  case  cited  by  the  same 
learned  aothor  (b),  where  the  application  appears  to  have  been 
made,  expressly,  to  the  equitable  branch  of  its  jurisdiction,  the 
same  Court  refhsed  the  Jipplication  {e). 

But,  whatever  the  practice  of  the  Court  of  Exchequer,  in  cases 
of  this  description,  may  have  been,  there  can  be  no  doubt  that  it 
is  not  the  practice  of  the  Court  of  Chancery  to  allow  the  costs  or 
duty  due  from  a  party  in  a-  proceeding  in  another  Court,  to  be  set 
off  against  the  costs  due  to  that  party,  in  respect  of  proceedings  in 
Chancery  (e). 


Where  a  party  is  entitled  to  costs,  he  should  take  care  and  ap-  Application  fi 
ply  for  them  at  the  hearing,  or  at  any  rate  before  the  decree  has  ^  madeTt 
been  passed  ^—  as,  afler  a  decree  has  been  passed,  the  Court  will  hearing, 
not,  on  petition,  give  the  costs  of  the  suit  to  a  party,  although  he 
was  a  mere  trustee,  and  as  sncb  would  have  been  entitled  to 
them,   as   a  matter  of  course,   if  asked  for  at  the  hearing  («). 
Where,  bo^irever,  m  trustee  did  not  appear  at  the  hearing,  and 
cottsequeiitly  a  decree  nisi  was  made  against  him,  without  making 
any  provision  a»  to*  his  costs,  whereupon  he  set  the  cause  down 
again,  upon  payment  of  the  costs  of  the  day.  Lord  Kenyon  said, 
the  payment  of  the  costs  of  the  day,  made  the  trustee  *'  rectum  in 

rm"  and  as  he  would  most  unquestionably  have  been  entitled 


(z)  Ubiaapra.  (c)  Gabet  v.  Chater,  ib.   &  vide 

(3^  Beames  on  Costa  (ed.  1840),  p.    Appz.  No.  13. 

137.  (d)  Wright  v.  Modie,  1  S.  &  S. 

(z)  Forrest,  109.  266;  and  vide  Holworthy  v.  Mort- 

(«)  1  Ao9t.61.  lock,  1  Cox,  202;  2  Bro.  C.  C.  17 

{h)  Beames  on  Costs  (ed.  1840),    S.  C. 

IS).  (e)  Colman  v.  Sarell,  2  Cox,  206. 
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Of  Costs. 


Of  Trustees,  to  his  costs,  if  he  had  appeared  at  the  original  hearing,  so  he  now 
resenutives'^  Stood  in  the  same  situation,  and  was  therefore  entitled  to  receive 
&c.         them  (/). 


Section  III. 


Of  Costs  out  of  the  Fund. 


In  what  cases 
payment  of 
costs  will  be 
ordered  out  of 
the  fund, 


in  the  case  of 
trustees, 
a^ntsand 
receivers ', 
and  of 'person- 
al Tepresenta- 
tiyes, 


whether 
plaintiffs  or 
defendants ; 


In  the  last  section,  an  attempt  has  been  made  to  point  out  some 
of  the  principles  by  which  the  Court  is  governed  in  awarding  the 
costs  of  a  suit,  in  cases  in  which  the  subject  of  litigation,  not  be- 
ing a  fund  or  estate  under  the  administration  of  the  Court,  the 
costs  must  necessarily  be  taken  out  of  the  pocket  of  one  party,  to 
be  paid  into  that  of  another.  We  shall  now  proceed  to  the  con- 
sideration of  those  cases,  in  which  an  estate,  whether  real  or  per- 
sonal, being  the  subject  of  litigation,  the  Court  will  order  the  costs 
of  the  suit,  or  those  of  feme  of  the  parties  to  it,  to  be  defrayed  out 
of  the  fund  or  estate  (1). 

It  is  a  rule,  that  trustees,  agents,  and  receivers,  accounting 
fairly,  and  paying  their  money  into  Court,  are  entitled  to  their 
costs  out  of  the  estate,  as  a  matter  of  course  (A) ;  and  the  same 
rule  extends  to  personal  representatives  (t)  (2),  with  regard  to 
whom,  as  the  decisions  of  the  Court  show,  that  they  can  only  ob- 
tain complete  exoneration,  by  having  their  accounts  passed  in 
this  Court  (k),  the  Court  will  give  them  every  opportunity  of  ex- 
onerating themselves  by  passing  their  accounts  at  the  expense  of 
the  estate. 

This  rule  ih  not  confined  to  cases  in  which  they  are  brought  be- 
fore the  Court  as  defendants ;  it  is  a  general  principle,  that  a  trus- 
tee has  a  right  to  the  protection  of  the  Court,  in  the  execution  of 
his  trust ;  he  is  therefore  entitled  to  his  costs,  whether  he  comes 
before  the  Court  as  plaintiff  or  defendant,  unless  the  act  required 
to  be  done  leads  to  no  responsibility,  or  his  motive  is  obviously 
vexatious  (/)  (3).     And  a  trustee  fairly  instituting  a  suit  for  the 


(f )  Norris  v.  Norris,  1  Cox,  183. 

(A)  Attorney-gen.  v.  The  City  of 
London,  1  Ves.  J.  246;  3  Bro.  C. 
C.  171. 

(»)  Rashley  v.  Masters,  1  Yes.  J. 


105  ;  Samuel  v.  Jones,  2  Hare,  246. 

(k)  Vide  Knatchbull  v.  Fearnhead, 
3M.  &C.122. 

(I)  Curteis  v.  Candler,  Mad.  &, 
Geld.  123. 


(1)  See  Peck  v.  Stedman,  20  Pick.  312,  321. 

(2)  Decker  v.  Miller,  2  Paigre,  149;  Knox  v.  Picket,  4  Desaus.  199. 

(3)  Hosack  v.  Rogers,  9  Pa^^e,  461. 
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direction  of  the  Court,  with  regard  to  the  trust,  will  not  only  be  Of  Trustees. 
entitled  to  his  own  costs,  but  any  person  made  a  party  to  the  suit,  resenutives! 
for  his  protection,  will  also  be  ordered  his  costs  from  the  fund;  &c. 

thus,  where  a  bill  was  filed  by  trustees,  for  the  direction  of  the  ^*^^^^''*^-^ 
Court,  as  to  the  application  of  a  trust  fund,  in  the  course  of  which 
a  dispute  arose  between  the  two  defendants,  whether  one  of  them 
was  illegitimate,  and  the  Master  found  that  he  was  legitimate,  — 
the  other  was  allowed  his  costs  out  of  the  trust  fund  (m).  "  Where," 
says  Lord  Hardwicke  (n),  "  a  trustee  is  merely  a  trustee,  and 
there  is  any  act  to  be  done  by  him,  it  is  very  commendable  in  him 
to  be  cautious ;  and  the  Court  will  consider  him  entitled  to  its 
protection  and  direction  in  the  execution  of  his  trusts,  and  will 
not  only  ne^er  call  upon  him  to  pay  the  costs,  unless  he  refuses  to 
act  without  suit,  or  merely  from  caprice  or  obstinacy,  but  will 
gi?e  him  his  costs  out  of  the  trust  property,  although  it  appears,  in 
the  result,  that  he  might  safely  have  acted  without  suit."  The  same 
doctrine  has  been  held  in  a  recent  case  (o) ;  and  in  another 
case  (p).  Lord  Langdale,  M.  R.,  says:  I  cannot  conceive  that* 
any  thing  could  be  more  hard  than  that  executors  who  are  called 
in  to  administer  estates,  where  there  are  doubtful  questions  arising 
on  the  will,  and  who  can  be  exonerated  only  by  having  their  ac- 
'counts  passed  in  a  Court  of  Equity  (q),  should  be  deterred  from 
coming  to  this  Court,  by  being  visited  with  the  costs  of  the  pro- 
ceedings (1). 

Where,  however,  the  act  required  to  be  done  by  a  trustee,  leads  Refused  thei 
to  no  responsibility,  or  his  motive  is  obviously  vexatious,  he  will  costs  where 
not  be  allowed  his  costs :  thus,  where  trustees  under  a  will  re-  ^  „o  re«)ona 
fiised  to  pay  a  legacy  to  the  assignees  of  a  bankrupt,  merely  be-  bility,  and  m< 
cause  the  bankrupt  himself  had  set  up  a  claim  to  it.  Sir  J.  Leach,  Jl^^g  *  ^®^*" 
M.  R.,  refused  them  their  costs  of  the  suit,  because  the  case  was 
too  clear  to  admit  of  a  doubt ;  but,  as  they  might  have  acted  from 
mere  ignorance,  and  not  from  any  improper  motive,  the  Master  of 
the  Rolls,  although  he  deprived  them  of  their  own  costs,  would 
not  make  them  pay  the  costs  of  the  plaintiff  (r). 

Sn)   Hicks  v.  Wrench,  Mad.  &,  (p)  Low  v.  Carter,  1  Beavan,  427. 

d.  93.  Iq)  VideKnatchbollv.  Fearnhead, 

(n)  Henley  v.  Philips,  2  Atk.  48.  3  M.  &;  C.  122.       . 

(0)  Vide  Taylor  v.  Olanville,  3  (r)  Knight  v.  Martin,  1  R.  dt  M. 
Mad.  176.  70. 

(1)  Knox  r.  Picket,  4  Desaus.  199;  Morrell  v.  Dickey,  1  John.  Ch.  153; 
Moces  V.  Mnrgatroyd,  1  John.  Ch.  473 ;  Dunscomb  o.  Danscomb,  1  John. 
Ch.  SOS ;  Goodrich  v.  Pendleton,  3  John.  Ch.  520 ;  Warden  v.  Burts,  3 
M*Cord  Ch.  76  ;  Wright  v.  Wright,  2  M'Cord  Ch.  191 ;  Delafield  v.  Colden, 
1  Paige,  139 ;  Pritchard  v.  Hicks,  1  Paige,  270;  Hosack  v.  Rogers,  9  Paige, 
461 ;  Armstrong  v.  Zane,  12  Ohio,  287. 
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Of  Trustees,       g©^  where  a  trnstee,  from  caprice  or  obstinacy,  occasions  a  soh 

rei^ntativea    which  would  otherwise  be  unnecessary,  he  will  not  be  allowed  the 

&c.         costs  of  it,  whether  he  appear  in  such  suit  in  the  character  of  de- 

^•^^'^'JJ^  fendant  or  of  plaintiff;  thus,  where  a  person  having  in  his  hands 

act  from  a  sum  of  money  belonging  to  an  infant,  instituted  a  suit,  to  haTe 

caprice  or  ob-  ^j^^^  ^^^  secured  for  the  benefit  of  the  infant,  though  there  was  a 
stinAcy.  '  o  ^ 

trustee  of  a  settlement,  to  whom  it  ought  to  have  been  paid,  and 

who  was  willing  to  receive  it.  Lord  Gifford,  M.  R.,  refused  to  al- 
low him  his  costs  out  of  the  fund  (5)  (1). 

They  mart  Although  trustees,  or  other  persons  standing  in  that  character, 

not  unneces-  o  »  r  o  » 

■arily  barthen  are,  as  we  have  seen,  generally  held  entitled  to  their  costs  out  of 
fund  with        xhe  estate,  yet  they  will  not  be  permitted  unnecessarily  to  burthen 
'  the  fund,  by  costs  which  they  might  have  avoided ;  thus,  although 

therefore  two  or  more  trustees,  having  a  fiduciary  character,  may,  notwith- 

has' not  acted    Standing  they  employ  separate  solicitors,  and  put  in  separate  an- 
most  not  put    swers,  have  each  his  costs  (/),  yet  they  will  not   be  allowed  to 
m^a^full  an-      naake  use  of  this  privilege  in  an  oppressive  manner ;  and,  there- 
fore, where  a  trustee,  who  had  not  acted,  put  in  a  full  answer  to 
the  whole  bill,  an  order  was  made  at  the  hearing,  to  tax  him  the 
costs  of  such  answer  only  as  would   have  been  necessary  and* 
Where  ezecu-  proper  («).     So  where  an  executor  plaintiff,  made  his  co-execator 

tor  plaintiff,  ^  defijndant,  the  Lord  Chancellor,  for  some  time,  doubted  whether 
unnecessarily 

makes  co-exe-  he  ought  to  have  his  costs,  but  at  length  they  were  ordered  to  be 
J^tor  defen-      p^Jd  to  him  (x). 

Trustees  &c.  Trustees  and  personal  representatives  brought  into  Court,  will 
may  make  a  not  be  deprived  of  their  costs,  although  they  make  a  claim  for 
^^^^irUnefit**'  ^^^'^  ®^°  benefit  and  fail,  provided  they  do  so  "  by  way  of  sub- 
bat  mast  not  mission  (y)  (2)."  But  where  a  trustee  has  a  private  interest  of  his 
compel  c«^   Q^u^  separate  and  independent  from  the  trust,  and  obliges  the 

come  into 

Court,  merely       (')  ^Uis  v.  Ellis,  1  Russ.  368 ;  in  they  employ  the  same  solicitor,  yet 

for  their  own     general,  where  a  trustee,  through  his  put  in  separate  answers,  vide  ante,  p. 

benefit,               neglect  or  obstinacy,  occasions  the  d40,  and  i27th  Ordi-r  of  It:^. 

suit,  he  will  be  ordered  to  pay  the  (m)  Martin  v.  Persse,  1  Moll.  146. 

costs  of  it,  vide  post.  (z)  Blount  v.  fiurrow,3  Bro.  C.  C. 

(0  Vide  Reade  v.  Sparkes,  1  Moll.  90. 

10  ;  Aldridge  v.  Westbrook,  5  Beav.  (y)  Raahley  v.  Martin,  1  Ves.  J. 

212.    For  the  rule  as  to  costs,  where  205. 

(1)  Where  heirs,  executors,  or  administrators,  bring  groundless  or  vexa- 
tious suits,  they  will  be  ordered  to  pay  costs.  Getman  r.  Beardslej,2  John. 
Ch.  274. 

(2)  Thus  where  an  executor,  who  is  indebted  to  the  estate,  has  a  right  to 
ask  the  aid  and  protection  of  the  Court  in  paying  over  the  money  doe  br 
him,  he  will  be  entitled  to  his  costs  out  of  the  fund.  Decker  v.  Miller,  S 
Paige,  149.  So  if  the  executor,  who  was  a  creditor  of  the  estate,  had  a  right 
of  preference  oyer  other  creditors,  and  was  compelled  to  come  into  Chan 
oery  to  obtain  such  preference,  his  costs  will  be  paid  oat  of  the  fond.  lb. 
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cestui  qui  trust  to  come  into  this  Court,  merely  to  hear  the  point  Of  Trustees 
relating  to  his  own  private  interest,  determined  at  the  expense  of  ^l^nUUveM 
the  trust,  this  is  such  vexatious  behavior,  on  his  part,  that,  for  &c- 

example  sake,  he  will  be  decreed  to  pay  the  whole  costs  of  the  ^-^'^n^*^*-^ 
suit  (z)  (1).  Upon  this  ground,  whereon  a  bill  filed  for  a  residue, 
the  defendant,  the  executor,  by  his  answer  stated  declarations  of 
the  testatrix,  that  her  other  relatives  should  have  no  more  than 
their  express  legacies,  and  hoped  to  prove  that  the  surplus  was  in- 
tended for  himself  as  executor,  he  was  made  to  pay  the  costs  for 
thus  insisting  upon  the  surplus  (a). 

As  the  Court  will  not  allow  trustees  to  take  advantage  of  the or  at- 

rule  of  the  Court  in  their  favor,  to  obtain  a  determination  upon  ^^^     .  ^  ®* 
tbeir  own  rights,  so  it  will  not  tolerate  their  attempting  to  defeat  the  trusty  by  set- 
claims  of  their  cestui  qui  trust ,  by  setting  up  an  improper  de- **°fi^  "P  ,*^  "" 
fence ;   therefore,  where  the  trustees  of  an  estate,  bequeathed  to  fence, 
them  in  trust  for  a  charity,  insisted  that  the  plaintiffs,  under  a 

clause  in  the  will  of  the  founder,  (by  which  it  was  declared,  that ^.or  by 

if  the  heirs  at  law  should  dispute  the  will,  they  should  forfeit  cer-  J^opS^claim" 
tain  annuities  thereby  bequeathed  to  them,)  had  forfeited  their 
annuities  by  filing  the  bill,  and  praying  that  the  trust  for  the  chari- 
ty might  be  declared  a  resulting  trust,  or  in  the  alternative,  that 
they  might  have  the  arrears  of  their  annuity,  —  Lord  Talbot  order- 
ed them  to  pay  the  costs  out  of  their  own  pockets,  and  not  out  of 
the  trust  estate  (6). 

And  so,  if  a  trustee  sets  up  a  trust  different  to  what  it  actually or  statinj 

is,  the  Court  will  deprive  him  of  his  costs,  although  he   does  it  J^^^^hr 
not  to  benefit  himself,  but  another.     Thus,  where  the  defendant,  what  it  reallj 
who  was  the  trustee  of  her  daughter's  settlement,  upon  a  question  ^* 
between  the  husband  and  wife,  whether  the  wife,  who  was  separa- 
ted from  her  husband  and  lived  in  a  state  of  adultery,  was  entitled, 
under  the  settlement,  to  the   dividends  of  a  sum  of  stock  to  her 
separate  use,  insisted,  contrary  to  the  fact,  that  it  was  the  inten- 
tion of  the  parties,  that  a  provision   for  the  separate  use  of  the 
wife  should  be  introduced  into  the  settlement.    Lord  Thurlow 
thought  there  was  ground  to  deprive  her  of  her  costs  (c). 

Trustees  will,  also,  be  deprived  of  their  costs  if  they  claim  When  trustee 
more  than  they  are  entitled  to :  therefore,  where  the  trustees  of  a  i^J^a^^ejnre 

entitled  to. 
(z)  Henley  v.  PhiUps,  2  Atk.  48.      346 ;  2  Atk.  148,  S.  C. 
(a)  Bayly  v,  Powell,  Free,  in  Ch.        (e)  Ball  r.  Montgomery,  2  Ves.  J. 
92;  2  Vern.  961,  S.  C.  191. 

{h)  Lloyd  e.  Spillet,  3  P.  Wins. 

Q)  See  post,  1559,  note ;  Dupont  v  Johnson,  1  Bailey  Eq.  279 ;  Gardner 
f .  Gardner,  6  Paige,  455 ;  Honn  «.  Norton,  1  Hopk.  344. 
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Onff. 


Of  TiusteeMj 

Peraonal  Rep- 

re«eoUtive«, 


Where  claim 
is  honeftlj 
made,  though 
mistaken. 


where  he 

occasions  suit 
bj  neglect  or 
misconduct, 

or  refasftl 

to  act  after 
having  acted, 

or  commits  a 
fraud, 

althouffh 

it  is  directed 
that  he  shall 
be  reimbursed 
out  of  the  es- 
Ute, 

if  he  im- 
properly retain 
trust-money. 


charity  insisted,  by  their  answer,  that  there  was  800/.  doe  to  them 
from  the  charity,  bat  the  Master  reported  that  180/.  only  was  due 
to  them.  Lord  Cowper  refosed  them  their  costs,  thoagh  the  bal- 
ance was  in  their  favor,  *'  forasmuch  as  they  would  have  surcharg- 
ed the  charity  020/."  (c). 

It  may  be  noticed,  however,  that  a  disallowance  of  credit,  hon- 
estly claimed  by  an  executor,  thoagh  he  is  mistaken,  is  not 
enough  to  disentitle  him  to  costs :  therefore,  where  an  executor's 
account  was  surcharged  by  the  amount  of  a  credit  taken  for  the 
proportion  of  an  annuity,  payable  by  the  testator,  during  his  life, 
to  the  executor,  but  which  was  not  apportionable,  the  mistake  was 
not  considered  by  Sir  A.  Hart,  h,  C,  as  a  ground  to  deprive  the 
executor  of  his  costs  {d). 

If  a  person,  standing  in  the  situation  of  a  trustee,  by  his  neg- 
lect or  misconduct  occasions  the  suit,  he  will  be  deprived  of  his 
costs  out  of  the  estate  (e)  (1). 

So,  also,  if  a  trustee,  havmg  taken  upon  himself  the  trust,  after- 
wards refuses  to  act,  and  thereby  renders  a  sait  for  the  appoint- 
ment of  a  new  trustee  necessary,  he  will  be  refused  his  costs  {f). 

And  if  an  executor  commits  a  fraud,  he  will  not  be  allowed  his 
costs,  though  the  testator  has  directed  that  his  executors  shall  be 
reimbursed  any  expenses  they  may  incur  out  of  the  property  (g). 

In  like  manner  if  a  personal  representative  or  other  trustee 
improperly  retain  trust  monies  in  his  hands,  he  will  be  deprived  of 
the  costs  of  the  suit  (A).  In  order,  however,  to  disentitle  him  to 
costs,  he  must  be  guilty  of  some  impropriety  of  conduct,  the  mere 
circumstance  of  his  being  found  in  debt  to  the  estate  will  not  be 
sufficient,  even  though  he  may  be  ordered  to  pay  interest  on  the 
balance  (t). 


(e)  Attorney-general ».  The  Brew- 
er's Company,  f  P.  Wms.  376 ;  and 
see  Dawson  v.  Parrot,  3  Bro.  C.  C. 
236. 

(d)  Bennett  v.  Goina,  1  Moll.  529. 

(e)  O'Callaghan  v.  Cooper,  5  Yes. 
l2Dj  Thorby  v.  Yeate,  1  Y.  &  C. 
438. 

(f)  Howard  v.  Rhodes,  1  Keen, 
581. 

(^)  Hide  V.  Haywood,  2  Atk.  126. 
(A)  Dawson  v.  Parrot,  3  Bro.  C.  C. 

(t)  Parrot  v.  Treby,  Prec.  in  Ch. 
254.  It  appears,  from  some  cases,  to 
have  been  considered,  that  where  the 
Court  gives  interest-  against  execu- 
tors or  other  trustees  as  a  remedy  for 


a  breach  of  trust,  the  costs  follow  of 
course ;  vide  Seers  v.  Hind,  1  Yes.  J. 
294;  Roche  v.  Hart,  11  Yes.  62; 
Mosley  r.  Ward,  ibid.  583 ;  but,  in 
Ashburnham  «.  Thompson,  13  Yes. 
404,  Sir  W.  Grant,  M.  R.  in  giving 
costs  against  executors,  whom  he 
charged  with  interest,  went  into  the 
circumstances  as  a  ground  for  it,  ob- 
serving that  he  did  so,  seeing  the 
rule  laid  down  in  so  general  a  man- 
ner in  Seers  v.  Hind,  to  which  he 
was  not  quite  prepared  to  accede,  as 
there  might  be  cases  in  which  execu- 
tors must  pay  interest  which  would 
not  be  cases  for  costs;  vide  etiam, 
Bennett  v.  Atkins,  1  Y.  <&  Col.  250. 


(1)  Where  the  necessity  for  a  sale  arose  fix>m  an  administrator's  ill  con- 
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Id  Travere  v.  Townsend  (k),  Sir  A.  Hart,  L.  C,  said  he  had  Of  Trniteea 
often  heard  it  stated  as  a  principle,  by  some  of  the  greatest  Judges,  reaenutiv  J 
Chat  an  executor,  though  in  the  result  made  answerable  for  default,  ^Etc. 

bj  reason  of  loss  incurred  through  his  neglect,  or  charged  with  w^^^^^^JJJT 
interest  for  retaining  money  in  his  hands,  yet,  if  there  was  noth-  to  costs ; 
ing  beyond  such  negligence,  or  retention  of  money,  against  him, 
was  still  entitled  to  the  costs  of  the  suit. 

So  also,  although,  in  general,  a  trustee  committing  a  breach  of 
trust,  which  may  render  an  application  to  this  Court  necessary, 
will  be  deprived  of  his  costs,  yet,  where  the  breach  of  trust  con- 
sisted of  the  improper  application  of  a  small  part  of  the  trust 
fiindy  which  was  promptly  offered  to  be  restored,  and  the  suit  was 
for  other  purposes  of  the  trust,  there  being  no  imputation  against 
the  trustee,  he  was  held  not  to  be  disentitled  to  his  costs  {I). 

And  where  a  suit  was  instituted  against  an  executor  and  trustee, not  re- 

with  unnecessary  haste,  without  any  previous  application  for  the ^°?f *!  ^}^^^ 
account,  or  for  payment  of  the  balance,  Lord  Abinger,  C.  B.,  al-  with  unneces- 
though  a  small  balance  appeared  due  from  him,  allowed  him  to  re-  '^^  haste, 
tain  the  amount  of  his  costs  out  of  it  (m). 

In  most  of  the  cases  above  referred  to,  the  Court  has  content-  in  what  casei 

ed  itself  with  marking  its  disapprobation  of  the  conduct  of  the  trustee  will  b 
1  .         •  .1111-         ^  1.       1.    ordered  to  pa 

trustee  or  personal  representative,  by  withholdmg  from  him  his  eosu. 

ousts,  to  which  he  would  otherwise  have  been  entitled  out  of  fund  ; 

it  frequently,  however,  happens  that  the  Court  will  go  further,  and 

will  not  only  deprive  the  trustee  or  representative  of  his  costs,  but  Wherever  sni 

•II  1  !_•  %  /.    1^        .  /.  t  .  1     has  been  occa 

Will  compel  him  to  pay  the  costs  of  the  suit  out  of  bis  own  pock-  sioned  by  his 

et ;  and  it  may  be  stated,  as  a  general  rule,  that,  if  any  particular  m*«condact  ox 
r      •  J      .  I  J       r  .•  r  J   /    •  .  dereliction  of 

ustance  of  misconduct  or  a  general  dereliction  of  duty  m  a  trus-  doty. 

tee,  is  the  immediate  cause  of  a  suit  being  instituted,  the  trustee, 

OQ  the  charge  being  substantiated  against  him,  must  pay  the  costs 

of  the  proceedings  his  own   improper  behavior  has  occasioned 

(ii)(l).     Upon  this  principle,  where  an  executor,  directed  to  lay  Where  he  has 

unnecessarily 

(*>  1  Moll.  496;  videetiani,  Flan-        (»)  Lewin  on  Tnisteei,  p.  452.  ^®P^  large  bal 

tgan  V.  Nolan,  ib.  84.  ITiis  rule  applies  also  where  corpora-  f°*^^'  •"  "*■ 

(t)  Fitzgerald  e.  Pringle,  2  Moll,  tions  are  trustees  for  charities ;  vide  '^^'^"'* 

534.  Attorney-general  v.  Hobert,  Rep.  t. 

(m)  Bennett  v.  Atkins,  1  T.  &  C.  Finoh,  259;  Haberdashers'  Comp.  v. 

219,  £xch.  Rep.  Attorney-general,  2  Bro.  P.  C.  370. 

dact,  he  was  held  responsible  for  the  costs.  Blevins  v.  Sympson,  2  B.  Mon« 
roe,  463,  464. 

{h  Blevins  v.  Sympflmn,  2  B.  Monroe,  463, 464,  cited  next  note  above. 

Where  executors  litigate  their  own  private  interests,  they  will  be  ordered 
to  pay  costs.  Dupont  v.  Johnson,  1  Bailey  Eq.  279.  See  Gardner  v.  Gard- 
ner, 6  Paige,  455 ;  Hunn  v.  Norton,  1  Hopk.  344. 
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haye  made 
an  unfair  ap- 
praisement, 
or  kept  posses- 
sion of  the 
estate. 

although  mo- 
tive has  not 
been  corrupt. 


Where  they 
haye  acted 
from  caprice 
or  obstinacy. 

or  have 

occasioned  suit 
by  a  breach  of 
trust, 

by  paying 

over  estate, 
settled  to 
wife's  separate 
use,  to  hus- 
band, 


out  the  testator's  personalty  in  the  funds,  unnecessarily  kept  large 
balances  in  his  hands  and  resisted  the  payment  of  debts,  by  false 
pretences  of  outstanding  demands,  he  was  charged  with  the 
costs  (o).  And  where  an  executor  retained  a  balance  in  his  hands 
longer  than  was  necessary  to  answer  contingencies,  he  was  order- 
ed to  pay  interest  and  costs,  although  it  appeared  that  he  always 
kept  a  sum  ready  at  his  bankers  to  defray  the  amount  (p). 

And  where  an  executor  obtained  from  a  legatee  a  release  from 
a  legacy  for  which  no  consideration  was  given,  he  was  ordered  to 
pay  the  costs  of  the  suit  instituted  to  set  aside  such  release  (q). 

It  has  also  been  held,  that  if  executors  make  an  unfair  appraise- 
ment, and  otherwise  misbehave  themselves  in  their  trust,  they  will 
be  liable  to  costs  (r).  And  where  trustees  kept  possession  of  an 
estate  from  their  cestui  qui  trust,  whom  they  considered  a  lunatic, 
(but  who,  although  eccentric  when  he  was  drunk,  was  not  insane,) 
upon  a  bill  filed  by  the  supposed  lunatic,  they  were  ordered  to  pay 
the  costs  of  the  suit,  although  it  did  not  appear  that  they  had  acted 
from  any  corrupt  motive,  but  were  merely,  as  they  considered, 
protecting  the  property  for  the  benefit  of  those  in  remainder  (s). 
Indeed,  it  seems  that,  in  general,  although  his  motive  may  not 
have  been  corrupt,  if  a  trustee,  by  his  improper  conduct,  occasions 
a  suit,  the  Court  will  fix  him  with  the  costs  (t).  Thus  if  he  re- 
fuses to  act,  from  caprice  or  obstinacy,  *'  it  would  be  against  the 
interests  of  society  to  hold  that  he  should  not  be  fixed  with  the 
costs  occasioned  by  it "  (ti). 

So  also,  where  the  suit  has  been  occasioned  by  a  breach  of 
trust,  the  trustees  will  be  compelled  to  pay  the  costs ;  thus  where 
trustees,  with  the  privity  of  the  wife,  sold  out  stock  which  had 
been  settled  to  her  separate  use,  and  paid  the  proceeds  to  the  hus- 
band, taking  his  bond  of  indemnity,  and  the  husband  aflerwards 
died  insolvent,  whereupon  the  trustees  replaced  the  stock, —  upon 
a  bill  filed  by  the  widow  and  children  to  have  the  fund  secured, 
the  trustees  were  considered  as  having  caused  the  suit  by  their 
breach  of  trust,  and  were  ordered  to  pay  the  widow  the  amount 


(o)  Crackelt  v.  Bethane,  1  Jac.  &, 
W.  386;  vide  etiam,Mo8ley  r.Ward, 
11  Ves.  581 ;  Piety  v    Stace,  4  Ves. 


(s)  Brown  v.  How,  Barnard.  354. 
h)  Vide  Caffrey  v.  Darby,  6  Ves. 


620 ;  vide  n.  (»)i  page  1558, 

(»)  Franklm  v.  Fri 
433. 


(q)  Horsley  v.  Chaloner,  2  Ves.  83 
(r)  Sheppard  v.  Smith,  2  Bro.  P 
C.  372. 


(tt)   Vide  Taylor  v.  Glanville,  3 
^rith,  3  Bro.  C.  C.    Mad.  178 ;  vide  etiam,  Jones  v.  Lew- 
is, 1  Coz,  199 ;  ante,  p.  1549 ;  Earl 
of  Scarborough  v.  Parker,  1  Ves.  J. 
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of  the  dividends  from  the  husband's  death,  with  the  costs  of  the  ^  Trusteei 
.^  /  V  Personal  R«i 

•0**  (^)-  resentaUve.; 

In  like  manner  where  a  trustee,  mistaking  his  power,  sold  stock  &^- 

without  authority,  and,  with  the  produce,  purchased  land,  without  ^^^^Tb^^'^^n^ 
having  the  power  to  do  so,  he  w|is  ordered  to  replace  the  stock  and  out  stock  witl 
to  pay  the  costs  (y).  ^«*  authority. 

And  where  the  trustee  of  a  legacy,  which  had  been  invested  in 
stock,  authorized  another  person,  who  was  supposed  to  be  entitled 
to  the  management  of  it,  to  sell  it  out  and  receive  the  produce,  it 
was  held  that  the  trustee  was  answerable  for  the  stock,  and  he  was 
ordered  to  pay  the  costs,  although  the  legatee,  not  knowing  that 
the  legacy  had  ever  been  invested  or  sold  out,  had  dealt  with  the 
party  who  sdd  it  out  as  the  person  accountable  for  the  money  (z). 

It  seems,  that,  in  order  to  constitute  such  misconduct  as  will  in-  Trustees  lia- 
duce  the  Court  to  visit  trustees  with  costs,  it  is  not  necessary  that  ^fthou^  wtoi 
there  should  have  been  misfeasance  on  the  part  of  the  trustee ;  sim-  miBfeasance, 
pie  nonfeasance^  where  it  has  been  productive  of  mischief  to  the  ^i^b^ 
trust  estate,  will  be  sufficient ;  thus,  where  the  trustees  of  a  char-  negligence. 
ity,  although  they  were  not  guilty  of  any  corruption,  had  been  ex- 
tremely negligent  in  their  trust,  Lord  Chancellor  King  held,  that 

they  ought  to  be  punished  with  some  of  the  costs  (a)  (1).     So, where 

also,  where  an  executor  omitted  to  bring  an  action  to  recover  JJ^J  ^*^®  J^ 
a  bond  debt,  he  was  ordered  to  pay  the  costs  of  taking  the  ac-  to  recover  a 
counts  (h).  ^«^*- 

And  where  two  executors  had  kept  money  of  their  testator  in or  have 

their  hands  longer  than  the  contingencies  of  the  affairs  required,  yenrco-exe*-' 
and  were  consequently  ordered  to  pay  the  amount  with  interest,  cutor  to  retair 
but  one  was  insolvent,  the  Court  ordered  each  of  them  to  be  lia-  ™®"*y- 
hie  to  whole  costs  (c). 

In  a  recent  case,  where,  in  consequence  of  disputes  between or  by  dii 

trustees,  as  to  who  should  receive  the  rents  of  the  trust  estate,  the  ^emlwWe"*^ 
rents  were  sufiered  to  get  into  arrear,  and  the  cestui  que  trust  was  have  rendere 
obliged  to  file  a  bill  for  a  receiver,  &c.,  the  Master  of  the  Rolls  ■^'*  necessary 
ordered  that  the  costs  of  the  suit  should  be  paid  by  the  trustees. 

te)  Whistler  v.  Newman,  4  Ves.  The  AUy.-Gen.,  2  Bro.  P.  C.  370 ; 

129.  Atty.-gen.  v.  Hobert,  Rep.  t.  Finch, 

r^Earl  Powletr.  Herbert,  IVes.  259. 

J-  »^.  (h)  Lowflon  V.  Copeland,  2  Bro.  C. 

(z)  Adams  v.  CHflon,!  Ross.  297.  C.  156,  ed.  Belt. 

(«}  East  V.  Ryal,  2  P.  Wms.  284;  (c)  LitUehales  v.  Gascoyne,  3  Bro. 

vide  etiam,  Haberdashers'  Gomp.  v,  G.  G.  73. 


«f? 


1)  Gray  v.  Thompson,  1  John.  Gh.  82;  Tieman  v.  Wilson,  6  John.  Gh. 
I;  Knox  v.  Pickett,  4  Desaos.  199.    See  Black  v.  Blakeley,  2  M'Gord 
Ch.  9 ;  Sorrel  v.  Proctor,  4  Hen.  &,  Monf.  431. 
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It  was,  howeTer,  contended,  on  behalf  of  some  of  the  trustees, 
that  they  were  not  to  blame,  and  that  the  fault  lay  with  the  others; 
and  upon  that,  the  Master  of  the  Rolls  offered  to  direct  an  inqui- 
ry, if  it  should  be  asked  for,  as  to  the  circumstances  by  which  the 
plaintiff  had  been  prevented  from  receiving  her  rents,  in  order 
that  the  Court  might  adjudicate  between  the  defendants  in  respect 
of  the  costs ;  but  the  inquiry  was  declined. 

In  many  cases,  also,  if  there  is  misconduct  on  the  part  of  a 
trustee  or  personal  representative  in  the  course  of  the  cause,  the 
Court  will  compel  him  to  pay  the  costs  of  the  suit  out  of  his  own 
pocket.  Thus  a  trustee  will  be  fixed  with  costs  if  he  wilfully  mis- 
state the  accounts  {d),  or  if,  by  chicanery  in  his  answer,  he  keeps 
the  cestui  qui  trust  from  a  true  knowledge  of  the  accounts,  or  even 
if  he  has  kept  the  accounts  in  a  very  confused  manner  (e).  An 
executor,  also,  will  be  liable  to  costs,  if  he  deny  assets  and  the 
contrary  be  proved  against  him  {f);  though,  where  he  was  the 
executor  of  an  executor,  and  the  estates  of  the  two  testators  had 
been  so  blended  as  to  create  confusion,  he  was  excused  his  costs 
though  it  appeared  he  had  assets  sufficient  to  pay  the  plaintiff's 
debt  (g).  And  wherever  the  answer  of  an  executor  or  other  trus- 
tee is  falsified  by  proof,  and  he  appears  to  have  acted  from  fraudu- 
lent motives,  he  will  be  made  to  pay  the  costs  (A).  So,  if  a  cor- 
poration, being  trustees  for  a  charity,  suppress  or  conceal  evidence 
relating  to  the  charity,  they  will  be  held  liable  to  the  costs* of  the 
suit  (t).  And  if  a  trustee,  by  his  answer,  set  up  objections  to  the 
performance  of  his  trust,  which  he  does  not  substantiate,  he  will 
be  made  to  pay  the  costs  (k). 

It  is  to  be  remarked,  that,  although  a  personal  representative, 
or  other  trustee,  who  misconducts  himself  in  his  trust,  will  be  lia- 
ble to  pay  the  costs  of  the  suit,  the  rule  will  be  qualified  where, 
though  the  conduct  has  been  irregular,  no  loss  has  been  incurred 
to  the  estate,  and  his  motive  has  not  been  corrupt ;  thus  where  a 
trustee  had  been  guilty  of  a  breach  of  trust  by  calling  in  the  trust 
fund,  and  mixing  it  with  his  own  money,  yet,  as  no  loss  was  incur- 
red, and  the  trustee  was  free  from  all  imputation  of  fraud,  having 
always  been  ready  to  pay  the  money,  Sir  Anthony  Hart,  L.  C, 


(d)  Sheppard  v.  Smith,  2  Bro.  P. 
C.  372 ;  and  vide  Flanagan  v.  Nolan, 
1  MoU.  86. 

(e)  Avery  v.  Osborn,  Barnard.  349; 
Norbury  v.  Calbeck,  2  Moll.  461. 

(/)  Sandys  9.  Watson,  2  Atk.80. 


(g)  Ibid. 
Cf.  176; 


(k)  Vaughan  v.  Mnrsdon,  Coller's 
P.  C.  175 ;   vide  etiam,  Mallabar  v. 


Mallabar,  Ca.  t.  Talbot,  79. 

(»}  Borough  of  Hertford  v.  The 
Poor  of  Hertford,  2  Bro.  P.  C.  377; 
Atty  ..gen.  v.  East  Retford,  2  M.  dl:  K. 
35. 

(k)  Willis  V.  Hiscox,  4  M.  &  C. 
198;  sed  vide  Low  v.  Carter,  1  Beav. 
426. 
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confirmed  a  decree  by  which  the  trustee  was  allowed  to  have  his   Of  Trusteea 

costs  out  of  the  fund  (/).     The  case  will,  however,  be  different,    ^wiuatives 

if  any  loss  has  been  occasioned  to  the  estate.  &c. 

It  has  also  been  held,  that  a  slight  instance  of  misconduct,  in  ^'■^!*^'''^!!^^ 

'  ®  .  1     ,  'or  where  thei 

one  particular  point,  will  not  nx  a  trustee  with  the  costs ;  thus  has  been  onlj 

where,  by  an  order,  made  by  consent  several  years  before,  a  trus-  *  "hght  in- 
tee  had  been  ordered  to  pay  200/.  into  Court,  but  had  not  done  it,  conduct. 
and,  as  an  excuse  for  his  disobedience,  alleged  that  the  plaintiffs 
did  not  serve  him  with  the  order,  or  take  any  step  to  have  it  exe- 
cuted, and  that  he  understood  they  were  dissatisfied  with  it,  and 
intended  to  try  to  have  it  varied :  the  Court  charged  him  with  in- 
terest on  the  200/.  "  for  the  sake  of  the  precedent ;  because,  when 
an  order  is  made  by  consent  for  a  sum  of  money  to  be  paid  into 
Court,  no  man  can  dispense  with  it — either  upon  the  tacit  acqui- 
escence of  the  other  side  or  upon  an  idea  of  his  own,"  but,  be- 
cause this  was  misconduct  in  a  single  article  of  small  value,  and 
the  Court  had  fixed  a  mark  of  sufficient  reprobation  upon  that 
single  article,  it  was  of  opinion  that  this  was  not  a  case  to  deprive 
the  defendant  of  his  costs,  and  that  he  was  within  the  common 
case  of  a  trustee  who  is  entitled  to  his  costs,  to  be  retained  out  of 
the  money  in  his  hands  (m). 

In  Hall  V.  Hallet  (n),  Lord  Thurlow  said  that  the  rule,  that  ex-  Exempt  from 
ecutors  are  to  be  exempt  from  paying  costs,  holds  "  even  in  cases  ^'^'ifTu'* 
where  great  delays  and  difficulties  have  been  occasioned  by  the  ex-  have  created 
ecutor,  for  the  Court  wUI  overlook  these  circumstances  if  it  can."  ^®^^",*"^ 

And  it  is  to  be  observed,  that,  although  an  executor  or  other  trust-  ^        ,     '  , 

1.        ,^  ?     ,  .  i.  1  .  Ormadeonlv 

ee  who  grossly  misconducts  himself  in  the  execution  of  his  trust,  liable  to  costs 

will  be  made  to  pay  the  costs  occasioned  by  his  misconduct,  it  does  of  P*rt  of  the 

smt. 
not  therefore  follow  that  he  must,  in  all  cases,  pay  the  costs  of  the 

whole  suit  *'  If  a  suit  would  have  been  proper  and  the  executor 
or  trustee  a  necessary  party,  though  he  had  not  misconducted  him- 
self^ he  will  not  be  compelled  to  pay  all  the  costs  of  such  suit, 
though  in  the  course  of  the  suit  it  should  appear  that  he  has  mis- 
conducted himself"     Thus,  where  a  suit  was  necessary  to  deter- if  suit 

mine  what  construction  was  to  be  given  to  a  will,  —  whether  the  J^  necessary 
residue  was  to  be  divided  between  nine  or  between  six  claimants,  pogea 
and,  in  the  course  of  the  suit,  it  appeared  that  the  executors  had 
improperly  permitted  rents  to  be  in  arrear,  and  retained  balances 
ID  their  hands,  as  to  which  inquiries  were  directed,  and  they  were 

ri)  Vide  Caffirey  e.  Darby,  6  Ves.  gle,  2  Moll.  534. 

48d.  (n)  1   Coz,  134, 141 ;  vide  etiam, 

(m)  Sammes  «.  Rickman,  2  Ves.  Bennett  v.  Attkins,  1  T.  &C.  247. 
1.96;  vide  etiam,  Fitzgerald  v.  Prin- 


i5M 


Costs. 


or  Court 

will  make  no 
order  as  to 
costs. 


Of  Trustees,  charged  with  interest,  the  Master  of  the  Rolls  gave  the  executors 

rescnutives     *^^  ^^^^^  ^^  ^^®  ®"^^  ^"'  ^^  ^^®  ^**"^»  except  only  the  costs  of  the 
&c.  inquiries  as  to  the  arrears  of  rent  and  balances,  which,  being  sole- 

ly occasioned  by  their  breach  of  trust,  he  directed  to  fall  upon 
them  (o).  So  where  trustees  for  sale  purchased  the  trust  estate  at 
an  undervalue,  though  without  fraud  and  by  auction,  relief,  as  to  a 
resale,  was  given  against  them  with  costs,  but  as  to  other  parts  of 
the  case,  t.  e.,  as  to  accounts  which  must  have  been  taken,  thej 
were  allowed  their  costs,  as  they  would  have  been  entitled  to  them 
in  the  ordinary  way  (  p). 

In  such  cases  the  Court,  frequently,  instead  of  giving  any  direc- 
tion with  regard  to  costs,  will  content  itself  with  making  no  order 
upon  the  subject,  thereby  leaving  it  to  each  party  to  pay  his  own 
costs  {q)y  thus  where  a  trustee,  instead  of  accumulating  a  fund,  as 
directed  by  the  will,  had  improperly  kept  the  balance  in  his  hands, 
yet,  as  the  costs  of  the  suit  had  in  a  great  measure  been  occasioned 
by  inquiring  what  rule  the  Court  ought  to  adopt  with  respect  to 
the  computation  of  interest,  it  was  thought  hard,  under  the  circum- 
stances, to  fix  the  executor  with  costs,  even  relatively  to  the  breach 
of  trust,  and,  therefore,  the  Court  gave  no  costs  (r). 
Trustees  not  ^^  ^  ^"^^  ^^^  ^^^'^  occasioned  by  the  mistake  or  some  slight  neg- 
liable  to  costs    lect  of  the  trustee,  the  Court  will  content  itself  with  not  ffiving 

where  anit  o  o 

occasioned  by  ^*™  ^^^^  (^) »  ^"^»  ^^-  some  cases,  where  the  conduct  of  trustees 

mistake.  has  not  been  wilful  or  perverse,  the  Court  has  permitted  them  to 

have  them,  although  there  has  been  loss  to  the  estate  {t)  ;  thus, 

where  trustees,  who  were  directed  to  sell  an  estate  as  soon  as  con- 

v^nient]y  might  be  afler  their  testator's  death,  refused,  by  the  de- 

or  where  con-  ^^^^  ^^  ®°®  ^^  ^^®  parties  interested,  6,000/.  for  the  estate  and  af- 

duct  not  wilful  terwards  sold  it  for  3,600/.,  the  Court,  although  it  charged  them 

nor  perverse,     ^j^j^  ^j^^  j^^^^  ^^^^  ^jj^^^^  ^^^^j^.  ^^^g^g^  gg  ^jjgj,.  conduct  had  not  been 

wilful  nor  perverse  (ii). 


Trustees  not 
entitled  to 
costs  as  be- 
tween them- 
selves and 
strangers, 


When  it  is  said  that  personal  representatives  and  others  bearing 
the  character  of  trustees,  are  entitled  to  their  costs  out  of  the  fund 
or  estate  which  is  the  subject  of  the  suit,  the  rule  must  be  under- 
stood as  applying  strictly  between  themselves  and  their  cestui  qui 
trusts ;  in  suits  between  them  and  those  who  are  strangers  to  the 


(o)  Tebbs  v.  Carpenter,  1  Mad. 
296. 

(p)  Sanderson  v.  Walker,  13  Ves. 
601 ;  vide  etiam,  Pooock  v.  Redding- 
ton,  5  Ves.  800. 

(o)  Newton  v.  Bennet,  1   Bro.  C. 


(r)  Raphael  v.  Boehm,  13  Ves.  592. 
h)  O'Callaghan  v.  Cooper,  5  Ves. 
117. 
(t)  Taylor  v.  Tabrum,6  Sim.  281; 
id  vide  Flanagan  v.  Nolan,  1  Moll. 


am 

84. 


(«)  Travers  v.  Townsend,  ib.  496. 


Costs  out  of  the  JFhauL  \Si 

trust,  the  ordinary  rale  that  victus  victori  in  expensis  candemnatus   Of  Tmiteei 
est  prerails  (x),  though  if  a  trustee  or  personal  representative  in- 
stitutes or  defends  a  suit  in  respect  of  his  trust  estate,  he  may  re- 
imburse himself,  out  of  that  estate,  any  sums  he  may  have  expend- 
ed properly  in  such  suit. 

Thus,  where  a  trustee  for  sale,  filed  a  bill  for  a  specific  perform  e.  ^,,  trait«ei 
ance,  which  was  dismissed,  it  was  dismissed  with  costs,  the  defend-  ^?^^  ^^u 
ant  being  considered  as  having  nothing  to  do  with  the  character  in 
which  the  plaintiff  sued  {y). 

Costs  also  are  given  against  assignees  personally,  and  not  qua or  nangi 

assignees;  they  are  to  pay  them,  and  then  may  be  allowed  to  draw  **■* 
them  out  of  the  estate ;  but  the  opposite  party  is  not  to  be  exposed 
to  the  hazard,  whether  the  estate  is  capable  of  bearing  the  costs  or 
not ;  if  it  be  not,  it  is  the  misfortune  of  the  assignees  (z). 

So  also,  an  executor  plaintiff  cannot  be  distinguished,  with  re- 
spect to  costs,  firom  the  party  whom  he  represents  (a) :  and  if  he 
revive  a  suit  in  which  his  testator  was  a  party,  he  will  incur  his 
testator's  Viability  to  costs.     Thus,  where  an  executor,  after  a  bill  Execaton, 
by  his  testator  had  been  dismissed  with  costs,  revived  the  suit,  al-  ^^^  liable  tc 
leging  that  he  intended  to  appeal,  he  was  ordered  to  pay  the  costs  ^^),  stranfen 
of  the  whole  suit  (6). 

Upon  the  same  principle,  it  is  the  practice  of  the  Court,  when in  suits 

a  bill  is  filed  against  an  executor  or  administrator,  by  a  creditor  ^^  creditors  o 

deceased,  no 
of  the  deceased,  and  the  creditor  succeeds  in  establishing  his  de-  order  made  ai 

mand,  to  direct  the  payment  of  the  amount  due  to  the  creditor,  ^  executor's 

together  with  his  costs,  out  of  the  assets  (c)  ;  but  it  makes  no         * 

(x)  Ante,  p.  1521.  (c)  Courts  of  Law,  in  giving  judg- 

(y)  i^wanls  v.  Harvey,  Cooper,  ment  in  iaVor  of  a  creditor,  direct  the 

40.  costs  to  be  paid  by  the  executor,  tU 

(x)  Poole  V.  Franks,  1  Moll.  78.  bonis  testataris^  and  if  there  be  none, 

Where  assignees  are  made  parties  to  de  bonis  propriis ;  in  Eqaity,  how- 

%  snit,  it  is  not  nsnal,  nor  necessarvi  ever,  the  rale  is  different,  for  if  the 

to  direct  their  costs  out  of  tlie  bank-  assets  be  not  sufficient  to  pav  both 

rupt's  estate ;  for  they  may  charge  debt  and  costs,  the  executor  will  not 

them  in  their  accounts,  unless  there  be  decreed  to  pay  costs  (Uvedale  v. 

are  any  special  reasons  to  the  contra-  Uvedale,  3  Atk.  119 ;   Twistleton  v. 

Tj ;  for  this  would  be  to  charge  an  es-  Thelwel,  Hardr.  165) ;  unless  he  has 

tate   which  is  not  adversely  repre-  misconducted  himself,  by  having  sat- 

sented  before  the  Court.    In  bank-  isfied  simple  contracts  in  preference 

ruptcj,  costs  are  given  out  of  the  to  debts  upon  specialtv,  vide  Jefferies 

estate,  because  there  the  Court  has  v.  Harrison,  1  Atk.  46d.    It  may  be 

jurisdiction  over  it.    Ryan  «.  Ander-  suggested  here,  that,  as  an  admission 

son,  V.  C  May,  1819;  2  Mad.  Prin.  of  assets  by  a  representative  is  consid- 

&  Prac.  (ed.  It^^,  p.  ^-8.  And  see  ered  to  be  an  admission  of  assets  suf- 

ante,  p.  811,  as  to  costs  of  assignees  ficient  to  pay  costs  as  well  as  the  prin- 

in  foreclosure  suits.  cipal  demand  (Philanthropic  Societv 

(s)  Westlej  r.  Williamson,  2  Moll.  v.  Hobson,  2  M.  dt  K.  357),  such  ad- 

458.  mission  should  not  be  made,  unless 

Hortock    V.  Priestley,  8  Sim.  the  party  is  satisfied  that  the  assets 

;  Ljon  9.  M'Kenna,  2  Moll.  460.  will  cover  debt  and  costs. 
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Of  Trustees, 

Personal  Rep- 

resentatiyes. 


though  it  ap- 
pears that 
estate  is  ex- 
hausted. 


Nor  will  he  be 
entitled  to 
costs  out  of 
real  estate. 


Not  allowed 
costs  out  of 
real  estate,  al- 
though there  is 
no  personal  es- 
Ute. 


If  executor 
who  has  not 
proved  is  made 
party,  his 
costs  must  be 
paid  bj  plain- 
tiff. 


order  with  regard  to  the  payment  of  the  costs  of  the  personal  re- 
presentative. In  omitting  this,  the  Court  proceeds  upon  the  sup- 
position that  the  representative  may  reimburse  himself  any  charges 
or  expenses  he  may  have  been  at,  in  the  account  of  the  testator's 
or  intestate's  estate,  which  is  always  kept  by  executors  or  ad- 
ministrators ;  so  that  if  there  be  no  further  fund  out  of  which  he 
may  reimburse  himself,  the  costs  will  of  course  come  out  of  his 
own  pocket  {d) ;  and  even  if  it  should  appear,  from  the  Master's 
report  in  the  cause,  that  the  assets  are  already  exhausted,  and  that 
there  is  no  fund  out  of  which  the  personal  representative  may  re- 
imburse himself,  still  the  Court  will  not  give  any  directions  with 
regard  to  his  costs,  "  for  there  may  be  more  assets  than  appear  by 
the  Master's  report,  for  the  plaintiffs  might  content  themselves  to 
prove  sufficient  to  answer  their  demands  (e)  ;"  besides  which,  it 
is  stated  to  be  a  settled  rule,  "  that  the  executors  of  an  insolvent 
shall  not  have  their  costs,  as  they  need  not  have  administered 
(/)."  And  it  is  to  be  observed,  that  even  though  a  specialty 
creditor  should  sweep  away  the  whole  personal  estate,  this  Court 
will  not  let  the  executor  reimburse  himself  his  costs  out  of  the 
real  estate  of  the  debtor  {g). 

So,  where  a  bill  was  filed  for  the  purpose  of  raising  legacies 
charged  on  real  estate,  there  being  no  personal  estate,  it  was  held, 
that  the  executor  taking  out  probate  in  such  a  case,  could  get 
no  costs  (A)  ;  the  rule  is  the  same  in  the  case  of  the  executor  of 
an  insolvent  mortgagor  (t).  The  case  is,  however,  said  to  be 
different  with  respect  to  an  administrator  ad  litem,  who  will  be 
entitled  to  his  costs  out  of  the  fund  (A:),  or  if  that  is  deficient,  from 
the  plaintiff. 

If  an  executor,  who  has  neither  pi^>ved  nor  acted,  although  he 
has  not  renounced,  is  made  a  party  to  a  suit,  for  the  purpose  of 
raising  charges  by  the  sale  of  real  estate,  the  personal  estate  being 
insufficient,  the  costs  of  such  executor  cannot  be  paid  out  of  the 
fund,  but  must  be  borne  by  the  plaintiff,  as  he  was  not  a  neces- 
sary party  (/). 


(d)  Humphrys  v.  Moore,  2  Atk. 
108. 

(e)  Vide  Davy  v.  Seys,  Mos.  204. 
(/ )  Per  Lord  Redesdale,  in  Adair 

9.  Shaw,  1  Sch.  <&  Lef.  280. 

{g)  Uvedale  v.  U vcdale,  3  Atk.  117. 
In  this  respect,  there  is  a  material 
difference  between  an  heir  at  law  and 
personal  representatives,  because 
they  may  renounce, "  but  it  is  the 
law  which  casts  the  descent  upon  the 
heir ;  '*  the  heir,  therefore,  will  be  en- 


titled to  his  costs  out  of  the  fund 
raised  by  sale  of  the  estate,  although 
such  fund  may  not  be  sufficient  to 
discharge  the  whole  of  the  claims  up- 
on it.  Humphreys  v.  Morse,  2  Atk. 
408. 

(k)  Nash  V.  Dillon,  1  Moll.  236. 

(t)  Nicholson  v.  Falkiner,  ibid.  555. 

(k)  Ibid. 

(l)  Nicholson  v,  Falkiner,  ubi  su- 
pra. 


ddsts  ami  of  the  Fund.  15C 

as  been  laid  down  above  (m),  that  in  suits  by 
>ersonal  representative,  the  Court  makes  no  ^ 
order  with  regard  to  the  payment  of  the  representative's  costs, 


The  rule,  which  has  been  laid  down  above  (m),  that  in  suits  by  I<^  Suite  fort] 
,.  .  ,  .  ,     ^  1  Adminuitra 

a  creditor  agamst  a  personal  representative,  the  Court  makes  no  ^^  ^  ^^^| 


proceeds,  as  has  been  stated,  upon  the  principle,  that  the  personal  ^r'^e'admii 

representative  may  reimburse  himself  those  costs  out  of  the  per*  iitration  of  a 

soDal  estate,  and  applies  only  to  suits  by  individual  creditors  for  ^^' 

their  own  demands.    Where  the  suit  is  instituted  either  by  cred-  Cogu  of  per- 

itors  or  by  legatees,  for  a  general  administration  of  assets,  so  that  "on^  f^pre- 

the  whole  estate  of  the  deceased  must  necessarily  come  under  the  gtitute  prinuu 

direction  of  the  Court,  the  practice  is  different,  and  the  costs  of  charge. 

the  personal  representatives  are  always  provided  for ;  and  even 

where  there  is  a  deficiency  of  assets,  to  pay  the  whole  of  the 

testator's  debts,  they  constitute  the  first  charge  upon  the  fund 

arising  firom  the  personal  estate  (n).     The  right  of  the  personal 

rq>resentativc  to  his  costs,  in  such  cases,  may  1>e  defeated  by  his 

collusion,  or  by  some  of  those  circumstances  which  have  been 

already  pointed  out,  as  disentitling  a  trustee  from  his  right  to  the 

costs  out  of  the  fund  :  but  where  there  are  no  circumstances  of 

that  nature,  the  costs  of  the  personal  representative  constitute  the 

primary  charge  (1). 

It  may  be  noticed,  in  this  place,  that  it  appears  to  have  been  The  plaintiff 

considered,  formerly,  that  a  creditor  filinir  a  bill  was  not  entitled  to  '°  *  creditor' 
11^.  Vi*.-iit^  1  .   ■'"t  enUtled 

have  his  costs  out  of  the  fund,  unless  there  was  enough  to  pay  pri-  ^if  coi ts ; 

or  demands  upon  the  estate ;  but  now  the  practice  is,  when  a  suit 

has  been  fairly  instituted  for  the  administration  of  assets,  that  the 

first  payment,  after  the  payment  of  the  costs  of  the  executor  who 

has  not  disentitled  himself  to  costs,  should  be  the  costs  incurred 

by  the  pliuntiff  in  the  suit  (p).    This  is  stated,  by  Sir  Anthony 

Hart,  L.  C.  {q),  to  have  been  the  rule  of  the  Court  of  Chancery 

in  England  for  at  least  thirty  years ;  but  it  appears  to  have  been 

shaken  bj  the  determination  of  Sir  J.  Leach,  M.  R.,  in  Young  v. 

Everest  (r),  and  Rowlands  v.  Tucker  (5),  who  held,  that  where  a  Even  thoug] 

simple  contract  creditor  filed  a  bill,  and  it  appeared  that  there  was  Jr^Tcredtuw 

(•)  Ante,  p.  1560.  (q)  Ibid.  ^Jhanl^d  hi 

(«)  Bennett  v.  Going,  1  MoH.  589 ;  (r)  1  R.  &  M.  426.  !™^^f!    ^ 

Yoong  V.  Everett,  1  R.  &  M.  426.  (#)  Ibid.  635.  dSti   ^ 
(p)  Bennett  v.  Going,  abi  supra. 

1)  Although  a  plaintiff  is  entitled  to  file  hit  bill  for  an  account  and  dia- 
bation,  vet  where  all  the  charffei  of  fraud,  collusion,  and  misconduct  on 
the  part  of  the  defendants,  which  formed  the  main  ground  of  the  suit,  were 
proved  to  be  false,  oi^ust  and  vexatious,  the  bill  was  dismissed  with  costs, 
as  to  the  defendants  not  liable  to  account,  and  the  defendant  who  was  ac- 
countable  as  trustee,  was  allowed  all  his  taxable  costs,  extra  charges  and  ex- 
penses, out  of  the  fund  before  distzibution.  Blinuse  «.  Cox,  5  John.  Ch. 
441. 
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In  Suits  for  the 

Administra- 
tion of  Assets. 


secusy 

where  puisne 
creditor  files  a 
bill,  knowing 
that  the  estate 
is  insufficient. 


Where  credi- 
tor file  a  bill 
knowing  the 
estate  to  be 
insolvent. 


a  specialty  creditor,  whose  demand  would  exhaust  the  whole  of  the 
assets,  the  executor  might  have  his  costs  out  of  the  assets,  hot  not 
the  plaintiff  (^).  In  a  more  recent  case,  however,  Sir  C.  Pepys, 
M.  R.,  disapproved  of  this  departure  from  the  ancient  rule,  and 
said,  ''  It  was  contrary  to  reason,  and  the  uniform  practice  of  this 
Court,  that  specialty  creditors,  who  came  in  to  take  the  benefit  of 
a  suit  instituted  by  a  simple  contract  creditor,  should  throw  the 
burthen  of  the  costs  of  the  suit  upon  the  simple  contract  creditor, 
where  the  assets  proved  insufficient  for  the  full  satisfaction  of  their 
claims,  and  accordingly  directed  the  plaintiffs  to  be  paid  their  costs 
out  of  the  fund"  (1).  In  a  subsequent  case  (ti),  his  honor  ad- 
hered to  the  rule  he  had  laid  down  in  Larkins  v,  FtLxXon(x),  and 
the  rule  formerly  laid  down  by  Sir  J.  Leach,  in  Loomes  ».  Stot- 
herd  (^),  that  the  costs  of  the  suit  are  to  be  considered  as  ex- 
penses of  administering  the  estate,  and  are  the  first  charge  upon 
the  estate,  whether  administered  in  or  out  of  Court,  is  now  gen- 
erally acted  upon  (z). 

But  although  it  is  the  general  rule,  that,  afler  the  payment  of  the 
executor's  costs,  the  plaintiff's  costs,  in  a  creditor's  suit,  are  to  be 
the  first  payment  out  of  the  fund  brought  in,  such  rule  is  not  in- 
variable ;  and  if  a  puisne  creditor  files  a  bill  on  the  foot  of  a  debt, 
which,  from  the  state  of  the  fund,  he  might  have  known  was  prob- 
ably desperate,  the  Court  will,  in  all  probability,  refuse  such  a 
plaintiff  his  costs  in  the  cause  (a) ;  and  where  it  appeared,  upon 
the  Master's  report,  that  fhere  was  no  fund  at  all  applicable  to  the 
payment  of  the  general  creditors,  the  plaintiffs  were  ordered  to 
pay  the  costs,  except  the  costs  of  certain  defendants,  who,  having 
specific  liens  upon  the  only  fund  brought  into  Court  in  the  suit, 
had  wholly  exhausted  that  fund  (6). 

It  is  to  be  remarked,  however,  that,  in  the  last-mentioned  case, 
the  executor  had,  by  his  answer,  stated  the  insolvency  of  the  tes- 
tator, and  that  his  answer  was  confirmed  by  the  finding  of  the 
Master ;  but  in  Robinson  r.  Elliot  (c),  the  executrix,  although  she 

(t)  Larkins  v.  Paxton,  2  M.  &  K.    plaintiffs  will   be   entitled  to   their 


(u)  Barker  v.  Wardle,  ibid.  818 ; 
vide  etiam,  Lechmere  v.  Brazier,  1 
Russell,  80.  As  to  the  costs  of  cred- 
itors coming  in  under  the  decree,  vide 
ante,  p.  1411. 

(z)  As  to  the  cases  where  such 


costs,  as  between  solicitor  and  cUent, 
vide  post,  1585. 

(y)  1  S.  &  S.  458,  460. 

(2)  Vide  Hare  v.  Rose,  2  Ves.  558. 

(a)  Egan  v.  Baldwin,  1  Moll.  539. 

(b)  Bluett  V.  Jessop,  Jac.  240. 

(c)  1  Russ.  599. 


(1)  A  creditor,  who  came  in  ailer  the  Master  had  filed  his  report,  and  ob- 
tained leave  to  prove  his  debt,  without  stipulating  to  contribute  to  the  costs 
of  the  suit  brought  by  other  creditors  against  the  executors  —  the  assets  not 
being  sufficient  to  pay  all  the  debts  proved  —  was  not  allowed  his  costs  out 
of  the  fund.    Mason  «.  Codwise,  6  John.  Ch.  183. 


Costs  out  of  the  Fund.  IM 

bid  represented  that  her  testator  was  iosolv^t,  which  wis  ^'■"®» '\^^^^ 

jety  as  she  was  charged  with  more  than  she  had  admitted  by  her  tion  of  Aoaeti 

iBswer,  the  bill,  as  against  her,  was  dismissed  without  costs.  v«^*n^^^^ 

It  may  be  observed,  in  this  place,  that  in  soito  hy  puisne  incum-  Where  snpe- 

•    bnncers  or  general  creditors  for  the  administration  of  assets,  it  is  f*°'  >ncum- 
,  .  ,      .  .  .^       .  .  brancers  con- 

not  Bsau  to  make  persons  having  prior  specinc  charges,  parties  to  gent  to  sale  in 

the  suit  18  they  will  be  anloached  by  a  decree  for  sale  (c;?),    and  ^■'jjf^y^'^?^ 

Biaj  therefore,  if  they  are  made  parties,  insist  upon  having  the  bill,  ^^  ^Ul  be 

K  against  them,  dismissed  with  costs.    They  may,  however,  waive  p&id  oat  of  thi 

that  right  and  consent  to  a  sale,  and  to  receive  payment  of  their  ^^  ' 

principal  and  interest  out  of  the  proceeds ;  in  which  case,  although 

the  decree  is  for  the  payment  of  all  parties,  according  to  their 

priorities,  that  is  to  be  understood  only  as  to  their  principal  and 

interest;  they  must  all  contribute  to  the  costs  of  suit,  of  which 

thej  take  the  advantage,  consequently  the  costs  of  all  parties  must 

in  the  first  instance,  come  out  of  the  fund  (e). 

The  Court  acted  upon  this  principle,  in  Kenebel  v.  Scrailon  (/),  So  where  fint 

where,  in  a  suit  instituted  by  a  first  mortgagee,  instead  •f  a  fore-  ^'JJJ^S^to  a 

closure,  a  sale  was  directed  with  the  consent  of  the  second  and  sale  instead  o: 

third  mortgagees,  and  the  produce  not  being  sufficient  to  pay  them  *  ^o»«^<«««- 

^f  the  costs  were  ordered  to  be  paid,  in  the  first  instance,  out  of 

the  fand,  although  it  was  objected  to  by  the  third  mortgagee, 

whose  fand  would  thereby  be  pr(^rtionately  diminished  (1). 

't  is  to  be  remarked,  that,  although  a  creditor,  who  files  a  bill  J^i^ht  of  plain 

for  w  administration  of  assets,  will  be  entitled  to  his  cosU  out  of  J^ju^^^^J^ 

^  fiiod  in  Court,  such  title  will  not  affect  the  personal  represen-  prive  ezecutoi 

Utire's  right  of  retainer  for  satisfaction  of  a  debt  due  to  Wmsdf;  J^J^*'/^'^^^'^^ 

^d  e?en  where  part  of  the  personal  estate  had  been  paid  into  Court  debt  due  to 

bj  ftn  administrator,  and  another  part  of  it  remained  in  his  hands,  bimself, 

i>Bt  th^e  was  a  debt  due  to  him  from  the  intestate,  greater  than 

^amooDtof  both  funds,  and  no  other  assets  to  satisfy  the  gen- 

(iO  Ante,  p.  327.  Bishop  of  Peterborough,  Jac.  402; 

(t)  Brace  v.  The  Dochessof  Marl-    Egan  v.  Baldwin,  I  Moll.  539. 
bonmgh.  Mot.  60;    White    e.  The        (/)  13  Yes.  370. 

(1)  Where  a  mortgage  brought  a  bill  to  foreclose,  and  subsequent  incum- 
bnucers  answered  and  disclaimed  as  to  him,  it  was  held  that  they  were  en- 
titled to  the  coete  of  their  answers,  out  of  the  fund,  although,  as  between 
themselTee,  tiiey  contested  the  right  to  the  surplus.  Mackie  v.  Cairns,  5 
Cowen,  547;  Catlin  v.  Hamed,  3  John.  Ch.  61. 

Where  the  widow  was  necessarily  made  a  party  to  a  bill  of  foreclosure,  she 
vu  held  entiUed  to  her  costs  out  of  two-thirds  of  the  surplus  in  Court,  with- 
Q«t  DKJiidice  to  her  claim  of  dower  out  of  the  gross  amount  of  the  surplus. 
T^  r.  Tabele,  1  John.  Ch.  45. 

Where  a  defendant  disclaims  he  is  ordinarily  entitled  to  costs.  Usher  v. 
^oattt,5Liitt.  32. 
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Adminiftra- 

tion  of  Assets. 

even  though 
fund  has  l^en 
paid  into 
Court. 
But  devisee 
cannot  retain 
in  preference 
to  costs, 


unless  plaintiff 
prooaeds  after 
notice  of 
claim. 

Where  there  is 
a  sufficient 
fund,  the  costs 
must  be  paid 
out  of  it, 


though 

the  executor 
has  offered 
plaintiff  a  full 
mspection  of 
the  accounts. 


eral  body  of  creditors,  or  even  to  pay  the  costs  of  the  plaintiff, — 
Sir  J.  Leach,  M.  R.,  was  of  opinion,  that  the  administrator's  right 
of  retainer  was  not  affected  by  the  circumstance  of  his  having 
paid  the  money  into  Court,  and  that  the  plaintiff  w^s  not  entitled 
to  have  his  costs  satisfied  out  of  the  fund,  to  which  the  right  of  re- 
tainer extended  (g).  But  although  a  personal  representative 
may  retain  for  the  amount  of  his  own  debt,  in  preference  to  the 
claim  of  the  plaintiff  for  the  costs  of  the  suit,  the  same  thing  can- 
not be  done  by  a  devisee  of  real  estates,  which  are  subject  to  the 
payment  of  debts.  This  rule  is  laid  down  in  Loomes  v.  Stot- 
herd  (A),  by  Sir  J.  Leach,  who  says,  •'  an  executor  may  retain  for 
his  own  debt,  or  the  debt  of  his  trustee,  and  therefore  a  devisee 
may  retain  for  his  own  specialty  debt,  or  the  debt  of  his  trustee  ; 
and  if  the  devisee  is  also  the  executor  of  a  deceased  creditor,  he 
may  retain  for  his  own  debt,  and  next  for  that  of  his  testator ;  but 
the  devisee  cannot  retain  his  debt  in  priority  to  the  costs  of  the 
suit ;  because  the  costs  of  the  suit  are  to  be  considered  as  expen- 
ses in  adounistering  the  estate,  and  are  the  first  charge  upon  an 
estate,  whether  administered  in  or  out  of  Court."  If,  however,  a 
devisee  states  in  his  answer,  that  his  right  of  retainer  will  exceed 
the  assets,  afler  such  notice,  the  plaintiff  may  be  considered  as 
proceeding  at  the  peril  of  costs  (t). 

The  above  rules  apply  to  cases  where  there  is  a  deficiency  in 
the  fund  realized  by  the  suit  to  answer  all  the  claims  upon  it,  but, 
where  the  fund  is  not  in  that  predicament,  the  general  rule  is, 
that,  wherever  it  is  necessary  to  come  to  the  Court,  to  establish  a 
demand  upon  the  property  of  persons  deceased,  the  costs  of  such 
proceedings  must  be  borne  out  of  the  assets  (k).  Therefore,  if  a 
bill  be  filed  by  a  creditor  for  his  debt,  or  by  a  legatee  for  his  lega- 
cy, the  costs  of  the  suit  must  be  paid  out  of  the  testator's  estate  ;  so 
also  must  the  costs  of  a  suit,  to  obtain  the  benefit  of  a  donatio 
mortis  causa.  The  expenses  of  a  suit  also,  by  residuary  legatees, 
or  next  of  kin,  for  an  account  and  distribution  of  an  estate,  must 
be  defrayed  out  of  the  general  estate.  And  it  seems  that,  in  such 
suits,  the  circumstance  that  the  defendant  has  offered  to  the  plain- 
tiff a  full  inspection  of  his  account,  makes  no  difference ;  a  plain- 
tiff, in  such  a  case,  is  not  bound  to  receive  and  acquiesce  in  the 
mere  unsupported  statement  of  the  accounting  party,  he  has  a 
right  to  have  the  account  of  the  estate  taken  with  the  sanction  of 


(f)  Chissum  v.  Dewes,  5  Russ. 
(l)  1  S.  &  S.  458. 
(t)  Ibid. 


(k)  Vide  Hampson  v.  Brandwood, 
1  Mad.  381, 394 ;  Gardner  v.  Parker. 
3  Mad.  184. 
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oaths,  and  all  other  guards  against  deception  which  a  Court  of  ^n  Suits  for  the 
Equity  can  supply  (/).     And  it  appears  that  the  circumstance,  that  ^^^^  ^*  Aweu. 
the  plaintiff  himself,  besides  being  a  residuary  legatee,  is  a  co-  v^^^n/*^^^ 
executor  with  the  defendants,  will  not  make  any  difference  in  the 
application  of  the  rule ;  though,  if  he  files  his  bill  in  the  character 
of  creditor  as  well  as  legatee,  and  fails  in  establishing  his  claim 
as  creditor,  he  will  have  to  bear  any  additional  costs  which  may 
have  been  occasioned  by  his  unfounded  claims  (m). 

Where  a  bill  is  brought  to  secure  and  have  the  benefit  of  a  con-  Where  luit  is 
tingent  interest  devised  over,  the  costs  must  be  paid  out  of  the  ^^^JJI^ii* 
general  assets  of  the  testator,  who  by  his  will  occasioned  the  dif-  interest, 
ficulty  (n);  and  it  is  invariably  held,  that  if  in  the  course  of  a  ": — orisocca- 
suit  for  the  administration  of  an  estate,  a  difficulty  arises  upon  the  "Acuity  ^ 
construction  of  the  will,  the  costs  occasioned  by  such  difficulty  arisingr  upon 
must  be  defi'ayed  out  of  the  assets  (o),  even  though  the  difficulty 
has  arisen  from  parol  evidence,  introduced  on  the  part  of  the  de- 
fendant (  p).     When,  however,  it  is  said,  that  a  legatee,  filing  a  pf  ■^»**  ^J 
bill  for  his  legacy,  will  be  entitled  to  his  costs  out  of  the  estate,    *^  *^  ' 
it  must  be  understood  only  as  applying  to  those  cases  in  which  he 
is  successful  in  the  suit     If  a  person  claims  as  legatee,  and  his  legatees  not 
bill  is  dismissed,  he  will  not  be  entitled  to  his  costs  out  of  the  ®^gj^  where 
testator's  estate,  notwithstanding  there  is  an  ambiguity  in  the  will,  bill  dismissed ; 

which  renders  it  necessary  to  apply  to  the  Court  for  its  construe- ^^^  will 

tion  (g).     In  such  cases,  however,  the  Court  will,  if  the  case  in-  p^-  ^^g^  ® 
volves  considerable  difficulties,  occasioned  by  conflicting  decis-  where  fair 
ions  and  the  acts  of  the  testator,  make  each  party  bear  his  own  ^^^ 
costs,  by  ordering  the  dismissal  to  be  without  costs  (r)  ;  so  it  will, 

U)  Sharpies    v.  Sharpies,  M'Lel.  upon  the  jreneral  fund,  but  upon  that 

506;  13  Pri.  745,  S.  C.  portion  of  the  fund  to  which  the  in- 

(m)  Ibid.  rant  was  held  to  be  entitled. 

(m)  Studholme   v.  Hodgson,  3  P.  (p)  Nourse  v.  Finch,  1  Ves.  J.  362. 

Wms.  300.  Iq)  Lister  v.  Sheringhain,  cited  1 

(o)  This  role  applies  only  to  cases  Newl.  Pra.  397.  In  Wyndham  v. 
arising  onder  wills ;  it  does  not  apply  Graham,  where  the  bill  was  dismiss- 
where  difficulties  arise  upon  the  con-  ed,  Sir  J.  Copley,  M.  R.,  acting  on 
stnic  tion  of  deeds,  in  which  cases,  al-  the  authority  of  Lynn  v.  Beaver, 
though  if  the  deed  which  gives  rise  Turn.  &,  R.  68,  directed  the  costs  of 
to  the  suit  be  so  darkly  fruned  as  to  all  parties  to  be  paid  out  of  the  fund ; 
occasion  fair  doubts  as  to  its  construe-  he  does  not  appear,  however,  to  have 
tion,  the  Court  will  excuse  the  un-  adverted  to  the  distinction  that,  in 
soecessful  parties  their  costs ;  it  will  Lynn  v.  Beaver,  there  was  no  actual 
not  compel  the  successful  party  to  dismissal,  but  a  declaration  of  the 
pay  them  out  of  the  estate.  Hamp-  rights  of  the  parties  was  made  by  the 
son  V.  Brand  wood,  ubi  supra ;  vide  decree ;  besides  which,  it  is  to  be  re - 
etiam.  The  Earl  of  Oxford  v.  Church-  marked,  that  in  the  decree  itself  the 
ill,  3  V.  A>  B.  59,  where  the  costs  of  order  as  to  costs  is  expressly  stated  to 
an  unsuccessful  claim,  set  up  on  be-  have  been  made  by  consent,  Ibid.  70. 
half  of  an  infant  to  a  share  of  a  fund  (r)  Cogan  v.  Stephens,  Lewin  on 
under  a  leitlexnent,  was  charged,  not  Triistees,  Appx.  2,  p.  698. 
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Of  Salts  bj  also,  where  the  plaintiff  has  a  fair  ground  for  making  his  claim. 
^^^^^^^l^'  Therefore,  where  a  bill  was  filed,  by  the  next  of  kin  of  a  tes- 
tator, against  the  executors  for  the  residue,  and  the  next  of 
Icin  failed,  the  bill  was  dismissed  without  costs,  because,  **  when 
the  next  of  kin  are  disappointed  of  the  residue,  it  is  some  excuse 
for  their  litigating  the  executor's  right  to  it  *'  (5).  And  where, 
after  a  verdict  upon  an  issue,  finding  against  the  legitimacy  of 
a  person  claiming  a  legacy  as  a  legitimate  child,  a  question 
arose  as  to  the  costs,  the  Court  refused  to  give  costs  against 
him,  as  he  had  always  borne  the  name  of  the  family,  and  been 
received  in  it  (/). 
Lyfa^*  It  may  be  noticed  here,  that  in  a  case  where  a  bill  was  filed  fof 

where  tlie         ^  Icg^^J)  which  had  been  bequeathed  to  an  infant,  and  which  had 
claim  18  very    been  more  than  satisfied  by  advances  made  for  the  infant's  benefit, 
angracMNis.       (jm^ng  hjs  minority,  and  by  a  larger  legacy  bequeathed  to  the  in- 
fant by  the  executor,  the  Court  decreed  in  favor  of  the  legatee, 
though  there  had  been  no  demand  for  ten  years  after  he  came  of 
age ;  but  as  it  considered  the  demand  very  ungracious,  it  gave  the 
legatee  no  costs  (ti). 
Legatee  com-       This,  however,  can  only  be  considered  as  an  excepticn  to  the 
mg  in  under     general  rule  adopted  by  the  Court,  that  a  legatee  filing  bis  bill  to 
have  hiscostB;  recover  payment  of  his  legacy,  is  entitled,  if  he  succeeds,  to  his 
costs  out  of  the  estate.     And  here  it  may  be  remarked,  that  if  a 
legatee  comes  in  before  the  Master  under  a  decree  for  the  admin- 
istration of  assets,  and  establishes  his  claim,  he  will   not  be  de- 
prived of  his  costs  out  of  the  estate.     In  Maxwell  r.  Wetten- 
hall  (x),  the  same  rule  was  applied  to  a  creditor  coming  in  to  prove 
under  such  a  decree,  but,  as  we  have  seen,  except  under  particu- 
lar circumstances,  this  is  not  now  the  practice  {y). 

and  where      Where,  however,  a  legatee,  who  agreed,  after  a  decree  for  the 

by  himself  he  administration  of  an  estate  in  Chancery  obtained  by  another  lega- 

will  have  the    tee  in  Chancery,  to  stop  proceedings  in  a  suit  previously  instituted 

M^        ^*     ^y  ^*™  ^^  ^®  Exchequer,  he  was  allowed  the  costs  of  his  suit  in 

the  Exchequer,  up  to  the  time  of  his  having  notice  of  the  decree 

in  Chancery  (z). 

Out  of  what         It  is  necessary,  here,  to  advert  to  an  important  distinction  with 

regard  to  the  portion  of  the  testator's  estate  out  of  which  the  costs 

are  to  be  paid,  for  the  rule  is,  that  where  a  legacy,  either  general 

(#)  Brasbridge  r.  Woodroffe,2  Atk.  (x)  2  P.  Wms.  26. 

69.  (y)  Vide  ante,  p.  1410-11. 

(()  Forbes  v.  Taylor,  1  Yes.  J.  99.  (z)  Jackson  v.  Leaf,  1  Jac.  &  W. 

(«)  Lee  V.  Brown,  4  Yes.  362.  229. 
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or  specific,  is  to  be  paid  out  of  the  testator^s  estate,  and  any  doubt  Out  of  whi 
or  ambiguity  arises  under  the  will,  which  renders  an  application 
to  the  Court  necessary,  the  costs  occasioned  by  such  application 
are  to  be  paid,  not  out  of  the  legacy  or  bequest  with  respect  to 
which  the  doubt  arises,  but  out  of  the  general  assets  not  other- 
wise disposed  of  (a)  (1);  in  other  words,  they  are  payable  out  of 
what  is  usually  termed  the  residuary  estate,  although,  perhaps, 
the  term  may  not  be  quite  correct,  inasmuch  as  the  residuary  es- 
tate is,  strictly  speaking,  that  part  of  the  estate  which  remains  af- 
ter payment  of  all  legal  and  testamentary  claims  upon  the  estate, 
whether  for  debts,  legacies,  or  costs  (6). 
It  may  here  be  observed,  that  where  next  of  kin,  or  persons  What  costs 

claiminff  as  a  class  under  the  will  of  a  testator,  succeed  in  estab-  '^"J^f  *l.!l!lt 
o     ^      ^  f  ot  km  comin 

lishing  their  title  tmder  a  decree  for  the  administration  of  the  es-  in  under  a  dc 
tate,  it  is  usual  for  them  to  be   allowed  their  costs ;  —  not  their  ^^^^' 
costs  incurred  out  of  doors  in  collecting  information   as  to  the 
pedigree  of  the  party, — not  the  costs  of  private  inquiry,  but  the 
costs  incurred  in  the  Master's  office,  and  generally  of  proceedings 
in  the  suit ;  and  the  rule  prevails,  whether  they  are  made  parties  ' 
to  the  suit  by  supplemental  bill,  or  whether  the  fund  is  adminis- 
tered, without  formally  bringing  them  before  the  Court  upon  the 
record  (c).     In  such  cases,  if  the  residuary  estate  has  ultimately 
to  be  divided  amongst  different  classes  of  persons,  the  practice  is  How  paid 
for  the  costs  of  all  the  claimants  to  be  paid  out  of  the  general  es-  Masses  of" 
tate  before  any  appointment  is  made,  even  though  the  effect  of  claimants. 
such  a  mode  of  payment  is  to  diminish  the  fund  of  one  class  of 
claimants  to  an  extent  materially  greater  than  the  amount  of  costs 
due  to  that  particular  class  (d). 

Moreover,   where   the  particular  fund  which  has  occasioned  costs  of  qw 
the  litigation  is  not  part  of  the  residue,  the  general   rule  is,  that  t'**?'^*  ^'^^^^^ 
the  residuary  estate  should  bear  the  costs  of  administering  the  es-  ^f  the  *^genei 

(a)  Stndholme  v.  Hodgson,  3  P.  Nisbett  v.  Murray,  5  Ves.  158,  cum  '®"*^"®' 

Wms.  303 ;  Jolliffe  v.  East,  3  Bro.  C.  muUis  alias. 

C.  27 ;  Bauffh  v.  Reed,  ib.  195 ;  1  Ves.  {b)  Eyre  v.  Marsden,  4  M.  &  C. 

J.  257,  S.  C;  Atty.-gen.  v.  Hurst,  2  231-243  j  Ripley  v.  Moysey,  1  Keen, 

Cox,  365;  3  Bro.  C.  C.  380,  S.  C;  578. 

lab  nom.  Atty.-gen.  v.  Winchelsea,  (c)  Hutchinson  v.  Freeman,  4  M. 

Barrington  v.  Tristram,  6  Ves.  249;  &C.  400. 

Pearson  v.  Pearson,  1  Sch.  &  Lef.  12 ;  (rf)  Shuttleworth  v.  Howarth,  Cr. 

Bagihaw   v.  Newton,  9  Mod.  288;  &  P.  228. 

(1)  Wherever  a  testator  has  expressed  himself  so  ambiguously  as  to  make 
it  necessary  to  go  into  a  Court  of  Chancery,  his  general  assets  must  bear 
the  costs.  Jolliie  v.  East,  3  Bro.  C.  C.  (Perkins's  ed.)  27 ;  Sawyer  v.  Bald- 
win,  20  Pick.  388,  389 ;  Pearson  v.  Pearson,  1  Sch.  &  Lef.  12 ;  Barrington 
V.  Tristram,  6  Vesey,  345;  King  v.  Strong,  9  Paige,  94;  Smith  v.  Smith,  4 
Ptige,  271 ;  Rogers  v.  Ross,  4  John.  Ch.  608. 
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Out  of  What  tate.     Thus,  where  it  was  necessary  to  have  the  decision  of  the 
^^^^^^^^^^  Court,  as  to  whether  a  legacy  of  10,000/.,  given  to  two  sisters,  was 
a  joint  bequest  or  in  common,  the  costs  were  ordered  to  be  paid, 
not  out  of  the  legacy,  but  out  of  the  general  assets  (e).    So,  where 
a  bill  was  brought  to  secure  and  have  the  benefit  of  a  contingent 
interest  devised  over,  the  costs  were  ordered  to  be  paid  out  of  the 
residuary  estate ;  and  where  the  question  was,  whether  a  legacy  is 
specific  or  not,  the  costs  of  determining  that  question  have  been  or- 
dered out  of  the  general  estate,  in  preference  to  the  specific  lega- 
cy,  although  the  general   estate   was  made  the  residuary  be- 
quest (/).     Upon  the  same  ground,  it  was  formerly  held,  that  by 
although  fuch  giving  a  legacy  to  an  infant,  the  testator  made  it  necessary  to 
'^b'^^t  ^f^    come  into  this  Court  for  directions  how  to  lay  it  out ;  and  that, 
bequest;  therefore,  the  costs  of  a  bill  by  an  infant  legatee,  to  have  the  leg- 

acy secured  for  his  benefit,  must  be  paid  out  of  the  residue  {g). 
Such  applications  have,  however,  been  rendered  unnecessary,  by 
the  36  Geo.  III.  c.  52,  s.  32,  which,  in  the  case  of  an  infant,  au- 
thorizes the  executor  to  pay  the  legacy  into  Court ;  and  in  Wbop- 
ham  V,  Wingfield,  the  Court  said,  that,  in  future,  the  costs  would 
not  be  given  in  such  a  case  (A). 

and  teflU-      The  rule  which  throws  upon  the  general   assets  the  costs  of 

pcMe!^*'  litigation,  as  to  any  particular  fund,  will  even  apply  in  cases  where 
directed  to  be  the  testator  has  directed  his  testamentary  expenses  to  be  paid  out 
particuli^  *  ®^  ^^  particular  fund,  the  meaning  of  the  words  testamentary  ex- 
Kind.  penses  being  confined  to  the  usual  charges  of  probate,  d&c.    (t) : 

Where  the  it  will  also  apply,  where  the  difficulty  has  arisen,  not  upon  a  be- 
arisen upona  ^l^^^*  ^^  personal  estate  but  upon  a  devise  of  real  estate :  thus, 
deyise  of  real  where  a  testatrix  devised  a  real  estate,  subject  to  the  payment  of  a 
®"^^»  corn-rent  for  charitable  purpose,'  to  one  Christopher  Wilson,  and 

ii  appeared,  by  the  Master's  report,  that  the  name  of  the  person  to 
whom  the  testatrix  intended  to  give  the  estate  was  James,  instead 
of  Christopher,  Lord  Langdale,  M.  R.,  directed  the  expenses  of 
the  inquiry  as  to  the  identity  of  James  Wilson,  as  wdl  as  the 
costs  of  making  the  Attorney-general  a  party,  for  the  purpose  of 
having  the  charge  of  the  corn-rent  declared  void  under  the  Mort- 
main Act,  to  be  paid  out  of  the  personal  assets,  as  the  inquiry  was 
rendered  necessary  by  the  mistake  of  the  testatrix ;  and  a  residuary 
legatee  is  only  entitled  to  the  residue  of  the  personal  estate,  after 
payment  of  all  the  costs  and  charges  occasioned  by  the  will  {k). 

(e\  Jolliffe  V.  East,  3  Bro.  C.  C.  25.  (A)  Ubi  supra,  ante,  p.  104. 

(/)  Nisbett  V.  Murray,  5  Yes.  158.  (i)  Browne  v.  Groombridge,  4  Mad. 

(jg)  Anon.  Mos.  5;  Whopham  v.  495. 

Wingfield,  4  Vet.  630.  (&)  Ripley  v.  Moywy,  1  Keen,  S79. 
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It  is  to  be  observed  here,  that  in  the  application  of  this  rule,  no   Out  of  what 
distiDCtidn  exists  between  cases  in  which  the  residue  is  disposed  v^^p-,^^.-^^ 
of,  and  where  it  is  not  (/),  and  that  where  there  are  specific  be-  or  where  there 
quests  and  pecaniary  legacies,  which  exhaust  the  whole  estate  so  >f  ^^  dispofli- 
that  there  is  no  residue,  the  costs  occasioned  by  the  specific  bequests  residue. 
wOl  be  thrown  upon  the  general  fund,  out  of  which  the  pecuniary 
legacies  are  payable  (m).      Thus,  in  Barton  v.  Cooke  (n),  where  Specific  lega- 
there  were  specific  and  pecuniary  legacies,  and  the  personal  estate,  to  costs, 
after  setting  apart  the  specific  legacies,  was  not  sufficient  to  pay  all 
the  pecuniary  legacies,  so  that  an  abatement  amongst  them  became 
necessary,  the  costs  were  ordered  to  be  paid  out  of  the  personal  es- 
tate not  specifically  bequeathed.      The  rule  will  also  prevail  where  ^^  ^^^^  "^^ 
property  intended  to  be  disposed  of,  has,  in  the  result,  been  de-  on  undisposed* 
dared  undisposed  of;  there  the  costs  will  not  be  thrown  upon  the  ®^  pwperty ; 
property  so  declared  to  be  undisposed  of,  but,  as  in  other  cases, 
upon  the  general  estate :  thus  in  Howse  o.  Chapman  (o),  where 
8omc  of  the  bequests,  in  favor  of  the  City  of  Bath,  which  were 
specific,  were  held  to  be  void  under  the  Statute  of  Mortmain,  the 
costs  were  ordered,  in  the  first  instance,  to  be  paid  out  of  the 
residue  undisposed  of,  that  is,  out  of  the  property  not  specifically 
given,  before  any  part  of  the  property  given  to  the  City  of  Bath ; 
but,  in  case  of  a  deficiency,  the  remainder  of  the  costs  were  to 
^  defrayed  out  of  the  property   given  to  the  City  of  Bath,  to 
''^bich  the  property  well  given  and  the  property  intended  to  be 
^^en,  but  which  had  been  held  to  be  undisposed  of,  were  to  con- 
^hiepro  rata. 

So  where  a  legacy  given  by  a  will  has  lapsed  by  the  death  of  °^'  ^a\^^ 
^c  legatee  in  the  lifetime  of  the  testator,  the  costs  will  be  paid  ^  ^ 

out  of  the  general  fund,  and  not  out  of  the  lapsed  legacy  (p) ;  and  nor  out  of  re- 
^  same  rule  applies  where  the  intestacy,  as  to  part,  does  not  ^°  ®     «g*®y- 
arise  fi'om  lapse,  but  from  revocation  of  a  bequest,  as  in  Cresswell 
».  Cbeslyn  (q),  as  explained  in  the  note  to  Skrymsher  v.  North- 
cote  (r) ;  and  in  the  latter  case  itself,  in  which  the  question  was 
raised,  that  the  costs  of  the  suit  ought  to  be  paid  out  of  the  part 
undisposed  of,  and  not  out  of  the  general  estate,  but  Sir  Thomas 
namer  decided  that  the  costs  should  be  apportioned  (5). 

(/)  Bjte  «.  Marsden,  4  k.  &  C.  (p)  Roberts  v.  Walker,  1  Russ.  & 

Ui ',  Urubett  V.  Murray,  5  Yes.  149 ',  M.  752. 

Howie  w.  Chapman,  4  Vei.  542.  (q)  2  Eden,  123. 

(•)  Ibid.  (r)  1  Swanst.  575. 

(»)  5  Ves.  461.  (s)  Vide  Eyre  v.  Manden,  4  M.  & 

(•)  4  Vci.  642.  C.  245. 
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And  it  makes  no  difference  whether  the  property  undisposed  of, 
(whether  from  lapse  or  from  any  other  cause)  was  given  as  a  spe- 
cific or  pecuniary  bequest,  or  a  share  of  the  residue ;  in  either 
case,  the  costs  of  the  suit  will  not  fall  on  the  undisposed  of  share, 
but  on  all  the  shares;  thus  in  Ackroyd  r,  Smithson  (/),  the  costs 
were  paid  pro  rata,  out  of  the  shares  of  the  residue  which  the 
legatees  took,  and  those  shares  which  had  lapsed ;  and,  in  cases 
where  part  of  the  property  given  to  a  charity  becomes  undiqiosed 
of,  from  being  within  the  Mortmain  Act,  it  has  been  long  settled, 
that  the  costs  are  paid  pro  rata  out  of  the  property  so  undisposed 
of,  and  the  property  well  bequeathed  to  the  charity  (u). 

The  cases  above  referred  to,  establish  the  principle  that,  where 
an  intestacy  as  to  part  of  the  personal  estate  arises  from  the  inten- 
tion of  the  testator  being  defeated  by^the  happening  of  some  event, 
or  by  the  operation  of  the  Law,  the  part  thus  falling  to  the  next  of 
kin,  shall  in  his  hands  be  subject  to  the  same  liability  as  to  costs, 
and  no  more,  that  it  would  have  been  subject  to,  if  the  gift  had 
taken  effect ;  and  the  principle  has  been  extended  to  cases  where 
accumulations  directed  by  a  will  have  been  declared  absolutely 
null  and  void  under  the  Thellusson  Act,  (39  and  40  Geo.  III.  c. 
98).  Thus  in  Eyre  v.  Marsden  (z),  where  Lord  Langdale,  H.  R., 
having  declared,  that  a  direction  for  the  accumulation  of  the  pro- 
duce of  the  testator's  freehold  and  personal  estate  was  void  under 
the  above  Act,  and  that  such  parts  of  the  accumulation  as  arose 
from  the  real  estate,  belonged  to  the  heir,  directed  the  costs  of  the 
suit  to  be  paid  pro  rata  by  the  heir  and  personal  representatives, 
out  of  the  accumulations  devolving  upon  them.  Lord  Cottenham, 
upon  appeal,  varied  the  decree,  by  directing  the  costs  to  be  paid 
out  of  the  general  estate  of  the  testator. 

But  although  the  rule  is,  that  the  costs  of  a  litigation,  in  the 
course  of  administering  a  will,  are  given  out  of  the  general  assets, 
in  preference  to  the  particular  fund,  yet  this  rule  prevails  only 
where  the  question  arises  between  an  individual  and  the  executor, 
or  persons  taking  the  bulk  of  the  estate ;  if  there  is  no  question 
between  them,  and  the  question  is  merely  between  the  persons  in- 


(0  1  Bro.  C.  C.503.  The  printed 
report,  however,  is  silent  as  to  costs ; 
but  the  direction  as  to  costs  is  shown 
by  the  Registrar's  Book,  vide  4  M.  «& 
C.  245. 

(tc)  Per  Lord  Cottenham,  C,  in 
Eyre  v.  Marsden,  4  M.  &  C.  245; 


sea,  3  Bro 


''%:Ti 


m.  V.  Lord  Winchel- 

573  J  Atty.-gen.  v. 

Towse  V. 

Chapman,  ubi  supra. 

(x)  Ubi  supra,  et  vide  2  Keen,  664, 
S.  C. 


and  vide  Atty.-g 

"  '"    "  ty-i 

Hurst,  2  Cox,  364 ;  and  Ho 
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terested  in  the  particalar  fund,  when  separated  from  the  residue,    ^"*J^^  ^^* 

the  costs  must  come  out  of  the  particular  fund  (y)  (1 ).  v,.^-n/-^ 

It  is,  however,  only  where  the  legacy  has  been  separated  from  Coune  of  pr 

the  fteneral  fund,  that  the  costs  of  ascertaining  who  is  entitled  to  peeding  whe 

!,-  •  .,  «    «      1  .      1/.    •       .    .     »  1.  it  If  nncertai: 

It  will  be  paid  out  of  the*]egacy  itself:  but  it  is  the  ordinary  course  ^^o  is  entitle 

of  the  Court,  where  there  is  some  legacy  clearly  payable,  but  it  is  to  a  legacy. 
uncertain  who  is  entitled  to  it,  to  order  the  legacy  to  be  paid  into 
the  bank,  with  liberty  for  any  person  interested  in  it  to  apply,  and 
to  proceed  to  a  distribution  of  the  residue  of  the  testator's  estate ; 
in  fucb  case,  any  costs  which  may  afterwards  be  incurred,  in  in- 
quiring who  18  entitled  to  such  legacy,  must  come  out  of  the  par- 
ticular fvnd,  for  the  Court  will  never  postpone  the  distribution  of 
the  residue  to  answer  the  costs  of  such  inquiry.  Where,  however,  ^^  ^^'K?^* 
it  is  not  clear  that  there  is  any  legacy  payable,  and,  before  that  ordered  out  < 
point  is  decided,  it  is  necessary  that  there  should  be  a  previous  in-  legacy. 
quiry  as  to  who  is  entitled  in  the  event  of  its  being  payable,  the 
legacy  cannot  be  transferred  into  the  name  of  the  Accountant-gen- 
eral, till  the  cause  comes  on  for  further  directions,  and  in  such 
case  the  costs  will  be  payable  out  of  the  general  estate.  This  ap- 
pears to  have  been  the  role  adopted  in  WalHs  o.  Williams  (z),  in 
which  case  the  legacy  was  given  to  **  puch  person  of  a  particular 
name  as  should,  within  a  certain  time,  prove  to  the  executors  that 
he  or  she  was  of  the  eldest  line  and  nearest  relation  of  the  testa- 
tor ; "  and  a  question  arose,  whether  the  person  who  had  succeeded 
in  making  out  his  claim,  should  have  the  costs  of  the  inquiry  be- 
fore the  Master,  out  of  the  general  assets,  and  it  was  decided  that 
he  should  have  all  his  costs  out  of  the  assets,  except  those  of  mak- 
ing out  of  his  pedigree  (a). 

In  another  case,  the  question  was,  whether  certain  legacies  were  Where  there 
specific  or  not ;  and,  in  the  course  of  such  suit,  inquiries  had  been  p^ference^a  t 
directed  as  to  the  appointment  of  a  guardian  and  maintenance  for  guardian  anc 
a  specific  legatee,  who  was  an  infant :  the  costs  of  the  suit,  except  fojl*^^^® 
as  to  the  inquiries  with  respect  to  the  guardian  and  maintenance, 
were  ordered  out  of  the  general  assets,  and  the  costs  as  to  the 
guardian  and  maintenance,  were  directed  to  be  paid  by  sale  of  a 

M  JeaUva  v.  Jeftour,  10  Ves.  563 ;        (x)  Beames  on  Coits,  Appz.  1. 
vide  etiam,  Shaw  v.  Pickthall,  Dan.        (a)  Beames  on  Coats  (ed  1840),  p. 
Eze.  Rep.  99 ;  Duke  of  Manchester    8. 
V.  Bonham,  3  Ves.  61 ;  King  v.  Tav- 
kr,5Ve0.6O». 

fl>  If  the  devisee  of  real  estate,  charged  with  the  payment  of  a  lepev, 
reniiies  to  pay  the  same,  the  costs  of  the  legatee's  suit,  to  recds^er  it,  will  be 
a  charge  upon  the  real  estate,    fiirdsall  v.  Hewlett,  1  Paige,  82. 
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sufficient  part  of  the  specific  legacy  (6).  So,  also,  the  costs  of  the 
governor  and  company  of  the  Bank  of  England,  who  are  made 
parties  for  the  security  of  a  legacy,  the  right  to  which  is  under 
discussion,  will  be  paid  out  of  the  legacy  (c)  ;  and  if  the  plaintifls 
in  a  suit  relating  to  the  construction  of  a  will,  unnecessarily  mix 
up  other  questions  with  the  questions  arising  under  the  will  of  the 
testator,  the  costs  of  such  part  of  the  suit  only  as  relate  to  the 
construction  of  the  will,  will  be  paid  out  of  the  general  assets. 
Thus,  where  a  doubt  arose  under  a  will,  whether  a  legacy  given 
by  the  testator  was  undisposed  of,  and  a  suit  was  instituted  by  the 
residuary  legatees  of  one  of  the  next  of  kin  of  the  testator,  instead 
of  his  personal  representative,  in  the  course  of  which  questions 
arose  between  them,  the  costs  of  so  much  only  of  the  suit  as  re- 
lated to  the  decision  upon  the  will  were  ordered  to  be  paid  out  of 
the  general  assets  of  the  original  testator  (d). 

It  may  be  remarked  that,  where  a  party  entitled  either  to  a  lega- 
cy or  share  of  a  residue,  encumbers  his  legacy  or  share,  or  by  any 
act  of  his  own  occasions  additional  expense  in  respect  of  it,  be- 
yond what  is  necessary  for  the  due  administration  of  the  estate, 
the  additional  expense  will  be  thrown  upon  the  particular  fund  or 
portion  :  thus  where  a  plaintiff  in  a  suit  for  a  share  of  a  residue, 
by  assigning  his  interest  and  taking  advantage  of  the  Insolvent  Act, 
had  rendered  two  supplemental  bills  necessary,  the  additional  costs 
were  thrown  on  his  individual  share,  as  costs  occasioned  by  his 
own  act  (c).  And  it  may  be  stated,  as  a  general  rule,  that  where 
a  fund  is  to  be  divided  between  several  parties,  and  one  or  more 
of  them  by  charging  their  shares  with  mortgages,  annuities,  or 
other  incumbrances,  have  contributed  to  swell  the  expense  of  the 
suit,  the  practice  is  to  divide  the  fund  in  the  first  place,  and  direct 
the  Master  to  calculate  the  costs  of  the  suit  with  reference  to  each 
share,  in  which  mode  of  doing  it  each  party  bears  his  own  costs 
most  equally  (/). 

The  course  acted  upon  in  Bassevi  v.  Serra,  of  apportioning  the 
costs  amongst  the  different  parties  interested,  so  as  to  throw  the 
costs  of  each  party  upon  his  own  fund,  has  been  adopted  in  many 
other  cases  where  different  funds  have  been  the  subject  of  distri- 
bution or  discussion  in  the  same  suit.  Thus,  in  Leacroft  v.  May- 
nard  {g),  where  the  testator  charged  his  legacies  upon  his  real 


(b)  Barton  v.  Cooke,  5  Ves.  464. 

(c)  Hammond  v.  Neame,  1  Mad.  38. 

(d)  Skrymsher    v.    Northcote,    1 
Swanst.  5(i6. 

(e)  Brace  «.  Ormond,  2  J.  &  W. 


(/)  Bassevi  v.  Serra,  3  Mer.  674 ; 
14  Ves.  313,  S.  C. ;  vide  etiam,  Mo- 
catta  V.  Lousada,  cited  ibid. 

r)  1  Ves.  J.  279;  3  Bro.  C.  C. 
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estate,  and  then  bequeathed  a  legacy  to  a  charity,  the  amount  of  Oat  of  what 
which  he  altered  by  his  codicil,  whereupon  a  bill  was  filed  for  the  s^^^^^^l^^^ 
general  administration  of  the  testator's  estates,  and  another  bill 
was  also  necessarily  filed  by  the  heir  at  law  to  have  the  legacy 
bequeathed,  to  the  charity  declared  void  under  the  Statute   of 
Mortmain,  and  to  have  the  real  estate  conveyed  to  him  discharged 

of  it ;  the  Court  directed  that  the  costs  of  the  suits,  so  far  as  re- between 

lated  to  the  personal  estate,  should  come  out  of  the  personal  estate,  gonaf  ^sute 
and  that  the  costs  which  related  to  the  real  estate  should  be  borne 
by  the  real  estate,  so  that  the  costs  of  the  bill,  so  unnecessarily 
filed  by  the  heir,  should  fall  upon  the  real  estate.  Similar  decrees 
for  an  apportionment  of  costs  between  real  and  personal  estates, 
appear  to  have  been  made  in  Jones  v.  Mitchell  (A),  and  Dixon  v, 
Dawson  (t). 

In  King  r.  Taylor  (A:),  where  the  question  was  whether  a  legacy  ■ between 

of  stock  and  a  share  of  the  residue  under  a  will  went  to  the  hus-  ref^ue*" 
band  of  a  married  woman  who  was  dead,  or  to  her  brother,  and 
the  Court  decided  that  the  legacy  went  to  the  husband,  and  the 
share  of  the  residue  to  the  brother,  the  costs  were  ordered  to  be 
borne  by  each  fund  in  moieties. 

It  may  be  mentioned,  in  this  place,  that  where  a  cestui  que  trust,  Where  cestui 
having  a  life  interest  only,  is  declared  entitled  to  his  costs  out  ^^^{V^ii^li, 
the  trust  estate,  the  Court  will  not  content  itself  with  merely  giv-  costs  out  of 
ing  him  a  Uen  upon  the  corpus  of  the  estate  by  the  decree,  leaving  dtloe^eale  ™ll 
him  to  enforce  it  by  subsequent  proceedings,  but  it  will  direct  an  be  directed. 
immediate  sale  of  a  sufficient  part  of  the  estate  to  raise  the  costs : 
and  it  appears  that  the  omission  of  such  a  provision  in  the  decree 
may  be  the  subject  of  a  re-hearing  (/). 


Section  IV. 

Of  the  Principles  of  Taxation  (1). 

It  has  been  stated  (m),  that  the  Court  of  Chancery  makes  a  I>ifferent 

distinction,  which  does  not  exist  at  Law,  with  regard  to  the  prin-  uxation^'  ° 

(A)  1  8.  &  S.  290  a  case,  the  party  entitled  to  the  costs, 

(t)  2  S.  &  S.  327;  vide  etiam,  1  instead  of  appealing,  may  apply  by 

Bro.  C.  C.  ed.  Belt.  265,  n.  3;  and  motion  to  have  them  raised  by  sale  ; 

Walter  v.  Mannde,  19  Ves.  424.  vide  Connell  v.  Beeby,  Beames  on 


(*)  5  Ves.  806.  Costa  (ed.  1840,)  Appx.  No.  7. 

"^  Burket  v.  Spray,  1  R.  &  M.        (m)  Ante,  p.  1517. 
"  seems,  however,  that,  in  such 


111  It 


I)  See  2  Smith  Ch.  Pr.  (2nd  Am.  ed.)  636,  et  seq. ;  2  Barbour  Ch.  Pr. 
'  et  teq.,  as  to  what  costs  are  or  are  not  to  be  allowed. 
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ciple  upon  which  the  Master  is  to  proceed  in  the  taxation  of  costs, 
and  that  this  distinction  is  marked  by  the  term  of  costs  "  as  beiwem 
Party  and  Party"  and  costs  " as  between  Solicitor  and  CUent" 
(fi),  the  Court  in  the  latter  case  permitting  a  larger  pr<^ortion  of 
expenditure  to  parties  holding  particular  characters,  or  placed  in 
particular  situations,  than  in  others. 

With  respect  to  the  extent  of  the  difference  between  the  costs 
allowed  upon  one  principle  of  taxation,  and  those  allowed  opoii 
the  other,  however  important  in  its  consequences,  it  is  not  one  res- 
pecting  which  any  definite  rules  can  be  laid  down  :  as  far  as  tJiej 
can  be  stated,  however,  they  are  clearly  expressed  by  Mr.  Sidney 
Smith,  whose  experience  as  an  officer  of  the  Court  stamps  what 
he  states  upon  this  subject  with  authority  of  no  inconsiderable 
weight  {o). 

According  to  that  gentleman's  statement,  the  principle,  in  a 
tiaation  as  between  party  and  party,  is  to  have  a  fixed  allowance 
for  every  proceeding  in  a  suit,  which  is  not  varied  to  meet  the  cir^ 
cumstances  of  any  particular  case.  Thus  the  ISs.  4J.,  which  is 
allowed  as  instrncti<»is  for  a  bill,  covers,  in  every  case,  all  the 
trouble  which  a  solicitor  has  in  getting  together  the  materids 
for  the  suit.  It  is  also  a  principle  to  allow  or  disallow  the  costs 
of  any  proceeding  entirely  with  reference  to  the  result,  without 
regard  to  the  reason  upon  which  such  a  proceeding  was  under- 
taken. Thus  the  costs  of  making  or  opposing  a  motion  or  peti- 
tion (in  the  absence  of  any  special  direction  to  the  contrary)  are 
allowed  or  disallowed,  in  the  genera]  costs  of  the  suit,  entirely 
with  reference  to  the  success  of  the  motion  or  opposition  {o). 

In  costs,  as  between  solicitor  and  client,  the  principle  is  to  al- 
low the  party  as  many  of  the  charges  which  he  would  have  been 
compelled  to  pay  his  own  solicitor,  as  fair  justice  to  the  other  par- 
ty will  permit. 


(n)  There  is  also  another  species  of 
costs  which  is  sometimes  mentioned 
in  the  books,  viz.,  costs  "ouf  of 
purse j"  or  "  out  ofjHtcket,*'  vide  Au- 
brey V.  Aspinall,  Jac.  441 ;  ez  parte 
Simpson,  15  Vcs.  476. 

It  does  not  distinctly  appear  in  the 
books  what  particulars  these  costs 
comprehend,  but  it  is  presumed  that 
they  are  conBned,  as  their  name  im- 
ports, to  those  costs  which  the  party 
who  is  to  receive  them  has  actually 
paid  out  of  his  pocket  or  purse,  Mr. 
Beames,  however,  appears  to  think 
that  they  are  considered  as  larger 
costs;  vide  Beames  on  Costs  (ed. 


1840^,  p.  144,  n.  (b).  There  is  also 
another  species  of  costs,  the  mention 
of  which  frequently  occurs,  viz. 
^^ fixed  costs f**  which  term  is  merely 
made  use  of  in  contradistinction  to 
taxed  costs  (i.  «.,  those  costs  which 
are  the  subject  of  taxation),  in  cases 
where  the  Court,  instead  of  referring 
to  the  Master  to  tax  the  costs,  at  once 
names  a  specified  sum  to  be  paid  by 
the  party,  as  in  the  case  of  costs  of 
the  day,  which,  instead  of  being  tax- 
ed, are  now  fixed  at  lOZ., 'unless  the 
Court  make  order  to  the  contrary; 
ante,  p.  1181-2. 

(0)  2  Smith,  462, 3rd  ed. 
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It  must  not,  however,  be  supposed  that,  in  such  a  taxation,     Difference 
frhcre  the  costs  are  to  come  out  of  the  pocket  of  the  opposite  par-  ^^^^!^\^^' 
tj,  the  party,  whose  costs  are  to  be  taxed,  is  to  be  allowed  every  DiBtinction 
thing  which  his  own  solicitor  might  claim  against  him  upon  the  where  they  are 
tuationof  his  bill.-    "  At  first  sight,"  observes  Mr.  Smith,  "  a  of  a^ener&T* 
party  who  is  to   have  his   costs,  as  between  solicitor  and  client,  fund,  or  out  of 
seems  to  be  entitled  to  every  thing  that  can  be  claimed  against  ^^^*^^  °^  ^^ 
him  by  his  own  solicitor  ;  but,  in  the  details  of  taxation,  there 
are  many  charges,  which  are  proper  against  the  client,  which  it 
would  be  improper  to  fix  upon  a  third  party.     To  take  one  among 
many  instances — where  a  defendant,  by  his  own  delay,  suffers 
himself  to  be  put  into  contempt,  it  is  quite  fair  that  he  should 
bear  the  etpense  of  his  own  neglect,  but  it  would  be  very  hard  to 
take  those  costs  out  of  a  fund  in  which  any  other  person  is  inter- 
ested (p) "    In  taxing  costs,  therefore,  as  between  solicitor  and 
client,  two  distinct  principles  are  adopted,  one  where  the  costs 
are  to  be  paid  out  of  a  general  fund,  the  other  where  they  are  to  be 

pud  out  of  the  fund  of  the  party  himself.     This  distinction,  how-  ^ not  made 

eter,  is  never  made  in  the  order  directing  the  taxation,  but  only  '^       order, 
when  the  order  is  acted  upon  ;  and,  if  it  is  intended  that  the  par- 
ty, whose  costs  are  to  be  paid  out  of  the  general  fund,  should  be 
foiJj  indemnified   against   all  expenses,   care   must  be  taken  to 
hare  it  so  expressed  in  the  order,  as  it  will  not  be  sufficient  that 
the  costs  are  directed  to  be  taxed  as  between  solicitor  and  client. 
The  recent  Orders  of  May,  1845,  have,  in  some  respects,  mo- 
dified the  general  application  of  the  rules  above  stated,  inasmuch 
9B  they  both  direct  many  items  hereailer  to  be  allowed  upon  taxa- 
tion between  party  and  party,  which  have  hitherto  only  been  al- 
lowed.  In  cases,  however,  not  mentioned  in  the  Order  itself,  the 
former  rales  must  still  apply.     According  to  the  120th  Order  of  Effect  of  Or- 
M«/,  1845,  "  Where  costs  are  to  be  taxed,  as  between  party  and  i845,**upon^' 

P«rty,  the  taxing  Master  may  allow  to  the  party  entitled  to  receive  taxation  as  be- 

Mch  costs  all  such  just  and  reasonable  expenses  as  appear  to  have  a^d^p^rty.  ^ 

keen  properly  incurred  in  :  — 
The  service  of  the  execution  of  writs,  and  the  service  of  orders, 

^'ces,  petitions,  and  warrants  ; 

Adming  with  counsel  on  the  pleadings,  evidence,  and  other 
proceedings  in  the  cause  ; 

Procuring  counsel  to  settle  and  sign  pleadings,  and  such  peti- 
te as  naay  appear  to  have  been  proper  to  be  settled  by  counsel ; 

Procuring  consultations  of  counsel ; 

(p)  2  Smith,  462, 3rd  ed. 
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Difference        Procuring  the  attendance  of  counsel  in  the  Master's  offices  upon 
ween     em.  q^^^j^^g  relating  to  pleadings  or  title  ; 

Procuring  evidence  by  deposition  or  affidavit  and  the  attend- 
ance of  witnesses ;  and, 

Supplying  counsel  with  copies  of  extracts  from  necessary  docu- 
ments. 

But  in  allowing  such  costs,  the  taxing  Master  is  not  to  allow  to 
such  party  any  costs  which  do  not  appear  to  have  been  necessary 
or  proper  for  the  attainment  of  justice,  or  for  defending  his 
rights,  or  which  appear  to  have  been  incurred  through  over  caution, 
negligence,  or  mistake,  or  merely  at  the  desire  of  the  party." 

The  121st  of  the  same  Orders  directs, ''  that  the  costs  of  such 
cc^ies  of  pleadings  and  proceedings  as  have  heretofore  been  al- 
lowed in  the  taxation  of  costs  between  party  and  party,  in  country 
erases,  are  hereafter  to  be  allowed  in  the  taxation  of  costs  be- 
tween party  and  party  in  town  causes." 
The  above  orders  and  observations  will  suffice  to  convey  a  gen- 
C<Nrts  always    era!  outline  of  the  distinction  between  costs  as  between  party  and 
tween^axw     P^^J  ^^  ^  between  solicitor  and  client ;  we  will  now  proceed  to 
and  party,  un-  inquire  in  what  cases  the  Court  will  direct  the  costs  of  a  sui{  to 
direcuJi^'^'^***  ^  ^**®^  ^^^^  either  principle,  or  rather  in  what  cases  the  Court 
will  direct  the  costs  of  a  party  to  be  taxed  as  between  solicitor 
and  client,  the  general  rule  of  the  Court  being,  that  all  costs  are 
to  be  taxed  as  between  party  and  party,  except  where  they  are 
specially  directed  to  be  taxed  as  between  solicitor  and  client,  firom 
which  the  corollary  follows,  that,  where  the  Master  is  simply  or- 
dered to  tax  the  party  the  costs  of  the  suit,  it  is  always  construed 
to  mean  "  as  between  party  and  party  "  (q). 

It  may  be  mentioned  in  this  place,  that,  where  the  Court  has 
Principle  of  once  adopted  the  principle  of  taxation  as  between  solicitor  and 
^*ted  ta^^  client  in  favor  of  a  particular  individual,  or  of  a  particular  class, 
followed  at  ^^  ^^^h  ^^  i^  future  proceedings,  wherever  it  becomes  neces- 
subsequent       sary  to  direct  a  further  taxaticm  of  costs,  direct  them  to  be  made 


taxations, 


upon  the  footing  of  the  former  taxation ;  thus,  if,  upon  the 
original  hearing,  the  costs  of  a  party  have  been  ordered 
to  be  taxed  as  between  solicitor  and  client,  it  will,  at  the 
hearing  upon  further  directions,  direct  the  subsequent  costs 
of  the  same  party  to  be  taxed  in  the  same  manner,  even  though 
a  different  state  of  circumstances  should  appear  from  the  Master's 
report  from  that  which  was  supposed  to  exist  at  the  original  hear- 
er) Ibid. 
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ing  (r).     It  is  to  be  recollected,  howerer,  that  it  is  only  where  the     DiflTcrenc* 
fermer  direction  for  taxation  has  been  made  at  a  hearing  of  the  ^J^^^.,^^' 
cause,  either  original  or  upon  further  directions,  that  the  Court  g^^^  where 
will  consider  itself  bound  by  it,  at  the  subsequent  hearing,  and  original  order 
that  it  will  not  do  so  where  the  former  direction  as  to  costs  has  petu™  n  by ''^ 
been  made  upon  petition  and  by  consent  {$),  consent. 


It  appears  to  be  the  general  rule  of  the  Court,  that,  when  per-  A«  between 
sonal  representatives  and  other  trustees  are  entitled  to  costs  "  out  ^jent. '  *" 
of  the  fund"  such  costs  will  be  directed  to  be  taxed  as  between  Trustees  and 
solicitor  and  client.    It  is,  however,  in  general,  only  in  cases  in  personal  repre- 

sentatives  fin~ 

which  there  is  a  fund  under  the  control  of  the  Court,  that  such  a  Pitied  to. 

direction  will  be  given ;  where  there  is  no  such  fund,  or  a  bill  Secus^  where 

against  the  trustee  is  dismissed,  the  costs  awarded  to  the  trustee  ^^  ^"^^  under 
^  '  control  of 

will  be  only  the  ordinary  costs  (t).  Court, 

Thus,  where  a  testamentary  paper  was  held  void  for  uncertain-  or  where  in- 
ty,  and  the  bill  was  dismissed  with  costs,  it  was  suggested  ^^^^^^'^^gt^g**" 
some  of  the  defendants,  being  trustees,  should  receive  their  costs,  void, 
as  between  solicitor  and  client,  but  the  Court,  on  the  ground  that 
tbej  were  trustees  of  a  nullity,  and  that  there  was  no  fund  out  of 
which  such  costs  could  come,  refused  to  allow  them  their  coats  as 
between  solicitor  and  client,  and  dismissed  the  bill,  therefore,  with 
costs  as  between  party  and  party  (ti). 

So  a  person  who  was  named  in  a  deed  as  a  trustee,  but  had  not  or  trustee  has 
executed  the  deed,  or  in  any  manner  accepted  the  trust,  and  who,  ^QgJ*^^^^ 
by  his  answer,  had  altogether  declined  it,  upon  the  bill  being  dis- 
missed against  him,  was  held  not  to  be  entitled  to  have  it  dismiss- 
ed with  costs,  as  between  solicitor  and  client,  but  only  with  the 
ordinary  costs  between  party  and  party  (z). 

It  has  been  already  stated  (y),  that  in  a  charity  case,  where  an  In  charity 

heir  at  law  was  made  a  defendant,  pursuant  to  an  order  of  the  i^^illhave 

Court,  he  was  allowed  his  costs  as  between  solicitor  and   client  his  costs  as  be- 

altboQgh  there  was  no  resulting  trust  in  his  favor  (2) ;  and  it  ^nd  chent,*^'**'' 

(r)  Vide  ante,  p.  1510.  thority  of  Townthend  «.  The  Bishop 

(s)  Ibid.  of  Norwich,  which  occurred  in  1824. 

(()  Edenborongh  v.  The  Archbish-  (u)  Mohun  v,  Mohun,  1  Swanst. 

op  of  Canterbury,  2  Russ.  93.    In  201. 

thiflcafle,  however,  the  Court  gave  (z)  Norway  v.  Norway,  2  M.  d& 

costs,  as  between  solicitor  and  client ;  K.  278 ;  overruling  Sherratt  r.  Bent- 

the  Archbishop  and  Bishop  of  Lon-  ley,  1  R.  dt  M.  655. 

don,  who  had  been  made  parties  to  (y)  Ante,  p.  1522. 

the  suit  for  the  purpose  of  restrain-  (  <  )   Attorney -^neral  v.  Haber- 

injp  the  induction  ojfan  incumbent  to  dashers*  Comp.  4  Bro.  C.  C.  178 ; 

a  uvinff,  or  from  availing  themselves  vide  etiam,  Attorney-general  o.  Ton« 

of  ai^lapse  which  might  occur  pend-  na,  Belt's  note  to  ib. ;  and  Beames  on 

ing  the  suit ;  this  it  did  on  the  aa-  Costs,  Appx.  18. 
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seems  that,  in  general,  in  charity  cases,  the  heir  will,  if  he  makes 
no  improper  point,  be  awarded  his  costs  as  between  solicitor  and 
client.  This  rule  was  acted  upon  in  Currie  v.  Pye  (a),  and  in 
Moggridge  v,  Thackwell  (6),  in  which  case  the  heir  at  law,  as 
well  as  the  Attorney-general  and  all  the  other  parties,  were  al- 
lowed their  costs  out  of  the  fund,  to  be  taxed  upon  the  same 
principle. 

It  seems  also,  that  in  general,  where  the  object  of  a  suit  is  to 
establish  a  charity,  and  the  estate  is  ample,  the  costs  of  all  parties, 
out  of  the  fund,  will  be  taxed  as  between  solicitor  and  client 
(c);  and,  in  Attorney-general  v.  Carte,  where  the  decree  had 
merely  ordered  that  the  parties  should  be  paid  their  costs  to  be 
taxed  by  the  Master  out  of  the  estate,  without  giving  any  direc- 
tion as  to  the  principle  of  taxation,  in  consequence  of  which  the 
Master  refused  to  tax  the  costs  otherwise  than  as  between  party 
and  party,  the  Court  entertained  a  petition  for  an  order  that  the 
taxation  of  the  costs  should  be  as  between  solicitor  and  client  (d). 

Upon  the  first  hearing  of  Moggridge  v.  Thackwell  (c).  Lord 
Thurlow  gave  all  the  parties  their  costs  out  of  the  estate,  as  be- 
tween solicitor  and  client,  on  the  ground  that  it  was  a  cause  be- 
tween relations;  but  Lord  Eldon,  when  it  came  before  him,  upon 
a  rehearing,  although  he  made  a  similar  order  as  to  the  costs,  did 
so,  as  well  upon  the  ground  that  Lord  Loughborough  had  intimated 
an  opinion  that  the  cause  ought  to  be  reheard,  as  upon  the  circum- 
stances of  the  case ;  but  it  is  to  be  observed  that  it  is  by  no 
means  the  rule,  that,  in  suits  amongst  relatives  as  to  the  distribu- 
tion of  a  fund  the  costs  of  all  parties  are  to  be  paid  out  of  the 
fund,  as  between  solicitor  and  client ;  and  that,  in  a  suit  by  some 
of  the  next  of  kin  of  an  intestate,  against  the  administrator  and 
others  of  the  next  of  kin,  for  an  account  and  distribution  of  the 
intestate's  estate,  the  administrator  is  the  only  party  entitled  to 
have  his  costs  taxed  as  between  solicitor  and  client,  and  the  plain- 
tiff and  the  other  next  of  kin  will  not  have  more  than  the  ordi- 
nary costs  (/).  So  also,  where  a  bill  was  filed  by  one  of  two 
residuary  legatees  for  the  administration  of  the  estate,  the  other 
residuary  legatee  being  a  defendant,  the  usual  decree  was  made ; 
and  upon  the  question  being  raised,  at  the  hearing  on  further  di- 


(a)  17  Ves.  462. 

(b)  1  Ves  J.  464 ;  7  Ves.  36,  68. 

(c)  Ibid. ;  and  vide  Attorney -gen- 
eral V.  Carte,  Bcames  on  Costs,  App. 
2 ;  1  Dick.  1 1 3,  S.  C. ;  and  Bishop  of 
Hereford  v.  Adams,  7  Ves.  324  -,  Os- 


borne V.  Denne,  ib.  424. 

(d)  See  ante,  p.  19. 

(e)  1  Ves.  J.  475. 

(/)    Trezevant   v.  Fraser,   Rolls, 
Aug.  1839. 
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rMtiflM,  wbetiier  the  costs  of  the  plaintiff  and  defendant  should   As  between 
be  paid  out  of  the  fund,  as  between  solicitor  and  client,  the  Vice-     ^  Ghent. 
(AiDcellor,  after  an  inquiry  into  the  practice,  stated  that  he  could  v^^^v^^^ 
lot  gif e  the  costs  out  of  the  fund  in  Court,  as  between  solicitor 
isd  client,  without  the  consent  of  the  defendant  (^). 

Where  a  bill  has  been  filed  for  the  general  benefit  of  creditors  Role  in  credi- 
lad  legatees,  and  the  estate  has  proved  insufficient,  the  Court  has 
been  in  the  habit,  of  late  years,  of  giving  the  plaintiff  his  costs  ^^re  pliin- 
of  the  Bait  out  of  the  fiind  realized  by  his  exertions  as  between  ^^g^  between 
lolieitar  and  client    This  rule  was  adopted  by  L<»rd  Lyndhurst,  solicitor  and 
in  Tvaer  9.  Turner  (h),  and  has  been  sanctioned  by  Lord  ^^f^^  ^   ^  • 
Brougham  (1),  by  Lord  Cottenham,  when  Master  of  the  Rdls  (A),  deficient, 
ttd  bj  the  V.  C.  of  England  (/) ;  and  it  equally  applies  where  the 
bin  ki8  been  filed  by  a  simple  contract  creditor,  and  Uie  specialty  Where  plain- 
crediUa  have  proved  debts  to  an  amount  exceeding  the  value  of  ^'^^l^^^'^^^t 
the  MBets  received  (m).  itor. 

But  it  18  only  where  the  fund  is  insufficient,  that  the  plaintiff.  Where  fund  is 
in  t  lait  of  this  description,  will  be  entitled  to  have  his  costs  j^^i^e^^^as 
tued  in  10  &vorable  a  manner ;    where  the  fund  is  sufficient  to  to  residuary 
piy  lU  the  debts,  and  to  leave  a  surplus  for  the  residuary  legatee,  ^^S^^^- 
the  plaintiff  will  only  have  bis  costs  as  between  party  and  party. 
In  a  recent  case  (s),  however,  where^  in  a  creditor's  suit,  a  fund 
had.  been  realized  by  the  diligence  of  the  plaintiff,  and  the  assets 
vere  nore  than  sufficient  for  the  payment  of  the  debts.  Lord 
Langdale,  H.  R.,  considering  it  a  hardship  that  creditors  not 
parties  to  the  suit  should  come  in  and  reap  the  benefit  of  it, 
withoQt  contributing  to  the  plaintiff's  extra  costs,  made  an  order, 
by  which  it  was  directed  that  the  plaintifi^s  costs,  as  between 
party  and  party,  should  be  paid  out  of  the  fund,  and  that  his  extra 
coat!  dMwld  be  paid  pro  rata,  by  all  the  creditors  who  partook  of 
the  benefit  of  the  suit  (a). 


(r)  Fenner  v.  Taylor,  5  Mad,  470 ; 
JIm.  a,  Geld.  3,  S.  C. 
(I)  Cited  3  R.  &  M.  687. 
(1)  flood  V.  Wilson,  ibid. ;  oveipml- 

a  Young  V.  Everest,  1  R.  &  M. 
;  and  Rowlands  «.  ^uoker,  ib. 

9* 
(k)  Larkins  v.  Paxton,  2  M.  d&  K. 

;  Tootal  V.  Spicer,  4  Sim.  510; 

see  Sutton  v.  Doggett,  3  Beav.  9. 
(n)  Barker  v.  Wardle,  2  M.  d:.  K. 
18;  ante,  p.  1567.8. 
(n)  Brodie  v.  Bolton,3  M.  &,  K.168. 
It  may   be   remarked  here,  that 
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where  a  creditor  files  a  bill  on  be- 
half of  himself;  &c.  the  defendant 
may  apply  to  the  Court,  by  motion, 
^t  any  tune  before  the  decree,  on 
payment  to  the  plaintiff  of  his  de- 
tmuid  and  costs,  and  that,  in  suoh 
cfuie,  the  plaintiff's  costs  will  qxHj 
be  taxed  as  between  party  and  party ; 
Pemberton  v.  Topham,  1  Beavan, 
316.  If  there  are  any  other  defend- 
ants to  the  vuitf  their  costs  most  also 
be  paid ;  ibid. 

(0)  Stanton  «.  Hatfield,  1  Keen, 
358.  See  Qaunt  «.  Taylor,  2  Hare, 
420. 


1586 


Of  Costs. 


It  may  be  mentioned  here,  that  where,  in  a  creditor's  suit,  the 
costs  of  all  parties  had,  upon  further  directions,  been  ordered  to  be 
taxed  as  between  solicitor  and  client,  and  paid  out  of  the  fund, 
and  upon  taxation  the  fund  proved  insufficient  to  pay  all  the  costs, 
the  V.  C.  of  England,  upon  a  petition  by  the  heir  and  administra- 
tfmn  solicitor  ^^j  ^f  ^j,g  debtor,  praying  that  their  costs  might  be  paid  in  the  first 

fund  inauffi- 
cient  to  pay 
them. 


As  between 

Solicitor  and 

Client. 

Proceeding 
where  costs 
ordered  as  be- 


Charges  and 
expenses,  in 
what  cases 
allowed. 


instance,  refused  to  vary  the  order,  which  had  been  made  upon 
further  directions,  but  directed  the  fund  to  be  divided  amongst  all 
parties,  in  proportion  to  their  costs  (p). 

It  has  been  stated  in  a  former  part  of  this  work  {q),  that,  in 
almost  every  decree  directing  an  account,  there  is  inserted  a 
declaration  that  "the  Master  is  to  make  unto  the  parties  all  just 
allowances,''  and  that,  under  the  head  of  just  allowances,  whatever 
a  trustee  or  personal  representative  may  have  expended,  in  the 
fair  execution  of  his  trust,  will  be  allowed  him  in  passing  his 
account ;  this,  however,  applies  only  to  cases  in  which  an  account 
is  directed,  and  it  frequently  happens  thatj  in  suits  to  which  trus- 
tees or  personal  representatives  are  parties,  either  as  plaintiffs  or 
defendants,  and  which  do  not  involve  any  account,  the  trustees, 
&c.  have  incurred  expenses  which  it  is  very  right  they  should  be 
reimbursed,  but  which  do  not  fall  under  the  denomination  of  costs 
of  the  suit,  even  when  directed  to  be  taxed  as  between  solicitor 
and  client.  Of  this  nature  are,  cases  laid  before  counsel,  for  their 
opinion  preparatory  to  the  institution  of  the  suit,  and  many  other 
charges  of  that  description,  which,  where  there  is  a  decree  di- 
recting an  account,  a  trustee  would  be  considered  entitled  to, 
under  the  head  of  just  allowances  (r),  but  which,  where  there  is 
no  decree  for  an  account,  and  consequently  no  opportunity  of 
claiming  just  allowances,  a  trustee  would  be  in  danger  of  losing, 
especially  in  cases  where  the  suit  does  not  involve  property  out  of 
which  they  can  be  retained,  or  disposes  of  the  whole  of  it,  were 
it  not  that,  in  such  cases,  the  Court  will  extend  the  order  for  the 
taxation  of  costs,  as  between  solicitor  and  client,  to  "  charges 
and  expenses  properly  incurred"  by  the  trustee.  Under  such  a 
direction  as  this,  the  trustee  may  obtain  all  such  expenses  as  he 
has  properly  incurred  relating  to  the  trust  property,  in  or  in  con- 
nection with  the  suit,  although  they  are  not  prc^rly  costs  in  the 
cause.      The  direction  to  tax  costs,  charges,  and  expenses,  will 


{p)  Swale  V.  Milner,  6  Sim.  572.  (r)  Ibid, 

(f)  Ante,  p.  1430. 
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«lso,  it  is  stated,  be  given  in  the  case  of  a  party  interested  in  the   As  between 
fund,  where  they  are  payable  out  of  the  party's  own  fund  (s).  and  Client 


Section  V. 
Method  of  Taxation,  Etc, 

Until  within  a  very  recent  period  all  references  for  the  taxa-  Where  the  re 
tion  of  costs  were  made  to  the  Masters  in  ordinary,  who  used  to  ^J^e  ccJts 
be  attended  for  that  purpose  by  the  clerks  in  Court  of  all  parties,  absolutely. 
In  consequence,  however,  of  the  multiplicity  of  business  in  the 
Master's  offices,  it  had  gradually  become  the  practice  to  leave  all 
the  details  of  the  taxation  to  the  clerks  in  Court,  and  only  to  call 
upon  the  Master  to  decide  any  question  of  principle  that  hap- 
pened to  arise  (f).    Upon  the  abolition  of  the  office  of  the  Six 
Clerks,  new  officers  called  Taxing  Masters  were  appointed  for  this 
particular  duty,  and  by  the  9th  Order  of  October,  1642,  they  are 
directed  to  perform  all  the  duties  before  that  time  performed  by 
the  Masters  in  ordinary  in  relation  to  the  taxation  of  costs,  and 
the  powers  and  authorities  requisite  for  that  purpose,  are  by  the 
same  Order  conferred  upon  them. 

The  10th  of  the  same  Orders  directs,  '*  That  all  reference  to  the  To  whom  re. 
taxation  of  costs  shall  be  made  to  the  Taxing  Master  in  rotation ;  ®'®^*^®  *"*  ® 
or  if  there  has  been  any  former  taxation  of  costs  in  the  same 
cause  or  matter,  then  to  the  Taxing  Master,  before  whom  such 
former  taxation  has  taken  place,  either  on  a  reference  from  the 
Court,  or  upon  the  request  of  the  Master  in  ordinary." 

Moreover,  by  the  12th  of  the  same  Orders,  in  cases  where  the  Cases  where 
account  of  any  trustee,  executor,  or  administrator,  receiver,  con-  Master-in-Or- 
signee,  or  committee,  consists  in  part  of  any  bill  of  costs;  and  in  request  Taxin 
eases  of  any  proceedings  under  the  23rd  Order  of  1833,  (which  M"^'  ^  ^^ 
enables  the  Master  to  adjudicate  upon  the  costs  of  special  applica- 
tions,) or  under  the  47th  Order  of  August,  1641  (ti),  and  in  all 
other  cases  where,  under  any  general  Order,  the  Master  in  ordin- 

(#)  2  Smithes  Pr.  463,  3rd  ed.    It  patting  in  his  examination,  ordered 

is  not    usual    to  give  a  party  his  him  to  pay  to  the  plaintiff  his  costs, 

**  duarges  and  expenses,*^  where  there  charges,  and  expenses  ;  Farquahar- 

is  no  rand  in  Court ;  bat  where  a  de-  son  v,  Balfour,  T.  &,  R.  l&l  ;  ante, 

fendant  put  in  four  insufficient  an-  p.  898. 

swers,  and  was  committed  till  he  was        (()   Mr.  Mill's  Evidence,    Chan, 

examined  upon  interrogatories,  Lord  Rep.  Appx.  B.  No.  25,  p.  557. 
Eldon,  upon  discharging  him  after        (u)  Ante,  p.  1411. 
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Of  Costs. 


Where  Master 

if  to  tax 

abeolately. 


Taxing  Master 
may  tax  with- 
out reference. 


Reference  in 
caae  the  par- 
ties differ. 


■  Where  party  is 
directed  to  re- 
tain costs  out 
of  balance  in 
his  hands. 


Where  Master 
is  to  tax  only 
in  case  the 
parties  differ. 


arj  is  at  liberty  to  tax  the  oosts  of  any  proceeding  before  him  in 
respect  of  any  exceptions,  or  any  creditor's  charge,  or  otlier^isei 
he  may  request  the  Taxing  Master  to  assist  him  in  taxing  the  costs, 
and  on  receiving  such  request,  the  Taxing  Master  is  empowered 
to  proceed  to  tax  and  settle  such  bill  of  costs. 

And  now  by  the  124th  Order  of  May,  1845,  "  In  cases  where 
a  bill  or  petition  is  dismissed  with  costs,  or  a  motion  is  refused 
with  costs,  or  any  costs  are  by  any  general  or  special  order  or- 
dered or  decreed  to  be  paid,  the  Taxing  Master  may  tax  such 
costs  without  any  Order  referring  the  same  for  taxation,  unless 
the  Court,  upon  the  application  of  the  party  alleging  himself  to 
be  aggrieved,  prohibits  the  tiaation  of  such  costs ;  and  the  costs 
to  be  certified  by  the  Taxing  Masters  are  to  be  recovered  by  sab* 
poena." 

There  are  two  methods  in  which  the  order  as  to  the  taxttioii 
of  costs  may  be  drawn  up  —  sometimes  it  is  referred  to  the  Tax- 
ing Master  to  tax  the  costs,  and  at  other  times  the  taxation  is  only 
referred  to  him  ''  in  case  the  parties  differ  about  the  same." 

Where  the  Court  refers  it  to  the  Taxing  Master  to  tax  the  costs 
of  a  party,  the  solicitor  of  the  party  who  is  to  have  them,  must  de- 
liver a  bill  of  his  costs  to  the  Taxing  Master,  who  is  to  tax  then, 
and  who  furnishes  the  other  side,  if  desired,  with  a  copy. 

Where  the  decree  orders  a  party  to  retain  his  costs,  when  taxed, 
out  of  the  balance  in  his  hands,  and  to  pay  the  residue  into  Court, 
if  he  delays  to  get  the  costs  taxed,  the  proper  course  is  for  the  other 
party  to  move  that  he  may  bring  his  bill  of  costs  to  be  taxed  within 
a  limited  time  (x). 

Where  the  direction  is  to  tax  costs,  "  in  case  the  parties  differ 
about  the  same,"  the  order  of  proceeding  is  pointed  out  by  the  76tb 
Order  of  1828,  and  is  as  follows  :  —  The  party  claiming  the  costs 
must  bring  the  bill  of  costs  into  the  Master's  Office,  and  give  no- 
tice  of  his  having  so  done  to  the  other  party  (y)  ;  and,  at  any  time 
within  eight  days  after  such  notice,  such  other  party  shall  have 


(x)  Newsome  v.  Shearman,  2  &  S. 
S.  95.  In  this  case  the  application 
was,  that  the  defendant  mi^nt  pay  the 
whole  sum  due  from  him  into  Court ; 
but  the  motion  was  refused  as  incon- 
sistent with  the  order. 

(y)  In  Aubrey  v.  Hoper,  5  Russ. 
1 ,  it  was  insisted,  that,  by  the  prac- 
tice as  it  existed  before  the  order,  the 
party  claiming  the  costs  ought  not 
to  carry  in  his  bill  to  the  Master,  till 
he  has  given  the  other  side  an  oppor- 


tunity of  examining  the  same,  by  for 
nishing  him  with  a  copy  of  it;  and  it 
was  contended  that  the  same  prac- 
tice ought  to  continue  under  the  new 
order;  but  the  Court,  after  having 
directed  a  certificate,  decided  that 
there  was  no  such  practice  before  the 
order ;  and  consequently,  that  under 
the  new  order,  the  party  to  recover 
the  costs  need  not  give  to  the  other 
partj  a  copy  of  his  bill  before  carry- 
ing it  to  the  Master's  office. 
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liberty  to  inspect  the  same,  without  fee,  and  may  take  a  copy  Wh^re  Mast 
thereof,  if  he  thinks  fit ;  and  must,  at  or  before  the  expiration  of  j,^  q^^  j>^ii 
the  eight  days,  or  such  further  time  as  the  Taxing  Master  shall  in        differ. 
his  discretion  allow,  either  agree  to  pay  the  costs  or  signify  his 
dissent  therefrom,  whereupon  he  shall  be  at  liberty  to  tender  a 
sam  of  money  for  the  costs  :  but,  if  he  makes  no  such  tender,  or 
if  the  other  party  refuses  to  accept  the  sum  so  tendered,  the  Tax- 
ing Master  b  then  to  proceed  to  tax  the  costs,  according  to  the 
practice  of  the  Court ;  and,  in  case  the  taxed  costs  shall  not  ex- 
ceed the  sum  tendered,  then  the  costs  of  the  taxation  are  to  be 
borne  by  the  other  party. 

An  order  directing  the  costs  of  a  suit  to  be  taxed,  warrants  the  Taxation  to  t1 
taxation  up  to  the  time  of  the  Master's  making  his  report  (z),  and  ^^^  "^  " 
this  it  has  been  held  to  do  notwithstanding  a  reservation  of  subse- 
quent costs,  "  not  provided  for  by  the  decree,"  there  being  other 
costs  by  which  these  words  might  be  satisfied  (a).  Where  subse- 
quent costs  are  not  intended  to  be  given,  the  direction  should  be 
confined  to  costs  up  to  the  decree,  and  the  question  as  to  subse- 
quent costs  should  be  reserved  (6). 

An  order  directing,  the  taxation  or  payment  of  costs  by  two  or  Order  for  tax 
more  parties,  is  joint  and  several,  and,  if  one  of  them  dies,  the  j^^nt  and^iev 
costs  may  nevertheless  be  taxed  and  recovered  against  the  others  eral. 
(c)  ;  therefore  where,  in  a  suit  by  several  plaintiffs,  the  costs  of 
the  defendants  were  ordered  to  be  taxed  and  paid  by  the  plaintiffs, 
one  of  whom  died,  but  the  Master,  nevertheless,  proceeded  with 
the  taxation  of  the  costs,  an  application  to  quash  the  Master's 
certificate  was  refused,  the  Court  being  of  opinion  that  the  pro- 
ceeding was  regular  {d).     Upon  the  same  principle,  in  a  tithe 
suit,  where  there  was  a  general  decree  for  the  taxation  and  pay- 
ment of  costs  by  all  the  defendants,  and  they  all  died  but  one,  an 
application,  by  the  survivor  to  have  the  costs  of  the  defendant  ap- 
portionedy  so  as  to  relieve  him  fi'om  the  costs  of  the  other  defend- 
antfy  was  refused  (e). 

A  bill  of  costs  should  be  prepared  from  the  entries  of  payments  fiiu  of  cosu. 
and  attendance  in  the  solicitor's  own  books  (f). 

The  plaintiffs,  however  numerous,  can  have  but  one  bill  of  Where  aever 

costs  :  and  the  same  rule  applies  to  defendants  appearing  by  the  ^ne  solicit 

same  solicitor,  however  large  their  number  or  however  diversified  there  must  b< 

only  one  bill 

(x)  Qaarrell  v.  Beckford,  1  Mad.  (e)  Vide  Poole  v.  Franks,  1  Mol. 

980;  and  vide  Glutton  v.  Pardon,  T.  78. 

Sl  R.  301, 4.  (d)  Meredyth  v.  Hoghei,  3  Y.  db 

(a)  Qnarrell  v.  B^kford,  nbi  rap.  J.  188. 

h)  Ibid. ;   et  Tide  Seton  on  De-  (e)  Michel  v.  Ballen,  6  Price,  87. 

enea,  40.  (/)  3  Smith,  Pr.  467, 3rd  ed. 
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Where  some 
defendants  ap- 
pearing by  the 
same  solicitor 
petition,  and 
the  others  ap- 
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Where  solic- 
itor acts  as 
agent  for  dif- 
ferent solici- 
tors in  coun- 
try. 


Master  sole 
jadge  of  the 
propriety  of 
charge. 


Duty  of  Mas- 
ter. 

Method  of  pro- 
ceeding where 
part  only  of 
the  costs  are  to 
be  allowed. 


their  interests  :  thus,  if  one  solicitor  is  concerned  for  any  nonilKr 
of  defend^ts,  whateirer  their  interests  may  be,  he  is  only  entitM 
to  one  bill  of  costs  for  them  all,  although  he  may,  in  that  bffl, 
charge  for  separate  answers  of  any  of  them,  or  for  the  em^cf' 
meht  of  separate  counsel,  for  any  of  them  at  the  hearing  (g).  ht 
such  cases,  however,  he  can  charge  only  one  term  fee  and  tm 
attendance  in  Court  for  all  of  them  (h). 

If  one  or  more  of  several  defendants,  defending  by  the  saioe 
solicitor,  present  a  petition,  and  the  rest,  having  a  different  inte^ 
est  to  the  petitioners,  cannot  join  in  the  petition,  but  appear  upoB 
it  to  consent  or  to  submit  to  the  order  of  the  Court,  and  all  are  tx^ 
dered  to  have  their  costs  of  the  petition,  the  solicitor  can  only  be 
allowed  one  bill  of  costs  ;  nor  can  he  be  allowed  for  separate  at- 
tendances in  Court,  but  only  for  separate  briefs  and  separate  fees 
to  and  attendance  upon  counsel  (t). 

If  a  town  solicitor  happens  to  be  concerned  as  agent  Tm  twe 
different  solicitors  in  the  country,  or  if  he  himself  is  properlj 
concerned  for  some  defendants  and  as  agent  for  others,  the  case 
is  different,  and  he  will  be  allowed  to  bring  in  two  bills  of  cceia ; 
but  he  must  from  the  beginning  of  the  suit,  keep  the  defences 
separate,  and  take  double  copies  of  the  bill,  &c.  as  if  two  solicit 
ors  were  employed  ;  if  he  does  otherwise,  he  will  be  allowed  oriy 
one  bill  of  costs,  and  the  two  solicitors  in  the  country  mtist  divide 
the  foes  between  them  {k). 

In  taxing  costs,  the  Taxing  Master  is  the  sole  judge  of  the  fact, 
whether  the  business  has  been  done,  and  of  the  proper  charge  to 
be  made,  and  his  decision  upon  this  subject  is  final.  It  is  also  his 
duty  to  inquire  whether  the  business  was  required  to  be  done ;  for 
if  the  solicitor  negligently  or  ignorantly  takes  any  unnecessarf 
proceedings,  it  is  the  duty  of  the  Master  to  protect  the  client 
from  any  charge  in  respect  of  such  proceedings  (/). 

When  the  reference  is  to  apportion  the  costs  of  a  suit,  where 
part  of  them  only  is  given  to  the  plaintiff,  and  no  costs  are  given 
as  to  the  rest,  in  this  case,  the  Taxing  Master  looks  over  all  the 
folios  of  the  bill,  answers,  depositions,  and  proceedings,  and  only 
the  usual  fees  of  such  foliod  and  proceedings  as  relate  to  the 
matter  prevailed  in  are  allowed  (m).  In  doing  this,  however,  the 
proper  course  appears  to  be,  to  apportion  the  costs  of  all  the  gea- 


(g)  As  to  costs  of  separate  an- 
swers, where  the  same  solicitor  Is 
concerned,  vide  ante,  p.  840. 

(h)  2  Smith,  Pr.  467,  3rd  ed. 

(t)  Ibid.        ' 


(k)  Ibid. 

h)  Alsop  V.  Lord  Oxford,  1  M.  & 
K.565. 
(m)  For.  Rom.  206. 
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enl  proeeedingil  in  the  cause,  so  that  the  party  receiTing  the  costs   Where  cMtt 
slMxdd  hare  t  hit  proportion  of  the  costs  of  each  proceeding,  and     ^oSS?  ' 
not  toerely  those  costs  which  were  occasioned  hy  the  particular  v^^s,^^ 
FortkMk  of  the  proceiediligs  oi  which  he  is  to  have  the  costs.    This 
piiiiciple  was  adopted  in  t  recent  case,  where,  in  a  suit  for  the 
^dnunistratioil  of  ai»eti,  the  executor  was  charged  with  interest^ 
oii  the  balances  in  his  hands,  and  the  reference  was  to  tax  the 
plaintiffi  their  costs,  as  to  so  much  of  the  suit  as  sought  to  charge  the 
ttecQtor  with  intereeft    l^he  Master,  in  hid  taxation  of  the^costs, 
^w^dtheplt^intiiTa  portion  of  every  genera)  proceeding  in  the 
>^t,  whereupon  the  executor  presented  a  petition  complaining  of 
ttetaxttioii,  alad  insisting  that  heotighttohave  heen  charged  with 
^moeh  <nly  of  the  costs  of  th6  suit  as  related  to  the  question  of 
^«t ;  but  Lord  Langdale,  M.  R.,  held,  that  the  principle  of 
^tioii  which  had  be^  adopted  was  right,  and  dismissed  the 
i^'Cion  with  eoits  (h). 

Where  one  solicitor  appears  for  three  several  defendants,  and  Where  biU  is 
^  bill,  as  to  one  of  them,  is  dismissed  with  costs,  the  plaintiff  can  coIS^io^a 
^y  be  compiled  t6  pay  the  costs  of  such  proceedings  as  excfu-  of  several  de- 
^vely  relate  to  tktt  defendant,  and  one  third  of  the  costs  of  the  ^endants^ap- 
Proceedings  Caleta  for  all  three  defendants  {d).    And  it  has  been  same  solicitoi 
held,  that  where  a  solicitor  appears  in  a  suit  for  several  defendants, 
One  of  wfaooi  is  entitled  to  his  costs  out  of  the  fund,  and  the  others 
Hot,  the  costs  of  tb^  oni^  entitled,  are  only  that  proportion  of  the 
costs  due  to  the  soliekor,  with  which  the  sdicitor,  as  between  the 
eo^efeiidants  for  ^hom  he  has  acted,  could  have  charged  the  par^ 
ty  entiOed  {p). 

It  b  to  be  notlc^,4hat  if,  upon  the  taxation  of  costs,  it  dhould  ^  co^ 
be  made  to  appear,  that  the  person  who  acted  as  solicitor  for  either  solicitor  has 
oC  the  parties,  bad  ho«,  at  the  time  such  costs  were  incurred,  been  not  been  pirm 
tdinitted  a  solicitor  of  the  Court,  the  Master  may  disallow  the  *'  ^  •*™tto« 
whole  of  such  costs,  although  they  have  been  actually  paid  by  the 
party  (}),  even  tliough  the  costs  may  have  been  incurred  in  a  case 
ht  the  opinioncf  a  Court  of  Law,  directed  out  of  this  Court  (r), 

(a)  Heiginmgpaa  v.  Graat,  1  Bea-        (p)  Harmer  «.  Harris,  1  Rass.  157. 
▼111,236.  (a)  Prebble  v.  Boghurst,  1  R.  d& 


U)  2  Smith's  Pr.  466.  3rd  ed.    A  M.  744.    If  the  Master,  upon  the  ob- 

mndant  to  a  «tilt  in  Chancery,  ap-  iection  being  taken,  refuses  to  disal- 

petring  by  the  110116  solicitor  that  is  low  the  costs,  the  Court  wiQ,  upon 

ttnpbjed  for  otheT  dd(to<iflUiti,  hi  htll  petition,  direct  him  to  review  his  re- 

lhbl6  to  such  iN>lieit6r  fer  more  tiian  port,  and  to  disallow  the  costs  In 

Ui  owti  afaare  ;  but  jAaintiffs  in  k  question ;   Sumner  t,  Ridgway,  ib. 

rait  tie  jointly  and  serverallv  limbic  748. 

to  tlieir  solicitdr  fov  the  H^Sie  costs        Qr)  FMble  v.  ftoghatst,  ubi  step, 
of  the  suit;  ibid. 
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Of  Costs. 


Objectiong  to  or  upon  an  arbitration  under  an  order  of  the  Court  (s)  ;  and  the 
cerUficate.  P^i'son  acting  as  solicitor,  had  been  admitted  an  attorney  at  law, 
v,^-N/^^^  and  has  since  been  admitted  a  solicitor  of  the  Court  {t).  And  it 
^''/Se^^ma^  seems  that,  even  if  the  fact,  that  the  party  was  not  a  solicitor, 
be  recovered  should  be  discovered  afler  the  costs  have  been  taxed  and  paid,  the 
^^^^'  Court  will  entertain  a  petition  to  have  them  refunded  (ii). 


Rule  that  Mas- 
ter*! certificate 
of  taxation  \a 
final. 


Rule  that  the 
Master's  certl 
ficate  of  taxa- 
tion is  final, 
applies  only  to 
the  quantum  of 
costs, 

bat  not  where 
he  has  omitted 
to  tax; 

or  has  adopted 
an  improper 
principle. 


Method  of 
objecting  to 
certificate. 

Mast  be  by 
petition,  and 
not  exception. 


It  is  stated,  by  Lord  Chief  Baron  Gilbert  (x),  that,  "  by  an  or- 
der of  the  Court,  made  in  my  Lord  Keeper  Wright's  time,  no  ex- 
ceptions were  allowed  to  a  report  of  taxing  costs  ; "  and  "  that  this 
rule  hath  ever  been  pursued,  but  with  this  difference,  that  where 
the  Master  allows  such  costs  as  ought  not  to  be  allowed,  or  are  not 
allowable  by  law, —  in  this  case,  the  Court  will  sometimes  indulge 
the  party  with  liberty  of  excepting,  touching  this  point  only ;  hot 
this  very  seldom  or  ever  falls  out,  though  in  some  cases  it  hath  been 
done."  ^ 

The  rule  acted  upon  at  present,  is  very  nearly  the  same ;  and, 
generally  speaking,  it  is  held,  that  the  Master's  report  as  to  costs 
is  final,  and  that  exceptions  do  not  lie  to  it  (jf) ;  for  the  Master 
is  much  more  competent  than  the  Court  to  determine  the  proper 
amount  of  charges.  When,  however,  it  is  said,  that  the  Master's 
report  as  to  costs  is  final,  the  dictum  must  be  understood  as  apply- 
ing only  to  the  quantum  of  costs  allowed  or  disallowed  by  the  Mas- 
ter (z).  If  the  Master  has  omitted  to  tax  the  costs  which  have 
been  directed  to  be  taxed,  or  if  it  is  conceived  that  in  taxing  them 
he  has  adopted  some  general  principle  which  cannot  be  suppOTted, 
the  party  complaining  has  a  right  to  bring  that  point  before  the 
Court  {a). 

The  question,  in  what  manner  an  objection  to  the  Master's  re- 
port of  costs  is  to  be  brought  before  the  Court,  is  one  which  has 
given  rise  to  considerable  discussion. 

In  Pitt  V.  Mackreth  {b),  Lord  Thurlow  said,  that  an  exception 
had  never  been  allowed  for  costs  only  ;  and  that  the  regular  method 
was,  to  state  the  articles  the  party  meant  to  object  to,  in  a  petition, 
and  to  pray  leave  to  except.      In  Holbecke  r.  Sylvester  (c),  a 


(s)  Ibid. 

(0  Ibid. 

(v)  Coates  V,  Hawkyard,  1  R.  dt 
M.746. 

(z)  For.  Rom.  206. 

(y)  Lucas  r.  Temple,  9  Ves.  299; 
Fenton  v.  Crickett,  3  Mad.  496; 
Alsop  V.  Lord  Oxford,  1  M.  db  K. 
564. 


(z)  Holbecke  v.  SyWester,  6  Ves. 
417.  Attorney-general  v.  Lord  Car- 
rington,  6  Beay.  460. 

(a)  Shewell  v.  Jones,  2  S. 
172 ;    Attorney-general  v. 
Comp.  4  BeaT.  307. 

(ft)  3  Bro.  C.  C.  321. 

(c)  6  Ves.  417. 


&  S. 
Drapers* 


Method  of  Tatdtian,  etc.  IM 

sunilir  doctrine  was  laid  down  hj  Lord  Eldon,  who  said,  he  un-  Objections  u 
dentood  the  practice  to  be,  that  if  the  Master  has  proceeded  upon    Certificate. 
the  C06t8,  but  has  not  allowed  several  items  which  are  claimed,  v^^^^s/^^ 
tliere  most  be  a  petition  {d) ;  tod  this  appears  to  be  now  the  gen- 
eral course  of  proceeding  in  cases  where  objections  are  taken 
to  tie  jfHociplenpott  which  the  Master  acted  in  the  taxation  of 
coBts  (e). 

In  Holbecke  tt.  Syhester  (/),  a  distinction  was  attempted  at nor  can 

the  btf,  betwe^  cases  in  which  the^e  is  an  exception  fot  costs  ®*^PJ|jf"^^ 
onlj,  and  those  ih  which  the  party  excepts  upon  any  other  ground  y  ^o  oti^n. 
ia  which  cases,  it  was  contended,  he  tnay  add  an  exception  for 
001(8 ;  bot  in  Ltieas  r.  Temple  {g),  Lord  Eldon  expressed  doubts 
tt  to  that  distinction,  and,  observing  that  frivolous  objections  would 
he  Ukta,  merely  for  the  sake  of  objecting  for  costs,  said  his  opin- 
^  was,  that  exceptions  wotdd  not  lie  for  items  of  costs  which 
*^  items  properly  falling  withiii  the  description  of  those  costs 
^ilich  the  Master  Was  td  tU.    It  is  to  be  observed  that,  in  the 
^We  case.  Lord  Eldon  lays  stress  upon  the  circumstance,  that 
^he  ol^edion  was  to  items  of  costs  falling  within  the  descriptions 
^f  those  costs  which  the  Master  was  to  ta^;  -^  if  the  decree  has  secus^  where 
directed  costs,  and  the  Master  has  not  taxed  them  at  all,  you  may  decree  has  di- 
^^cepi;  this  distinction  was  taken  by  his  Lordship  himself,  in  and  Master  ba 
holbecke  v.  Sylvester,  befote  deferred  to.  omitted  to  taa 

It  is  to  be  noticed,  that  the  application  to  the  Court,  to  review  !?*"**    ^ 
^  Master's  cettificate  df  taxation,  must  be  by  petition,  specifying  motion. 
"tie  items  objected  to,  and  praying  for  leave  to  except  Will  not  be  Order  npon 
>^ar  (A).    But,  although  the  general  form  of  application  to  the  P«*ition. 
Coutt  is  by  petition  for  liberty  to  except,  the  practice  of  the  Court, 
if  it  concui  with  the  view  taken  by  the  petitioner,  is  not  to  put 
Urn  to  take  eteeptions,  but  to  refer  it  back  to  the  Master,  with 
ditedtioos  to  review  his  report,  and  to  make  such  alteration  in  it 
as  the  justice  of  thfe  c^se  may  requite. 

(if)  It  H  Mnutfknble,  that^  in  ih^  eree  to  be  taxed. 

aboTe  ease,  hu  Lordship  allowed  an  (e)   Vide  observations  of  Sir  W. 

ezoeptiim  which  had  been  taken  to  Grant,  M.  R.  in  Purcell  v,  M*Nama- 

tte  Mastet'e  rebort,  on  ths  ^nnd  ta,  12  Yes   170;  Fenton  v.  Crickett, 

tbat,  in  taxing  the  costs  of  the  plain-  3  Mad.  496  j  ex  parte  Leiirh,  4  Mad^ 

tilb  (mortgaffiees),  relating  to  their  394 ;  She  well  v.  Jones,  2  S.  d&  S. 

■lort|ages,   he  had  disallowed    the  170,  178;    vide   «tiam,  Russell   v. 

edsls  oecasioned  by  inaking  certain  Bnehanani  9  Sim.  167. 

penons,  who  were  necessary  parties,  (/)  Ubi  supra, 

defendants.     It  mtLy  be,  that  he  con-  (i)  9  Ves.  299. 

adered  that  soch  disallowance  was,  ^)  Attornev-^neral  «.  Brown,  1 

ift  fiwt,  an  omission  to  tat  part  of  the  M.  A  K.  667 ;   ih  re  Con^vey  4 

CMts,  which  were  directed  by  the  dc*  Beav.  17 ;  s^  ante,  p.  277. 


By  SubpcDDA.  serve  it  himself^  It  is  necessary  that  the  person  who  does  aerre  il, 
^"^^^^'^''^^  should  have,  and  show  to  the  party  on  whom  he  serves  it,  a  lettci 
of  attorney  from  the  person  to  receive  the  money,  authorizing  Urn 
to  receive  it  for  him  (I) ;  and,  in  some  hooks  of  practice^  it  ii 
stated  that  this  process  b  necessary  in  the  case  of  a  su^ptam  fm 
costs,  where  the  person  serving  it  is  not  the  party  to  receive  ii  («). 
This,  however,  appears  to  be  a  mistake^  for,  as  the  subpcma  &> 
rects  the  costs  to  be  paid  either  to  the  person  named  or  XQtkeliOh 
<r,  it  is  not  necessary  that  the  bearer  shoi^ld  have  any  other  au- 
thority to  receive  the  costs  than  the  writ  itself  (z). 
but  there  must     The  person  serving  the  suhpcma^  whether  he  be  the  party  enti* 
a  emand.    ^^  ^  ^^^  ^^^^^  ox  **  the  htarer^'  must,  however,  at  the  time  of 
service,  make  a  demand  of  the  amount  of  the  costs  (jf). 
ProceM  of  If  the  party  refuse  or  neglect  to  pay  the  costs  upon  peraoMl 

QDon°where  8®'^*^®  ^^  actual  demand,  an  affidavit  of  the  personal  service, 
party  not  priv-  demand,  and  refusal,  or  neglect,  being  made  and  fijbd  by  the  pec- 
ileged.  gQj^  serving  the  process  (y),  the  Clerk  of  Reccsirds  and  Writs  will, 

where  the  party  does  not  enjoy  the  privilege  of  Parliament,  leil 
an  attachment  (2)  \  if  he  is  taken  thereupon,  a  commissionpi  of 
sequestration  may  immediately  issue  against  him,  a^d  if  Jtbe  shai'' 
iff  return  non  est  inventus,  the  party  prosecuting  tjbe  cqntefipf^ 
is  entitled  either  to  a  commission  of  sequestration  ,Qr  tp  ^  ^wdcr 
for  the  Serjeant-at-arms  (a). 
Not  bailable :       It  is  to  be  recollected,  that  the  process  of  the  Court  to  jenfotce 
obedience  to  a  suhpmna  for  costs,  against  a  party  not  entitled  to 
b  t  f  h   'ff    P'^^^^^^i  ^^^  ^^  process  to  enforce  obedience  to  a  decree  for  the 
lets  party  out,  payment  of  money,  is  not  a  bailable  process   (6),  although,  it 
*?<*  w  seems,  that  if  a  sheriff,  afler  taking  a  party  upon  an   attachment 

turn,  he  will '  ^'^^  costs,  lets  him  out  upon  bail,  and,  before  the  return  of  the  at' 
not  be  liable,     tachment,  retakes  him,  his  liability  will  not  be  enforced  (c). 
Where  party  is      Where  the  party  served  with  the  suhpana  for   costs  is  entitled 
tj^l  p  ™?™'  to  the  privilege  of  peerage,  or  is  a  member  of  the  Commons 
ment,  House  of  Parliament,  the  method  of  enforcing  obedience  is  to  ob- 

tain an  order  as  of  course  for  a  sequestration,  nisi,  ^d  upon  affi- 
davit of  personal  service  of  such  order,  it  is  a  Qiotion  of  courae, 
to  make  the  sequestration  absolute. 

(0  Ante,  1250.  of  his  not  having  paid  them,  has  been 

(u)  Prac.  Reg.  406.  held  aufficient,.Car7, 161 ;  Hind,  058, 

~  -  -         ). 

(z)  Beames  on  Costs  (ed.  1840),  p. 
(yj  Bawkins  «.  Hall,  4  M.  &  C.    165. 
1 ;  1  Harr.  194 ;  Beames's  Ord.  170.        (a)  11th  Qrdar,  August,  IQiU,  an- 


(u)  Frac.  Reg.  406.  held 

(x)    Vide  Beames  on  Coat*  (ed.  (n). 

1840),  p.  167  ;  1  Harr.  ed.  Newl.  194.  (2 

(y)  Hawkins  «.  Hall,  4  M.  &  C.  165. 

880;lHarr.]94;Beames'BOrd.l70.  (d, 

(y)  An  affidavit  stating  the  confes-  te,  p[  1252. 

sion  of  the  party  of  his  having  been  ^6)  Ante,  p.  ^2. 

served  with  a  stiJbpana  for  coats  ap<l  (c)  Collard  v.  Ha 


CoUard  v.  Hare,  5  Sim.  10. 


Payment  of,  how  enforced.  1597 

Tbc  coarse  of  proceeding,  to  enforce  the  payment  of  costs  by  By  Sabponm. 

caporation  aggregate,  is  the  same  as  that  to  compel  appearance  (d),  ^"^^^^j*^^ 

It  is  to  be  remarked  that  the  process  by  subpana  is  necessary  in  poration  ag- 
those  cases  only  in  which  costs  alone  are  to  be  paid  by  one  party  SJ^^^r* 
to  another.  Where  a  debt  or  legacy,  as  well  as  costs,  are  ordered  tion,  in  what 
to  be  paid  to  the  same  person,  the  decree  will  cover  the  costs  as  F"?f  ?'°P®' 
well  u  the  debt  or  legacy,  and  therefore,  in  such  cases,  a  subpoB-  subpcsna. 
na  is  unnecessary  {e). 

The  above  methods  of  proceeding  apply  to  all  cases  in  which  Cosu  of  con- 
costs  are  to  be  recovered  by  subpoena ;  but  it  is  to  be  observed,  tempt  not 
that  some  costs  are  not  recoverable  by  suhpcma.     Amongst  these  subpoena  or 
may  be  reckoned  the  costs  of  contempt.      The  costs  of  contempt  writ  of  ezeev- 
for  want  of  appearance  are  enforced  by  the  Clerk  of  Records  and  *^"** 
Writs  refiising  to  accept  the  appearance  unless  the  costs  are  paid  ; 
80,  also,  in  the  case  of  contempt  by  not  putting  in  an  answer,  the 
plaintiff  may  refuse  to  accept  the  answer  until  the  costs  of  the 
contempt  are  discharged  (/ ) ;  or  if  the  answer   has   been  filed, 
without  payment  of  the  costs,  he  may  move  to  take  it  off  the  file 
for  inegnlarity  {jg).    In  other  contempts,  also,  where  the  party  is 
in  custody,  the  detaining  party  should  take  care  that  the  sheriff  or 
other  (Meex  does  not  discharge  the  prisoner,  or  that  he  does  not 
sanction  his  being  discharged  until  he  has  paid  the  costs  of  con- 
tempt    The  costs  of  amending  a  bill  must  be  made  before  the 
t>ill  can  be  regularly  amended.     The  payment  of  the  costs  of  ex- 
c^ons  submitted  to,  is  a  necessary  part  of  the  submission. 

In  almost  all  other  cases,  however,  costs  payable  by  one  party  Secua^  costs  of 
to  another,  are  recoverable  by  subpoena  or  writ  of  execution,  and,  Ser  3  &*4*wlu! 
by  the  23rd  Order  of  1833,  the  party  to  whom  the  costs  of  applica-  IV.  c.  94. 
tionsby  warrant,  under  the  3  &  4  Will.  IV.  c.  94,  are  directed  to 
^ptid,  is  entitled  to  sue  out  a  subpoena  for  the  same. 

It  may  be  mentioned  here,  that,  where  a  suit  was  instituted  by  In  an  Infant's 
•next  friend,  on  behalf  of  an  infant,  and  the  defendant  was  order-  fendanTab-^ 
^  to  pay  the  costs,  but  absconded  to  avoid  the  process,  the  Court,  sconded  and 
^poMen  ami  being  very  poor,  ordered  the  costs  to  be  raised  ^®**  fnend 
^<Ipaid  out  of  a  fund  which  had  been  realized  in  the  suit  for  the  costs  ordered 
'^nefitof  the  infant.    It  is  stated,  however,  that  Lord  Chancellor  out  of  fund. 
^  made  the  order  with  some  reluctance  (h). 

(4  Ante,  p.  535.  to  receive,  there  mast  be  a  power  of 

J<)  fieames  on  Costs  (ed.  1840^,  p.    attorney,  ante,  p.  1250. 
f^'   As  the  decree  does  not  author-        (/)  Vide  ante,  p.  560. 


'^ptjment  to  the  hearer  ^  if  the  hear^        {g)  Ante,  p.  558-9. 

'^  ii  not  the  person  named  in  the  writ        (A)  Staines  «.  Maddoz,  Mos.  319. 
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By  Writ  of       A  subpoBoa  for  costs  formerly  issued  only  against  persons  who 

y.,,,^^^^'^^  were  parties  to  the  record  (t).    If  costs  were  to  be  recovered 

Method  of  en-  against  a  person  not  a  party  to  the  record^  the  course  of  proceeding 

whenfindivid-  ^^'  ^^^^  ^^  8®*  *°  order  nisi  upon  him  to  pay  by  a  given  day; 

ual  to  pay  not  and,  if  he  did  not  pay  by  the  day  named,  then  to  obtain  an  order 

reooffS[  ^  **^   ^^*  ^^  might  pay  by  another  day,  or  stand  committed.      We  have 

seen,  however,  that  now  the  obedience  of  persons  not  parties  to 

the  record  is  enforced  in  the  same  manner  as  in  the  case  of  persaos 

strictly  parties  (i). 


Besides  the  ancient  method  of  recovering  costs  by  subpcena  or 
or^^i^  wmder  "^^  ^f  ^^^^^^^on,  the  Act  for  the  abolition  of  Imprisonment  for 
1  6b  2  Vict.  c.  Debt  on  Mesne  Process  (/),  has  provided  an  additional  remedy  by 
^^^'  writs  oi  fieri  facias  and  vmditioni  es^onas  and  oi  ekgit^  by  which 

costs  either  alone,  or  together  with  a  sum  of  money  decreed  or  or- 
dered to  be  paid  by  one  party  to  another,  may  be  recovered  from 
the  personal  or  red  estate  of  the  party  to  pay  them  {$). 

The  method  of  carrying  the  provisions  of  this  Act  into  effect, 
has  been  pointed  out  by  the  Orders  of  the  lOth  of  May,  1839  (f), 
in  the  appendix  to  which  Orders  will  be  found  the  proper  form  of 
writs  adapted  to  cases  of  costs,  whether  payable  alone  or  together 
with  a  sum  of  money  or  of  a  sum  of  money  with  interest 

It  is  to  be  recollected,  that,  in  any  of  the  above  cases,  it  is 
necessary  that  the  order  or  decree  under  which  the  costs  are  to  be 
paid,  should  be  duly  passed  and  entered  in  the  manner  already 
pointed  out,  at  least  one  month  before  a  writ  of  elegit  or  of  fieri  far 
das  can  be  sued  out  upon  it,  and  that  the  date  of  such  entry  must 
be  marked  upon  the  order  (u). 

The  costs  also  must  be  taxed  by  the  Master,  and  the  Master's 
certificate  of  such  taxation  filed,  and  a  copy  thereof  produced  to 
the  Clerk  of  Records  and  Writs  issuing  the  writ,  together  with  the 
decree  or  order  directing  the  payment 


Where  eofta        The  above  methods  of  procuring  the  payment  of  costs  apply, 
are  payable 
out  of  fond  in 

Oonrt.                   (0  Anon.  14  Ves.  907.  eftates  of  the  party  to  pay  them  ia 

(k)  Ante,  p.  1277.  the  manner  there  pointed  oat ;  vide 

(0  1  &>  2  Vict  c.  110— Bv  this  ante,  p.  1239. 

Act,   8.  13  (rendered   applicable  to  (s)  Vide  ante,  p.  1237. 

decrees   and   orders  by    Courts    of  (()  Ibid.  1244. 

Equity,  by  sect.  18),  costs  may  be  («)  Ibid.  1246. 

made  a  direct  charge  upon  the  real 


Payment  of^  how  enforced.  1599 

ly,  where  costs  are  payable  from  one  party  to  another ;  where  By  Fieri  Fm- 

ej  are  payable  out  of  the  fund  or  estate  which  is  the  subject   of  ^^^^If^l^' 

spate,  the  proper  course,  where  the  fund  is  standing  in  the  name 

'the  Accountant-general,  is  for  the  party  having  the  carriage  of 

le  order  to  leave  the  same,  together  with  an  office  copy  of  the 

[aster's  report  or  certificate,  with  the  clerk  of  the  Accountant- 

eneral  in  whose  division  the  fund  is  placed,  who  will  prepare  a 

heck  upoD  the  Bank  of  England  for  the  amount.    The  check  is 

ften  passed  through  the  offices  and  taken  to  the  Bank  of  England, 

tk  the  same  manner  as  checks  for  the  payment  of  money  out  of 

>mTt  in  other  cases  (x). 

Where  the  costs  are  to  be  paid  out  of  a  fund  not  in  Court,  or or  oat  of 

)ut  of  the  estate  which  is  the  subject  of  litigation,  no  subpcena  lies  !?°^_?^^  ^^ 

.         Ill  ^      .  .       *^,  ,     Court,  or  ei- 

igainst  the  party  m  whose  hands  the  property  is,  or  m  whom  the  tate. 

satate  is  vested,  but  a  sufficient  proportion  of  the  fund  or  estate 

rill  be  ordered  to  be  sold  (y).     A  direction  to  this  effect,  where 

lone  is  contained  in  the  decree,  may  be  obtained  by  motion  (z). 

!t  is  OBual,  however,  to  insert  the  order  for  a  sale  of  the  estate,  for 

he  purpose  of  paying  the  costs,  in  the  decree  or  order  itself,  and 

in  omission  to  do  so  may  be  a  ground  for  a  rehearing  or  appeal  (a). 

[t  has  been  already  mentioned,  that,  where  a  tenant  for  life  of  an 

tstate  is  entitled  to  costs  out  of  the  estate,  the  Court  will  direct  an 

immediate  sale  to  raise  the  costs  (6). 


It  has  been  before  stated,  that  where,  after  a  bill  has  been  dis-  Where  bill 
missed  for  want  of  prosecution,  the  plaintiff  files  another  bill  for  nbl^l'to  fiie^ 
the  same  purpose,  the  Court  will  suspend  the  proceedings  on  the  another, 
new  bill,  Ull  the  costs  of  the  former  suit  have  been  paid,  and,  that 
it  will  even  do  so  where  the  defendant  in  the  second  suit  is  exec- 
utor of  the  defendant  in  the  first  suit  (c) ;  the  same  course  will 
also  be  al/owed  by  the  Court  where  the  original  bill  has  been  dis- 
missed at  the  hearings  without  prejudice  to  the  plaintiff's  filing  a 
new  bill  for  the  same  matter  (d).    It  seems,  however,  that  the 
Court  will  not  make  such  an  order  if  the  defendant  takes  any  step 
in  the  new  cause  before  applying  for  it  (e). 

It  may  be  convenient  to  mention  here,  that  the  41st  order  of  CoiU  of  a 
Angosty  1841,  directs,  **  that  where  a  defendant  in  equity  files  a  ^^^  **»^  ^*>' 

(x)  Smith,  696,  3rd  ed.  (a)  Vide  BorkeU  «.  Spray,  1  R.  & 

(v)  Cannoii  v.  Beely.  1  Dick.  115;  M.  113. 
ail  Tide  Cannell  v.  Beeby,  S.  C. ;        (b)  Ante,  p.  1579. 
Beaaei  on  Costa,  Appz.  7.  (e)  Ibid.  952. 

(s)  Cannell «.  Beeby,  obi  fopra.  (dS  Onp  v,  Tmeloek,  3  MoU.  41. 
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How  Enforced  cross  bill  against  the  plaintiff  in  eqaity  for  discovery  only,  tbe 
s^^^'-sJm^y  <^ost«  o^  8"<^^  ^iU  and  of  the  answer  thereto  shall  be  in  tbe  dis- 
cretion of  the  Court,  at  the  hearing  of  the  original  cause." 
Under  Orders      It  will  be  observed, 'that,  according  to  the  strict  language  of  this 
»fir-»        •  Qfdey^  the  discretion  conferred  by  it  upon  the  Court,  can  only  be 
exercised  at  the  hearing  of  the  original  cause.    The  consequence 
of  this  was,  that  if  the  plaintiff  in  the  original  suit  never  brought 
his  cause  to  a  hearing,  no  opportunity  was  afforded  for  the  exer- 
cise  of  the  power  of  the  Court  over  the  costs  in  the  cross  cause  (/). 
Moreover,  under  the  practice  which  prevailed  before  thb  Order 
issued,  the  defendant  to  a  cross  bill  for  discovery  was  entitled  to 
move  for  his  costs  immediately  upon  filing  his  answer,  so  that  in  a 
case  where  the  plaintiff  in  the  original  suit  dismissed  his  own  bill, 
not  only  was  the  defendant  in  that  suit  unable  to  get  the  costs  of 
his  cross  bill  for  discovery,  but  he  was  liable  to  be  compelled  to 
pay  the  costs  of  the  answer  to  that  bill  {g). 
Under  Orders       The  125th  Order  of  May,  1845,  without  discharging  the  4l8t 
of  May,  1845.  Order  of  August,  1841,  has  removed  these  evils,  by  directing  that 
"  the  costs  of  a  bill  of  discovery  filed  by  any  defendant  to  a  bill 
for  relief,  are  to  be  costs  in  the  original  cause,  unless  the  Court 
otherwise  orders."  ' 

With  respect  to  bills  of  discovery  other  than  cross  bills,  there 
does  not  seem  to  be  any  thing  in  the  recent  Order  to  affect  the 
previous  practice,  so  that  now  as  heretofore  a  defendant  to  a 
bill  for  discovery  may  move  as  of  course  for  his  costs  as  soon 
as  he  has  put  in  an  answer,  and  the  time  for  excepting  has  expir- 
CostsofbUl     ed  (A)  (1).     Where,  however,  the  bill  prays   a  commission  to 


for  discovery. 


(/)    Skipworth  «.  Westfield,  13    277. 
Sim.  265.  (A)  Attorney -general  v.  Bureh,  4 

{g)  Westfield  v.  Skipworth,  1  Ph.    Mad.  178. 

(1)  The  general  practice  is,  that  a  plaintiff,  who  comes  merely  for  discor- 
ery  and  obtains  it,  shall  pay  the  costs.  Burnett  v.  Sanders,  4  John.  Ch.  504 ; 
M'Elwee  v.  Sntton,  1  Hill  Ch.  34 ;  Rinff  v.  Clark,  3  Paige,  76 ;  Weymoath 
V,  Boyer,  1  Vesey,  jr.  416;  Hervey  v.  Talbutt,  1  Jac.  &  W.  197;  Falton 
Bank  o.  N.  York  and  Sharon  Canal  Co.  4  Paige,  127. 

But  a  defendant  who  has  been  previously  applied  to  for  the  information 
sought  by  the  bill,  and  has  improperly  refused  to  give  it,  is  not  entitled  to 
costs,  though  he  makes  the  discovery  when  sought  by  the  bill.  Ring  v.  Clark, 
3  Paige,  76 ;  Burnett  v.  Sanders,  4  John.  Ch.  504  ;  M'Elwee  v.  Sutton,  1 
HUl  Ch.  34. 

In  a  case  where  the  defendant  in  a  bill  of  discovery  is  entitled  to  costs,  iie 
may  move  for  them  as  soon  as  the  answer  is  perfected.  Ring  v.  Clark,  3 
Paijre,  76. 

Where  an  officer  of  a  corporation  is  necessarily  made  a  party,  for  the  pur- 
poses of  discovery  merely,  if  the  plaintiff  is  compelled  to  pay  the  costs  of 
such  discovery,  he  may  have  a  decree  over  aranst  the  other  parties  for  soch 
costs.    Falton  Bank  v.  N.  York  and  Sharon  Canal  Co.  4  Paige,  127. 
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examine  witnesses  as  well  as  a  discovery  from  the  defendant,  the  How  Enforeec 
proper  time  to  move  for  the  costs  of  the  discovery  is  afler  the 
return  of  the  commission,  for  the  conduct  of  the  defendant  in 
examining  witnesses  under  the  commission  may  influence  the 
costs  (t). 

But  in  the  case  of  a  hill  to  perpetuate  testimony,  the  defendant  Of  bilbtoper 
may  move  as  of  course  for  his  costs,  as  soon  as  the  witnesses  have  ^^***  ^^"^ 
been  examined  or  the  commission  executed,  and  before  publica- 
tion^ upon  the  allegation  that  he  did  not  examine  any  witnesses  {k). 


(0  Banbniy  v.  ,  9  Vei.  103;    Beavan  «.  Carpenter,  11  Sim.  22; 

non.  8  Vet.  69.  Foulds  v.  Midgley,  1  V.  &  B.  138 ; 

(k)  YfnghX  V.  TathAm,  2  Sim.  459 ;    and  ante,  p.  948-9. 
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CHAPTER  XXVIII. 


OF    REHEARINGS    AND    APPEALS. 


Section  I.  —  General  Rules. 


Oiflbrent 
metbodi  of 
reviewing  the 
decision  of  the 
Court. 


Rehearing  be- 
fore Lord 
Chancellor, 
coniidered  ai 
an  appeal. 


No  appeal 
from  an  order 
or  decree  by 
eonsent, 


Where  a  party  feels  himself  aggrieved  by  a  decree  or  decretal 
order  of  the  Coart,  there  are  three  modes  by  which  he  may  hare 
it  either  reversed  or  altered  :  viz.  1.  By  a  Rehearing  before  the 
same  or  another  Judge  of  the  Court ;  2.  By  an  appeal  to  the 
House  of  Lords;  and,  3.  By  a  Bill  of  Review  (1). 

As  a  rehearing,  by  the  Lord  Chancellor,  of  a  decree  or  order  made 
by  the  Master  of  the  Rolls  or  of  a  Vice-Chancellor,  is  in  fact  an  ap- 
peal ;  and,  as  many  of  the  rules  applicable  to  appeals  to  the  House  of 
Lords,  are  applicable  to  those  proceedings  in  common  with  rehear- 
ings  before  the  Lord  Chancellor,  the  present  section  will  be  de- 
voted to  the  consideration  of  those  rules  and  principles  which  are 
common  to  both  proceedings  ;  and  it  is  to  be  premised,  that,  as 
the  term  "  appeal "  may  be  applied  to  both,  it  will,  where  used  in 
the  following  pages,  include  rehearings  in  Chancery  as  well  as 
appeals  to  the  House  of  Lords,  except  in  those  instances  in  which 
the  distinction  shall  be  specifically  pointed  out. 

It  is  to  be  recollected,  that,  except  in  the  instances  already 
pointed  out,  a  decree  or  order  made  by  consent  of  counsel,  cannot 
be  the  subject  of  appeal  (a)  (2)  ;  and  it  is  to  be  observed,  that  for 

(a)  Vide  ante,  1179. 

(1)  In  reference  to  bills  of  review,  see  Story  £q.  PI.  §  403,  et  seq. ;  3 
Smith  Ch.  Pr.  (2nd  Am.  ed  )  48,  et  seq.  and  notes;  post,  chap.  30. 

(2)  Atkinson  v.  Manks,  1  Cowen,  691 :  Ringgold's  case,  1  Bland,  5, 12; 
ib.  18, 270 ;  Coster  v.  Clarke,  3  Edw.  405.  See  French  v.  Shotwell,  6  John. 
Ch.564 ;  Decoster  v.  La  Farge,  1  Paige,  574  ;  Monett  v.  Lawrence,  12  John. 
521. 

In  Ohio,  onder  the  Act  1831,  giving  an  appeal  <<  from  any  final  sentence 
or  decree,"  an  appeal  lies  from  a  decree  in  the  Common  Pleas,  taken  by 
consent  of  parties.  Brewer  v.  Connecticut,  9  Ohio,  189.  See  Morris  «. 
Davies,  5  Clark  &  Fin.  163. 

Neith^  will  an  appeal  lie  from  a  decree  entered  by  default.  Kane  «. 
Whittick,  8  Wendell,  219. 

Ai  to  appeals  from  decrees  entered  pro  emrf^eso^  see  Rowley  v.  Benthoy- 
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this  pmposc,  an  order,  made  at  the  hearing,  for  the  cause  to  stand  Who  may  Ap- 
ofer  with  liberty  to  the  plaintiff  to  add  parties,  is  considered  as  an  s^^S^^^^^^ 

order  made  by  consent,  and  cannot  be  appealed  from  ;  for  ''  in or  from 

troth  the  want  of  parties  is  in  its  nature  a  reason  for  diminishing  "„^^  jj,^^ 
the  plaiotirs  bill,  and  it  was  a  matter  of  relaxation,  on  the  part  over,  with 
of  the  Coort,  when  it  permitted  the  cause  to  stand  over."     If  the  ^^^^  ^  ^^ 
plaintiff  is  dissatisfied  with  the  opinion  of  the  Court,  as  to  the  want 
of  parties,  he  should  let  the  bill  be  dismissed,  and  then  appeal 
from  the  order  of  dismissal  (6). 

This  mle,  however,  does  not  apply  to  cases  in  which,  upon  a  Secus^  where 
demnncr  for  want  of  parties,  the  demurrer  is  allowed,  with  liber-  h^arin^^de- 
ty  to  the  plaintiff  to  amend :  in  such  cases  the  plaintiff,  by  acqui-  marrer. 
esciog  in  the  undertaking  to  amend,  does  not  preclude  his  right  of 
ippeil(c). 

It  seems  that  a  party  dissatisfied  with  a  decree,  will  not  prejudice  Appeal  not 
his  right  to  appeal,  or  have  the  cause  reheard,  by  consenting  to  consentiiiff  to 
tn  order  consequential  upon  the  decree  {d)  ;  indeed  the  general  an  order  con- 
rale  of  the  Court  being  that  an  appeal  or  a  rehearing  does  not  ™n*  decree  • 
suspend  the  proceedings  under  the  decree,  it  would  be  absurd  to 
say  that,  if  a  party,  in  order  to  save  the  expense  of  a  contest  upon 
ft  point  which,  supposing  the  decree  to  stand,  he  could  not  sustain, 
should  obey  the  decree,  by  consenting  to  an  order  consequen- 
tial apoD  it,  he  is  by  such  obedience  to  be  deprived  of  his  right  to 
hare  the  case  reheard. 

Where  an  agreement  had  been  signed  by  the  parties,  and  by nor  by 

consent  made  an  order  of  the  Court,  to  submit  to  such  decree  as  JJ^ppe^*  *"** 

the  Conrt  should  make,  provided  it  should  be  on  the  merits,  and  senile. 

not  on  any  mistake  in  the  pleadings,  and  that  neither  party  should 

^'^  an  appeal,  notwithstanding  which,  one  party  petitioned  for 

and  obtained,  fi'om  Lord  King,  an  order  for  a  rehearing  ;  Lord 

Talhot,  although  he  expressed  doubts  whether,  if  the  agreement 

M  been  disclosed  to  the  Court  originally,  the  order  for  a  rehear- 

ug  voold  have  been  made,  yet  as  his  predecessor,  who  heard  the 

caose,  had  ordered  a  rehearing,  and  thereby  shown  he  was  not 

xtiified  with  the  decree,  he  refused  to  discharge  it  (e). 


^ 


(^)  Beresfordv.  Adair,  2  Cox,  156.        {d)  Wood  v.  Griffith,  1  Mer.  35. 
[<)  Ledbetter  «.  Long,  4  M.  &  C.        {e)  Buck  v.  Fawcett,  3  P.  Wma. 


KB,  16  Wendell,  369 ;  Hoye  v.  Penn,  1  Bland,  35  ;  RingflroId*B  case,  ib.  5, 
IS;  8hve  v.  Llewellen,  ib.  18;  McKim  o.  Thompson,  ib.  270 ;  Murphey  v. 
Aoer.  Life  lum  A.  Tnut  Co.  25  Wendell,  249;  Tripp  «.  Cook,  26  Wendell, 
M3;  Hart  «.  Strong,  15  Vermont,  377. 
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Who  may  Ap- 
peal. 

Creditors 
eoiniiig  in 
under  decree. 


may  ap- 
peal fh>m  the 
decree  itself. 


Any  nerson, 
bound  by  de- 
cree, may  ap- 
peal. 


Remainder- 
man after  es- 
tate tail,  may 
appeal)  and 
file  supple- 
mental bill. 


It  is  not  necessary,  that  the  person  who  appeals  should  be  actu- 
ally a  party  to  the  record,  provided  he  has  an  interest  in  the  ques- 
tion which  may  be  affected  by  the  decree  or  order  appealed  from 
(1)  ;  e?en  creditors  coming  in  before  the  Master,  under  a  decree, 
have  been  held  entitled  to  rehear  the  cause,  though  not  parties  to 
the  bill,  because  the  decree  affected  their  interest  (f).  In  Hon- 
gerford's  case  (g),  the  creditors  complained,  that  the  property  had 
not  been  applied  as  it  ought ;  and  it  was  objected,  that  they  could 
not  come  in  under  the  decree,  and  impeach  the  decree  ;  and  it 
was  answered  that  they  might,  for,  if  the  decree  contained  in  itself 
a  wrong  disposition  of  the  property,  they,  coming  in  as  creditors, 
had  a  right  to  appeal,  because  the  decree  bound  their  rights.  In 
Osborne  v.  Usher  (A),  the  same  principle  is  admitted  ;  and  it  if 
held,  that  if  the  right  of  a  remainder-man,  or  of  any  person  entitled 
to  the  estate  in  any  way,  is  bound  by  the  decree,  he  must  have  a 
right  to  appeal  from  it,  as  well  as  the  person  against  whom  it  was 
made  (t). 

Upon  this  ground,  it  has  been  determined,  that  a  tenant  in  tail 
in  remainder  expectant,  afrer  the  determination  of  a  prior  estate 
tail  (who  would  not  be  a  necessary  party  to  a  suit  affecting  the 
entailed  estate,  against  the  prior  tenant  in  tail),  has  a  right  to  ap- 
peal against  the  decree  in  that  suit ;  and  that  he  may  file  a  sup- 


(/)  Giffiird  V.  Hort,  1  Sch.  &  Lef. 
409. 

(^)  Cited,  ib. 


(A)  6  Bro.  P.  C.  ed.  Toml.  90. 
(i)  Gifiard  v.  Hort,  ubi  supra. 


(1)  A  party  who  has  no  interest  in  the  subject-matter  of  the  suit,  or  whose 
interest  has  ceased  since  the  commencement  of  it,  cannot  bring  an  appeal. 
Reid  V.  Vanderheyden,  5  Cowen,  719  ;  Mills  v.  Hoag,7  Paige,  18 ;  Idlley  «. 
Bowen,  11  Wendell,  238 ;  Steele  o.  White,  2  Paige,  478. 

A  mere  interest  in  the  costs  gives  no  right  of  appeal  in  respect  to  any 
other  matter.    Reid  v.  Vanderheyden,  5  Cowen,  719. 

No  person  is  authorized  to  appeal  from  a  decree  unless  he  is  injured  or  ag- 
grieved by  it,  and  a  party  who  is  injnred  or  aggrieved  by  one  part  of  a  de- 
cree only,  cannot  by  appeal  call  in  qnestion  another  part  of  the  decree,  in 
which  he  is  not  interested.  Cuyler  v.  Moreland,  6  P>ug^,  273;  Idleyv. 
Bowen,  11  Wendell,  227 ;  Hone  v.  Van  Schaick,7  Paige,  ^1.  And  in  gen- 
eral no  person  can  bring  an  appeal  unless  he  was  a  party,  or  represents  a 
party  in  the  matter  in  the  Court  below ;  although  he  may  have  an  interest 
in  the  question.  Ludlow  v.  Greenhouse,  1  Bligh,  (N.  S.)  17;  Steele  «. 
White,  2  Paige,  478. 

But  it  is  not  necessary  that  a  party  should  have  appeared  in  the  Court  be- 
low, to  entitle  him  to  an  appeal.    Hyslop  v  Powers,  9  Paige,  322. 

It  seems  that  a  person  interested  in  proving  a  will,  may  make  himself  a 
party  to  an  appeal  from  the  decision  of  the  Court  below,  although  he  was 
not  a  party  to  the  proceedings  in  that  Court.    Foster  v.  Tyler,  7  raige,  48. 

Any  one  of  several  against  whom  a  decree  is  rendered,  may  appeal  fhuB 
it.    Johnson  v.  Johnson,  1  Dana,  3<y6. 
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bill,  for  the  purpose  of  making  himself  a  party  to  the     Upon  what 
ler  to  appeal  from  it  (k).  v^^^^^i^^x 

80  been  determined,  by  the  House  of  Lords,  that  a  pur-  PurchaBer 
ler  a  decree,  though  no  party  to  the  suit,   may   appeal  '"*^®'  decree, 
der  setting  aside  a  bidding,  and  ordering  a  new  sale  be- 
aster  (/)  ;  and  it  has  been  held,  that  a  creditor  coming 
L  Master,  and  having  his  claim  disallowed  on  exceptions 
»rt,  may  appeal  from  the  order  disallowing  the  excep- 

be  observed,  however,  that  it  is  only  in  cases  in  which only 

It  of  the  party  wishing  to  appeal  will  be  bound  by  it,  ^  j^jee^ 
Muring  or  appeal  will  be  permitted,  at  the  instance  of  an 
not  oa  the  record ;  in  no  other  case  can  he  have  ground 
n  of  the  decree  or  order  (n). 

who  is  poor,  is  entitled  to  prosecute  or  defend  an  ap-  Appeal  maybe 
ehearing,  in  forma  pauperis,  in  the  same  manner  that  he  i^^S^'"*'**^ 
;  to  sue  and  be  sued  in  that  character  (o)  (1). 

louse  of  Lords,  a  poor  party,  whether  appellant  or  re- in  the 

may  be  admitted  tw  forma  pauperis.      To  obtain  such  ?°"!?  ^ 
» the  pauper  mast  present  a  petition,  accompanied  by  an 
r  his  poverty,  and  also  a  certificate  to  the  same  effect 
minister  and  churchwardens  of  the  parish  where  the 
iident. 

»aiiper  be  in  London,  no  affidavit  in  writing,  or  certifi- 
es necessary  ;  as,  in  that  case,  the  party  makes  oath  of 
poverty  in  person  at  the  bar  of  the  house  (p). 
h  Order  of  October,  1842,  directs,  "  That  any  solicitor 
J  petition  of  rehearing  or  appeal,  or  any  consent  to  a 
r  any  notice  of  motion,  or  any  proceeding  or  applica- 
made  by  a  pauper,  shall  thereby  become  subject  to  all 
ies  to  which  the  sworn  clerks  have  heretofore  been  sub- 
>ect  of  such  matters  "  (q). 

p.  411;  led  Tide  Osborne  &K.  253. 

i  flopra  ;  where  such  an  (n)  Ibid. 

sustained,  although  it  (o)  Bland  v.  Lamb,  2  J.  &  W.  402 ; 

ear  that  any  supplemen-  ante,  p.  44-5. 

tied.  (p)  Palmer's  Prac.  H.  L.  84. 

«.  Earl  Gower,  6  Bro.  (g)  As  to  the  extent  of  this  liability, 

see  post,  p.       " 
hilsea  «.  Garretj,  1  M. 


Iton  V.  Gardner,  3  Paige,  273,  it  was  held  that  an  appeal  cannot 
d  by  the  appellant  in  forma  pauperis,  but  he  must  give  securitv 
kud  if  he  succeeds,  he  may  have  dives  costs  on  the  appeal,  at- 
le  as  a  poor  person  in  the  Uourt  below. 


I  Of  Rehearings  and  Appeab. 

on  what       The  grounds  upon  which  a  party  may  appeal  from  a  decree  or 
i^^^^^[[^  order  of  the  Court,  or  have  it  reheard,  are  as  numerous  and  Tarir 
I  what       oos  as  the  cases  themselves,  and  any  attempt  at  pointing  them  oat 
adi  appeal  ^Q^ld  be  hopeless.     In  fact,  wherever  the  Court  is  called  upon  to 
lie  (1).      determine  a  question  of  Law  or  of  fact,  the  decision  may  be  the 
subject  of  a  rehearing  or  appeal,  by  any  party  who  considers  him- 
self aggrieved  by  it.    The  only  case  in  which  a  party  cannot  ap- 
peal from  the  decision  of  the  Court,  is  where  the  determination 
complained  of  is  merely  the  result  of  the  exercise  of  discretion  on 
the  part  of  the  Judge,  in  a  case  where  the  matter  was  fairly  a  sub- 

(1)  There  can  be  no  appeal  from  an  order  concerning  the  mere  practice  of 
the  Court,  or  course  of  proceeding  in  the  cause.  Rowley  v.  Van  Benthny- 
sen,  16  Wendell,  369, 371,  378,  379;  Tripp  v.  Cook,  26  Wendell,  150, 155. 

No  appeal  lies  from  a  mere  initiatory  order.  See  McCredie  v.  Senior,  4 
Paige,  378  \  Buel  v.  Street,  9  John.  443 ;  Truiteei  of  Huntington  «.  NicoII, 
3  John.  566. 

No  appeal  Ilea  from  an  order  directinff  a  sale  of  the  properhr  in  litigation, 
and  that  the  money  be  brought  into  Court.  Chapman  v.  HammerSey,  4 
Wendell,  173 ;  McKim  v.  Thompson,  1  Bland,  172 ;  nor  from  an  order  refin- 
ing a  rehearing  of  a  motion  for  instructions  to  a  Master,  as  to  the  examiiM- 
tion  of  a  witness.    Williamson  v.  Hyer,  4  Wendell,  170. 

In  Robertson  v.  Bingley,  1  M'Cord  Ch.  351,  it  is  remarked  by  NoU  J.  in 
deliverinff  the  opinion  of'^the  Court,  **  I  think  there  is  no  rule  which  ought 
more  rigidly  to  be  adhered  to,  than  that  an  appeal  ought  not  to  be  allowed  mm 
an  interlocutory  order.  There  is  some  difficulty  in  defining  in  terms  so  pre- 
cise as  is  desirable,  what  shall  be  considered  such  interlocutory  order  as  to 
preclude  au  appeal.  But  I  think  it  may  be  laid  down  as  a  general  rule,  that 
an  order  which  does  not  put  a  final  end  to  the  case,  nor  estAlish  any  princi- 
ple which  will  finally  affect  the  merits  of  the  case,  nor  deprive  the  party  of 
any  benefit  which  he  may  have  at  a  final  hearing,  ought  to  be  consider«$d  an 
interlocutory  order,  from  which  no  appeal  ought  to  be  allowed."  See  Ber^ 
ryhill  v.  M'Kee,  3  Terger,  157;  Gibson  v.  Randolph,  2  Munf.  310 ;  Allen 
V.  Belcher,  2  Hen.  &  Munf.  595 ;  Daniels  v.  Taggart,  4  Gill  &  John.  311 ; 
Ha^rthorp  v.  Hook,  4  Gill  &  John.  270  ;  Richardson  v.  Jones,  3  ib.  163; 
Roberts  v.  Salisbury,  ib.  425.  See  the  observations  of  Mr.  Justice  Bron- 
son  on  this  subject  in  Rowley  v.  Van  Benthuysen,  16  Wendell,  369,  371, 
378,  379. 

If  an  order  for  an  attachment  contains  a  final  determination  or  adjudica^ 
tion  that  the  defendant  is  in  contempt,  he  may  appeal  therefrom.  McCre* 
die  V.  Senior,  4  Paige,  378.  An  orcier  directing  an  issue  is  a  proper  snbjeot 
of  an  appeal.    Ante,  1289,  and  note  to  this  point. 

An  appeal  will  lie  from  an  order  refusin^r  to  open  proofs  in  a  cause,  for  the 
purpose  of  re-examining  a  witness  who,  since  his  examination,  has  disclos- 
ed facts  material  and  pertinent  to  the  issue,  which  he  did  not  disclose  when 
on  examination.  This  decision  proceeds  on  the  ground  that  the  order  ap- 
pealed from  affected  the  merits  of  the  cause.  Beach  v.  Fulton  Bank,  2 
Wendell,  225. 

An  appeal  lies  from  an  order  of  the  Court  refusing  to  dissolve  an  injunc- 
tion, and  awarding  costs  against  the  defendants.  M'Vicar  v.  Wolcott,  4 
John.  Ch.  510.  So  from  an  order  granting  an  injunction.  Simpson  v.  Hart, 
14  John.  65 ;  Martin  v.  Dwelly,  6  Wendell,  11.  See  Hoyt  v.  Gelston,  13 
John.  140.  An  appeal  will  lie  to  the  Chancellor  from  an  order  of  a  Vice- 
Chancellor,  made  subsequent  to  a  final  decree  in  the  cause.  Tripp  «.  Vin- 
cent, 8  Faige,  176. 
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jeetfiff  the  exercise  of  discretion  (1) ;  in  such  cases,  the  practice  Upon  what 
of  tlie  Court  wiD  not  allow  an  appeal  from  the  discretion  of  one  App«^'^Uei 
Jodge  to  that  of  another.  v^'^n^'*^^ 

Upon  this  ground  it  is,  that  the  Courts  have  adopted  the  rule,  ^^i^  ^i^^ 
that  there  can  be  no  rehearing  or  appeal  upon  the  question  of  there  can  be 
costs  (2).    The  foundation  of  this  rule  is  clearly  stated  by  Lord  "^  J^^^^^f 
Hvdwicke,  in  Owen  o.  Griffith  (r),  viz.  ''  to  prevent  vexation  and  costs, 
trouble ;  for  as  cases  in  Equity  often   depend  on   abundance  of 
circumstances,  about  which,  as  the  reason  of  mankind  might  dif- 
fer, it  would  (t,  e.  if  the  question  of  costs  might   be  laid  open 
generaDj)  create  perpetual  appeals."    The  operation  of  the  rule,  ^^^**^°*  ^ 
however,  is  strictly  confined  to  cases  in  which  costs  are  to  be  paid  '' 

hj  one  party  to  another,  and  do  not  form  any  part  of  the  relief  Where  costs 
sought  by  the  bill,  and  it  is  liable  to  exception,  where  the  costs  ^^^^^^ 
tre  payable  out  of  a  fund,  or  are  chargeable  upon  an  estate,  or  or  are  part  of 
ire  part  of  the  relief  to  which  a  par^  is  entitled,  and  the  facts  of  ^^'J^'^/'.^.^ 
tbe  case  distinctly  appear  upon  the  face  of  the  proceedings  them-  |g  entiUed. 
kItcs;  bo  thai  it  is  not  necessary,  in  determining  the  question  of 
c<»t8,  upon  the  i^eal,  to  enter  into  any  investigation  of  the 
™crit8  (5)  (3).      Upon  this  ground,  in  the  case  of  Owen  v.  Grif- 
fith (/},  ibore  cited,  Lord  Hardwicke  entertained  an  appeal  by  an 
incumbrancer,  who  had  brought  his  bill  to  compel  the  payment 

.(^}  ^  Viet.  3S0 ;  Amb.  520,  S.  C. ;  is  incorrectly  reported ;  the  question 

vide  Wirdmtn  «.  Kent,  1  Bro.  C.  C.  having  been,  not  as  to  the  costs  of 

1«);  SDick.  594  ;  Williams  v.  Beg-  the  cause,  but  as  to  the  cost  of  the 

■KiOi  cited  ib. ;  and  Beames  on  Costs  conveyance    of    the    estate ;     vide 

(ei  1840),  Appx.  10.— It  is  to  be  no-  Beames  on  Costs,  Appx.  No.  12 ;  and 

^thatt  ease,  in  Moseley,  p.  395,  Angell  v.  Davis,  4  BI.  <Sl  C.  363. 

™»M  t.  Granger,  which,  from  the  (s)  Angell  9.  Davis,  4  M.  &  C. 

^nent  of  it  there,  appears  to  be  360. 

nTanamee  with  the  rule  laid  down,  (<)  Ubi  supra. 

.  P)  Tnpp  V.  Cook,  26  Wendell,  150 ;  Rogers  v.  Hosack,  18  Wendell,  319 ; 

P^ky  9.  Benthnysen,  16  WendeU,  369,  371,  378,  379  j  Owings  v,  Worth- 

i?fK  10  GiU  A;  John.  283 ;  Scott «.  Crawford,  10  GiU  &  John.  379 ;  Mer- 

*»»».  Barton,  14  Vermont,  501. 
(*)  A  rehearing  or  appeal  is  not  granted  for  costs  only,  except  in  special 

^'  Travis  «.  Waters,  1  John.  Ch.  48 ;  Eastburn  v.  Kirk,  2  John.  Ch. 

}n  Aihby  V,  Kiger,  3  Rand.  165 ;  Rogers  v.  HoUy,  18  Wendell,  350 ;  Lew- 

?*•  Wilson,  1  M*Cord  Ch.  210;    M'MiUan  «.  Eldridge,  Harp.  £q.  260; 

*ajfci  ,.  Lyles,  1  Hill  Ch.  76, 92. 

It  ii  otherwise  where  a  party  is  entitled  to  costs  as  a  matter  of  strict  right. 
^>««d  9.  Miller,  4  Paige,  473 ;  Winslow  v.  Collins,  3  Paige,  88. 
^  Writ  of  Error  will  not  lie  to  reverse  a  decree  for  costs  only ;  though  if  a 
^Ke  be  opened  as  to  other  points,  it  may  be  reformed  also  in  the  matter  of 
^  Randolph  v.  Rosser,  7  Porter,  249 ;  Hunt  v.  Lewin,  4  Stew.  A  Port. 

(3)  Winslow  V.  Collins,  3  Paige,  88. 
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No  Appeal  for  of  his  charge,  out  of  an  estate  which  he  had  extended  by  elegit 
ally.         ^P^'^  ^  judgment,  and  to  whom  the  Judge  below  had  refused  his 
>^^^N/^^^  costs,  although  he  had  given  him  his  principal  and  interest ;  his 
Lordship  holding,  that  an  incumbrancer  upon  an  estate  for  a  just 
debt  has  a  lien  upon  the  estate  for  his  costs,  as  well  as  his  demand ; 
and  that,  therefore,  the  appeal,   although  for  costs,   affected  the 
merits  of  the  case  (u). 
Exception  ^^^  same  distinction  was  recognized  by  Lord  Keeper  Northiog- 

where  they  ton,  in  Cooper  v,  Scott  (2),  and  by  Lord  Eldon,  in  Jenour  v. 
out  of^ffen-  Jenour  {y).  In  that  case,  the  question  arose  upon  the  interest  of 
eral  fund.  the  parties  in  a  trust  fund,  which  had  been  separated  from  the 
general  residue,  and  the  bill  prayed,  that  the  costs  of  the  suit 
might  be  paid  out  of  the  general  estate ;  upon  the  hearing,  the 
costs  were  ordered  to  be  paid  out  of  the  general  estate ;  but  00 
an  appeal,  although  the  decree  of  the  Master  of  the.  Rolls,  upon 
the  right  to  the  fund,  was  affirmed.  Lord  Eldon  corrected  the  de- 
cree, as  to  costs,  by  directing  them  to  be  paid  out  of  the  particular 
fund,  and  not  out  of  the  general  estate  (z) ;  holding,  that  the  costs 
were  not  within  the  common  rule. 

or  where       So,  in  Taylor  v,  Popham  (a).  Lord  Eldon  states  the  rule  to  be, 

out^of'a  iund'*  *^**  where  the  costs  are  disposed  of,  as  subjects  of  relief,  though 
belonging  to  a  they  are  the  subject  of  appeal,  it  is  not  an  appeal  for  costs.  Id 
party  who  ^y^^^  cise,  a  creditor  had  a  contingent  lien  upon  a  particular  fund, 
chared  with  which  had  been  appropriated  to  answer  it,  and  an  order  of  Lord 
them.  Erskine  had  given,  to  the  solicitors  in  the  cause,  a  lien  for  their 

costs,  upon  the  fund  generally;  —  the  question  on  the  appeal 
was,  whether  they  should  have  those  costs  out  of  the  appropriated 
fund,  in  preference  to  the  party  having  the  contingent  claim 
upon  it;  and  Lord  Eldon's  observation  upon  the  question  is,  ''It 
is  quite  competent  to  rehear  or  appeal  upon  such  a  point  respect- 
ing costs  as  this ;  the  Court  having  given  costs,  has  applied  the 
fund  of  the  party  to  a  payment  to  which  it  ought  not  to  have  been 
applied." 

The  same  distinction  was  acted  upon  by  Lord  Lyndhnrst,  in 
Bushett  V,  Spray  (6),  and  has  been  much  considered  and  ap- 
proved of  by  Lord  Cottenham  in  Taylor  o.  Southgate  (c),  Mars- 
den  V,  Eyre  (d),  and  in  Angell  v.  Davis  (e) ;  in  the  last  of  which 

(m)  Vide  Lord  C:k>ttenham'8  Judff-  (z)  Vide  ante,  p.  1576-7. 

ment  in  Angell  v.  Davis,  4  M.  d[.  C.  (a)  15  Ves.  72. 

363.  (6)  1R.&M.113. 

(x)  1  Eden,  17 ;  1  Bro.  C.  C.  141,  (c)  4  M.  &  C.  203. 

n.  (d)  Ibid.  231. 

(y)  10  Ves.  562.  («)  Ibid.  360. 
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caseSy  his  Lordship  foands  his  judgment  upon  three  very  import-  ^o  A|>peal  fo 
ant  circumstances  which  appeared  in  the  case,  any  of  which,  his  v^^p-^!-^^ 
Lordship  held,  would  have  been  sufficient  to  sustain  the  appeal : 
1st.  The  bill  prayed,  that  the  defendant  might  restore  the  property 
in  question,  and  pay  the  costs,  asking  the  payment  of  the  costs, 
by  way  of  special  relief;  %d.  The  case  was  one,  in  which  the 
proceedings  themselves,  without  going  into  the  details  of  the 
transaction,  furnished  all  the  information  necessary  for  the  pur- 
pose of  determining  the  question ;  and,  3rdly.  It  was  not  one  of 
personal  costs,  in  which  the  Court  had  ordered  one  party  to  pay 
them,  but  a  case  in  which  the  Court  had  directed  them  to  be  paid 
out  of  a  particular  fund. 

In  a  more  recent  case.  Lord  Cottenham  held,  that  as  a  party  Exception, 
interested  in  a  fund,  might  appeal  from  a  decree  directing  costs  ^^®'®  j"^^  ^ 
to  be  paid  out  of  that  fund ;  so  persons  personally  ordered  to  pay  costs,  which 

costs,  miffht  appeal  from  the  decree,  on  the  firound  that  the  costs  °^?i**  *?  *?,. 
>       a        rr  ^  ,      -.      ,  ,  Jv       *«i  n    «    i  P*«d  out  of  thi 

ought  to  be  paid  out  of  the  fund  (/ ).     The  case  alluded  to  was  fond. 

an  appeal  from  a  decree  by  the  V.  C.  of  England,  with  regard  to 
the  right  to  a  certain  fund  in  Court,  which  was  claimed  by  a  mar- 
ried woman  against  her  husband,  as  property  settled  to  her  sep- 
arate use;  the  Vice-chancellor  held,  that  the  flmd  belonged  to 
the  wife,  and  ordered  the  costs  of  the  suit  to  be  paid  by  the  hus- 
band and  two  individuab  who  were  trustees  of  the  settlement. 
From  this  decision,  two  petitions  for  a  rehearing  were  presented, 
one  by  the  husband,  and  the  other  by  the  trustees.  It  was  ob- 
jected, at  the  rehearing,  that  the  petition  of  the  trustees,  being 
in  effect  merely  an  appeal  for  costs,  could  not  be  proceeded  with ; 
but  Lord  Cottenham  held,  that  an  appeal  for  costs  under  such 
circumstances,  might  be  sustained,  and  allowed  the  argument  to 
go  on. 

Another  exception  to  the  general  rule  as  to  costs  is  afforded  by  Where  the 
a  case  (g)  in  the  House  of  Lords,  which,  although  made  upon  the  ^^din/an 
hearing  of  an  appeal  from  the  Court  of  Session  in  Scotland,  may  given  b^  Act 
be  cited  as  applicable  to  all  cases,  English  as  weU  as  Scotch.    In  ®^  Pwli*"*"* 
that  case,  it  was  held,  that  though  an  appeal  for  costs  only  will  not 
fie,  when  costs  are  in  the  discretion  of  the  Court ;  yet  where  the 
Court  is  directed,  by  an  Act  of  Parliament,  to  give  costs,  it  is  a 
proper  subject  of  appeal,  if  they  are  not  given  according  to  the 
requisition  of  the  Act 

The  above  instances  form  the  only  exceptions  which  have  as  Rule  that  no 

if)  Bwjit  «.  Bigot,  L.  C.  July,        (g)  Todv.Tod,!  filigh,N.S.639. 
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Exeeption 
where  other 
ground  of  ^h 
petl  is  i<ma 
jUeUken. 


No  Appeal  for  yet  been  acknowledged,  to  what  may  be  considered  as  the  general 
^^^^..^^,,^^  rule  of  the  Court,  that  there  can  be  no  rehearing  or  appeal  for 
appeal  for         costs,  a  rule  which  is  very  strictly  adhered  to ;  so  much  so,  that 
dedb° w)u^    the  Court  will  not  permit  it  to  be  evaded,  by  coupling  the  appeal 
ling  another      for  costs  with  another  ground  of  appeal,  which  is  unfounded,  for 
ground  of  ap-  ^jj^  mere  purpose  of  giving  color  to  the  appeal  for  costs.     Thus, 
where  a  rehearing  was  on  the  ground,  that  a  defendant,  charged 
by  the  decree  with  the  payment  of  a  sum  of  money,  ought  also  to 
have  been  charged  with  interest  and  costs,  the  Court  was  of  opin- 
ion, that  the  decree  was  correct  as  to  interest,  which  ought  not  to 
have  been  given ;  it  was  thought  also,  that  the  decree  was  wrong 
in  not  charging  the  defendant  with  the  costs,  nevertheless  the  de- 
cree was  affirmed.  — "  They  did  not  think  the  claim  of  interest 
was  frivolous ;  but,  as  it  was  unfounded,  the  costs  were  the  cmlj 
thing  in  question  ultimately  "  (A). 

It  must  not,  however,  be  assumed,  from  the  case  last  quoted, 
that,  in  all  cases  where  the  appeal  for  costs  is  coupled  with  other 
grounds  of  appeal,  the  Court  will,  if  it  affirms  the  decree  upon 
the  other  grounds,  refuse  to  interfere  upon  the  question  of  costs, 
if  it  considers  the  decision  below  upon  that  point  to  have  beeo 
wrong ;  on  the  contrary,  many  cases  have  occurred  in  which  de- 
crees have  been  varied  as  to  costs,  though  affirmed  on  every  other 
point  (t).  The  rule,  as  to  this,  is  very  distinctly  laid  down  by 
Lord  Lyndhurst  in  Attorney-General  v.  Butcher  (k) ;  his  Lordship 
says  —  "  If  a  party  appeals,  having  a  substantial  ground  of  appeal 
and  a  fair  question  to  agitate,  and  brings  in  the  question  of  costs 
along  with  it,  he  may  succeed  with  respect  to  the  costs,  though  he 
does  not  succeed  in  the  substantial  ground  of  appeal ;  but  if  a 
point  is  brought  forward  as  a  ground  of  appeal,  which,  on  the 
slightest  consideration,  appears  to  have  no  substance,  it  would  be 
too  much  to  vary  the  decree  as  to  costs.  A  point  is  not  to  be  put 
forward  as  a  ground  of  appeal  merely  for  the  purpose  of  covering 
an  appeal  on  the  question  of  costs." 

It  may  be  mentioned  here,  that  a  party  cannot  be  allowed  to 
appeal  piece-meaJ,  t.  e.  he  cannot  appeal  from  part  of  a  decree  by 
one  petition,  and  afterwards  appeal  from  another  part,  by  another 
petition.  The  rule  is,  that  if  a  party  appeals  from  a  part  of  a 
decree,  he  admits  the  remainder  to  be  correct  (/). 


Appeal  from 
part  of  a  de- 
cree is  an  ad- 
mission  that 
the  rest  is 
right. 


(A)  Williams  v.  Begnon,  Beames 
on  Costs,  Appx.  No.  10 ;  vide  etiam, 
Wirdman  v.  Kent,  1  Bro.  C.  C.  140, 
S.  P. 

(i)  Vide  Jenour  v,  Jenour,  10  Ves. 
G62;  Squire  v.  Pershall,  2  Bro.  P.  C. 


396;  Pitt  V.  Page,  1  Bro.  P.  C.  1; 
Wekett  V.  Raby,  2  Bro.  P.  C.  386; 
Maguire  v.  Maddin,  ib.  393. 

(i^)  4  Russ.  181. 

(0  Norbury  v.  Meade,  3  Bligh,  261. 
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It  is  an  established  rule,  that  an  order  for  a  rehearing  or  an  ap-    Suspending 

peai  does  not  stop  the  proceedings  under  the  decree,  or  order  jng^I^Appea 

appealed  from,  without  special  order  of  the  Court  (m)  (1);  there-  v^^^s^^^^ 

fore,  if  a  bill  is  dismissed  with  costs,  the  defendant  may,  notwith-  ^bearing  or 

,.  ,  1  ,  .  ,    X  appeal  does 

Standing  an  appeal,  proceed  to  recover  his  costs  (n).  not  sUj  pro- 

So  also,  it  has  been  held,  that  the  circumstance  of  an  appeal  feedings  for 
depending,  is  not  a  reason  against  the  plaintiff  filing  a  snpplemen-  a  gu  i 
tal  bill  for  the  purpose  of  carrying  it  into  effect ;  and  where  the  tal  bill  may  b 
plaintiff  filed  such  a  supplemental  bill,  apprehending  that  he  had  ^^^  ^^^^ ' 
not  sufficient  parties  before  the  Court,  and  the  defendant  demur-  ecution  pend- 
red,  alleging  as  a  ground  that  the  appeal  was  not  determined,  the  ^^S  ^  appeal 
demurrer  was  oferruled  (o). 

The  Court,  however,  will,  in  some  cases,  upon  special  applica-  Saapension  oi 
tion,  sui^nd  the  proceedings  under  a  decree  or  order  pending  a  fJJ*^08i8°whe 
rehearing,or  appeal ;  thus  it  has  been  held,  that  although  a  party  not  taxed, 
may  proceed  by  subpoena,  to  recover  his  costs,  the  Court  will, 
when  the  appeal  is  lodged,  before  any  step  taken,  if  the  subpoena 
for  costs  has  not  issued,  order  the  proceedings  upon  it  to  be  sus- 
pended (  p). 

The  Courts,  however,  are  very  unwilling  to  suspend  the  execu-  ^^*  Court  un- 
tion  of  decrees,  and  will  not  do  so  except  in  cases  where  there  is  terfer^unleM 
danger  of  the  object  of  the  appeal  being  defeated,  before  the  where  object 
appeal  can  be  heard  (2).     Where  that  is  the  case,  the  Court  will  ll  JP^^**  "* 

(m)   Beainet's    Ord.    265;     vide  (o)  Woodward    v.  Woodward,  1 

Gwynn  v.  Lethbridge,  14  Ves.  585;  Dick.  33. 

Waldo  V.  Caley,  16  Vea.  206;  Wil-  (p)  Roberta  v.  Totty.  19  Vea.  446 ; 

Un  V.  Willan,  ib.  216.  vide  etiam,  Meade  v.  Norbury,  4  Pri. 

(fi)  Tyaon  v.  Cox,  3  Mad.  278;  322. 
Duniter  v.  Mitlbrd,  cited  ibid. 

(1)  Adnutliiig  this  now  to  be  the  mie  in  England,  in  the  case  of  Green  v. 
Winter,  1  John.  Ch.  80,  81,  the  Chancellor  declares  the  rale  in  New  York 
to  be  diflerent,  and  that  there  '*  an  appeal  does,  in  the  first  instance,  stay 
proceedings  on  t&s  potnt  appealed  fram^  and  that  if  the  party  wishes  to  pro- 
ceed, notwithstanding  the  appeal,  he  must  make  application  to  the  Chancel- 
lor for  leave  to  proceed.**  *^  The  difference,  then,*'  the  Chancellor  remarks, 
**  between  the  English  practice  and  ours,  is,  that  by  the  former  the  plaintiff 
must  apply  for  an  order  to  stay  the  proceedings ;  bat,  here,  the  defendant 
most  apply  for  leave  to  proceed."  See  Halsey  v.  Van  Amringe,  4  Paige, 
279 ;  Gregory  v.  Dodge,  3  Paige,  90. 

By  the  Laws  of  New  York,  1839,  p.  292,  §  3,  amending  the  act  relative 
to  tnal  bv  jary  and  the  taking  of  testimony  in  Chancery,  it  is  declared  that 
an  appeal  from  any  decuion,  or  order  of  the  Chancellor,  either  in  awarding 
or  rmsing  an  issae,  shall  not  stay  proceedings  in  the  cause  pending  the  ap- 
peal ;  unless  specially  directed  by  the  Chancellor  or  Vice  Chancellor  before 
wbom  the  cause  is  pending. 

(2)  How  far  an  appeal  shall  operate  as  a  stay  of  proceedings  in  Equity  is 
a  matter  reffulaied  in  a  great  degree  by,  and  is  very  much  within,  the  dis- 
cretion of  the  Coart  of  Chancery.  Ringgold's  case,  1  Bland,  15 ;  Messonier 
s.KaamaOyS  John.  Ch.  66;  Barrow  v.  Rhinelander,  ib   123;  123;  Rigga 
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Suspending    suspend  the  execution  of  a  decree  or  order  pending  an  a{^al ; 
pending  an'Ap-  ^"*  where  the  object  of  a  demurrer  is  to  take  the  opinion  of  the 
peal.         Court  upon  the  liability  of  a  party  to  make  the  discovery  requir- 
''*^''^^^*^*^  ed  by  the  bill,  the  Court  will  suspend  proceedings  to  enforce  an 
answer  pending  the  appeal  from  an  order  overruling  the  demur- 
rer {q). 
or  where       So  also,  where  there  would  be  danger  of  irreparable  mischief  (r). 

^^•^l!!^^!SSr'  In  cases  of  injunctions,  for  instance,  and  still  more  in  orders  dis- 
-of  inepftraole        ,...''.  ,         ,       ,  .  ,  .      % 

jnitohief.  solvmg  injunctions,  an  aj^al  ought  almost  always  to  be  permitted 

to  stay  execution  (s) ;  upon  this  ground,  likewise,  where  the  Court 
has  directed  the  sale  of  property,  it  will  suspend  the  sale  (<),  or 
where  property  of  a  perishable  nature  is  ordered  to  be  delivered 
up,  it  will  direct  security  to  be  given  for  the  amount  of  the  property 
(tf).  And  so  where  a  specific  performance  of  an  agreement  for  a 
sale  has  been  decreed,  it  will  suspend  the  executi<m  of  the  con* 
veyance  till  after  the  appeal,  although  it  will  not  suspend  the  oth^ 
proceedings  in  the  Master's  office  (z). 
Smu§  where  ^^  seems  firom  the  recent  cases,  that  it  is  the  duty  of  the  Court 
miiohief  will  to  exercise  its  discretion  according  to  the  circumstances  of  each 
Me  '"*'**''  particular  case  (y),  and  no  general  rule  can  be  laid  down  upon 
the  subject ;  thus,  although  the  Court  will,  as  we  have  seen  above, 
suspend  the  execution  of  process  to  compel  an  answer,  pending 
an  appeal  from  an  order  overruling  a  demurrer,  the  Court  will  not 
suspend  the  execution  of  an  order  for  the  production  of  docu- 
ments pending  an  appeal  firom  that  order ;  because,  although  by 
the  operation  of  the  order,  the  evidence  afforded  by  the  documents 
produced  will  be  disclosed,  yet,  if  it  is  afterwards  decided  that 
the  evidence  ought  not  to  have  been  produced,  it  will  go  for  noth- 
ing (z). 
Not  permitted       So  although  the  effect  of  an  order  was  to  remove  a  atop  placed 

whensospend-  qh  ^  large  sum  of  money  which  had  been  impounded  in  the  Court 

ing  the  decree  o  - 

would  be  a  de-      /^)  Wood  v.  Milner,  1  J.  &  W.  (u)  Ibid. 

cision  of  the     gg^.  The  King  of  Spain  v.  Machado,  (z)  Gwynn  v.  Lethbridge,  4  Ve«. 

queition.            4Ru8S.560.  58. 

/r)  Vide  Wood  v,  Ghnffith,  19  Ves.  (y)  Mayor  and  Corporation  of  Glou- 

550;  Way  v.  Foy,  18  Ves.  452.  cester  v.  Wood,  3  Hare,  154. 

(s)  Vide  Walbum  v.  Ingilbj,  1  M.  (z)  Walbum  v.  Ingilby,  1  M.  &  K. 

&  K.  81.  61. 

(t)  Nerot  V.  Bamand,  2  Rusb.  56. 

V.  Murray,  ib.  160.  See  Green  v.  Winter,  1  John.  Ch.  80,  81.  And  the 
Court  may,  notwithstanding  the  appeal,  allow  the  party  to  proceed  to  en- 
force his  decree.  Messonier  v.  Kauman,  3  John.  Ch.  66 ;  Barrow  v.  Rhine- 
lander,  ib.  123;  Riggs  v.  Murray,  ib.  160;  Green  v.  Winter,  1  John.  Ch. 
80,81. 
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of  Common  Pleas,  and  to  enable  the  defendant  to  obtain  uncon-  Of  ■nspending 
trolled  pofisession  of  the  fund,  Lord  Brougham  refused  to  suspend  \ngl^nA^9l. 
the  operation  of  the  order  till  the  hearing  of  the  appeal,  because  v,^*v^*^.x 
the  granting  of  such  an  order  would  be  in  effect  deciding  the  mat- 
ter the  other  way.     "  It  would  be  all  which  the  party  opposing 
had  been  contending  for  ;  it  would  give  him  the  very  stop  upon 
the  fund  for  which  he  had  been  in  vain  struggling,  and  expose  his 
adversary  to  the  delay  against  which  he  had  been  successfully 
striving  ;  it  would  be  a  reversal  of  a  decision,  under  the  form  of 
staying  execution  "  (a). 

The  Court,  also,  has  refused  to  suspend  the  distribution  of  a 
fund  by  a  trustee  for  charitable  purposes,  pending  an  appeal,  un- 
less there  is  something  in  the  situation  of  the  party  to  make  the 
distribution,  as  to  pecuniary  means,  authorizing  an  inference  that 
if  he  should  thereafter  be  found  to  have  made  a  wrong  distribution, 
he  would  not  be  able  to  furnish  the  means  of  setting  it  right  (6).  So 
also,  where  a  legacy  was  ordered  to  be  paid  out  of  Court  and  the 
decree  was  appealed  from,  the  Court  allowed  it  to  be  paid  out, 
notwithstanding  the  appeal  (c). 

Sometimes,  however,  the  Court,  assuming  the  decree  to  be  Security  some- 
right,  will,  although  it  refuses  to  suspend  the  proceedings  under  *'™®?  ^'^^  ^ 
it,  take  precautions  to  prevent  the  appeal,  in  case  it  shoifld  sue-  refand  money. 
ceed,  from  being  nugatory ;  thus,  in  the  last  case,  although  it 
would  not  restrain  the  payment  of  the  money  out  of  Court,  pur- 
suant to  the  decree,  it  required  the  party  receiving  it  to  give  secu- 
rity, to  be  approved  of  by  the  Master,  for  its  repayment,  if  the 
decree  should  be  reversed  (d)  (1). 

In  like  manner  where  a  decree  was  obtained  by  an  equitable  Time  for  fore- 
mortgagee  for  the  payment  of  principal,  interest,  and  costs,  with-  closure  en- 
in  a  fixed  time,  in  default  of  which  the  estate  was  to  be  sold,  the  terms  of  bring- 
Court  refused  to  suspend  the  execution  of  the  decree,  but  gave  i^fiT  '^^  money, 
six  months  on  the  defendant's  bringing  the  money  into  Court,  con- 
senting to  a  receiver,  and  paying  the  interest  and  costs,  the  plain- 
tiff undertaking  to  repay  if  the  decree  should  be  reversed  («). 

The  Court  will  never  suspend  proceedings  under  the  decree,  on 
the  ground  that,  if  they  are  prosecuted,  the  parties  will,  if  the  de- 

(c)  The  King  of  Spain  v.  Machado,  Suisse  v.  Ld.  Lowther,  2  Hare,  438. 

cited  1  M.  &>  K.  85,  n.  (d)  Ibid. 

(h)  Waldo  «.  Caley,  ubi  supra.  (e)  Monkhouse  v.  The  Corporation 

(c)  Way  «.  Foy,  18  Ves.  452.  See  of  Bedford,  17  Ves.  38U. 

(1)  See  City  Bank  v.  Bangs,  4  Paige,  285;  American  Ins.  Co.  v.  Oakley, 
9  Paige,  496. 
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Of  saspendiDg 
Decrees  pend- 
ing an  Appeal. 


Not  allowed 
because  ex- 
penses may  be 
incnrred  by 
proceedings  in 
Master's  office. 

but  sales 

of  personal 
chattels  will 
be  stayed. 


Suspension  of 
proceedings 
under  decrees, 
how  obtained 
in  the  House 
of  Lords. 

Costs  of  ap- 
plication. 
Notice  to  Ac- 
countant-gen- 
eral not  to 
permit  trans- 
fer. 


cree  is  reversed,  be  put  to  unnecessary  expense  (f).  Thus  it  is 
not  the  habit  of  the  Court  to  suspend  the  taking  of  an  account  in 
the  Master's  office  {g).  Nor  will  it  suspend  the  proceedings  un- 
der a  decree  directing  the  specific  performance  of  a  contract,  at 
least  it  will  not  go  further  than  to  direct  the  execution  of  the  con- 
veyance to  be  stayed  (h). 

Where,  however,  the  decree  directs  the  sale  of  property,  it  will 
sometimes  stay  the  sale  ;  and,  if  the  property  consists  of  personal 
chattels  in  the  possession  of  the  appellant,  it  will  suq;>end  the  pro- 
ceedings upon  the  terms  of  the  appellant  giving  ample  security  for 
their  value  (t).  With  respect  to  the  proper  method  of  obtaining 
the  suspension  of  proceedings  pending  an  appeal,  the  46th  Older 
of  1828,  directs, "  that  every  application  to  stay  proceedings  upon 
any  decree  or  order  which  is  appealed  from,  be  made  first  to  the 
Judge  who  pronounced  the  decree  or  order  "  {k).  » 

It  is  conceived,  however,  that  this  Order  does  not  affect  (he 
practice  in  cases  of  appeals  to  the  House  of  Lords,  and  that  the 
party  may  still,  as  before,  apply  for  a  stay  of  proceedings  against 
the  decree  so  appealed  from,  either  to  that  House  or  to  the  Cooit 
below  (m). 

The  costs  of  a  special  application  of  this  nature,  where  it  does 
not  succeed,  always  follow  the  judgment  (n). 

If  the  order  appealed  against  is  one  which  directs  the  transfer 
of  stock,  or  payment  of  money  out  of  Court,  and  it  is  wished  to 
prevent  the  transfer  or  payment  being  made  pending  the  appeal, 
immediate  notice  of  the  appeal  should  be  given  to  the  Account- 
ant-General,  who,  upon  such  notice,  will  be  justified  in  delaying 
to  comply  with  the  order  till  there  has  been  time  for  the  appellant 
to  make  a  special  application  to  the  Court  for  a  stay  of  proceed- 
ings (o). 


(/)  The  appellant,  however,  upon 
a  petition  of  rehearing,  is  always  re- 
quired to  give  an  undertaking  to  pay 
the  respondent  all  such  costs  as  the 
Court  shall  award  in  respect  of  any 
proceedings  had  since  the  decree  or 
order.  Price  v,  Dewhurst,  4  M.  & 
C.282. 

(A)  Nerot  v.  Bumand,  2  Russ.  56. 

(A)  Gwynn  v.  Lethbridge,  14  Ves. 
585. 

(t)  Nerot  9.  Bumand,  ubi  supra. 

(k)  Before  this  Order,  the  applica- 
tion could  only  be  made  to  the  Ap- 
pellate Court.  Macnaghten  v.  Boehm, 


IJ.  &  W.  48;  videetiam,  Hoguenin 
V.  Baseley,  15  Ves.  180;  Gwynn  v. 
Lethbridge,  14  Ves.  586.  It  U  pro- 
sumed  that  the  Order  as  well  as  the 
one  that  follows  it,  relating  to  new 
trials  of  issues,  applies  to  &e  office 
and  not  to  the  person  of  the  Judge, 
see  ante,  1314. 

(m)  Vide  Hu^uenin  v.  Baseley,  15 
Ves.  180;  and  Ord.  Dom.  Pro.  ibid. 
184. 

(n)  Waldo  r.  Caley,  16  Ves.  305; 
Willan  V.  Willan,  ibid.  216. 

(o)  Ferguson  v.  Tadman,  1  R.  dt 
M.331. 


\ 
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Section  II. 
Of  Rehearingi  and  Appeals  in  the  Court  of  Chancery. 

Ir  a  party  is  dissatisfied  with  a  decree  or  order  which  has  not  What  decreei 
been  inroUed,  the  proper  course,  where  it  cannot  be  rectified  in  ^  reheardT^^ 
the  manner  already  pointed  out  (a),  is  to  apply,  by  petition,  for  a 
rehearing.  This  he  may  do  whether  the  decree  or  order  is  made 
npon  the  hearing  of  the  cause,  or  of  a  demurrer  or  plea,  on  upon 
fuTthei  directions,  or  upon  exceptions.  A  decretal  order  cannot, 
in  fact,  be  discharged  in  any  other  manner,  and  where  an  attempt 
was  made  to  discharge  an  order,  pronounced  by  consent  upon  fur- 
ther directions,  by  motion,  on  the  ground  that  the  party  had  been 
surprised.  Lord  Thurlow  refused  to  make  the  order  upon  motion, 
ilthoogh  he  appeared  to  think,  that,  where  any  thing  is  inserted  in 
a  decretal  order,  as  by  consent,  to  which  the  party  has  not  con- 
sented, there  must  be  some  way  of  rectifying  it,  viz.,  by  bill  of  re- 
view, but  that  it  cannot  be  done  by  motion  (6). 

The  same  rule,  also,  prevails  where  the  order  is  made  upon  a  Order  made 
petitioo  (c),  in  which  case  the  proper  course  is  to  apply  by  petition  ^^^  ^ 
of  rehearing  in  the  same  manner  as  upon  a  decree  or  decretal  or- 
der, the  only  difierence  being,  that,  in  case  the  order  appealed 
from  is  one  made  upon  petition,  the  rehearing  is  usually  set  down 
by  the  Registrar  on  one  of  the  days  appointed  for  the  hearing  of 
canse  petitions,  and  not  after  the  rehearings  and  appeals  already 
appointed,  as  in  the  case  of  an  appeal  from  a  decree  {d). 

This  rule,  however,  does  not  apply  to  cases  of  orders  made  upon  Secus^  orders 
petition  ex  parte  at  the  Rolls  (e),  which  may  be  discharged  upon  ^^  Rolls 
moii(Hi  before  the  Master  of  the  Rolls  {f),  amongst  which  cases 
it  seems  that  orders  obtained  ex  parte  by  petition  at  the  Rolls  for 
the  taxation  of  solicitors'  bills  were  included  {g)  (1). 

It  seems  also  that  an  order  made  upon  a  petition,  presented  in  a or  order 

matter  under  an  act  of  Parliament  and  not  in  a  cause,  may  be  dis-  p^uament? 


% 

s 


'•)  Ante,  p.  1233.  diston  v.  Gibbon,  cited  2  M.  &  K. 

~)  Anon,  1  Vea.  J.  93.  287. 

Bishop  V.  WilUs,  2  Ves.  113.  (/)  6th  Order  of  May,  1839. 

Vide  2  Smith,  37.  (g)  Glutton  v.  Pardon,  1  T.  &;  R. 

(«j  Lees  9,  NaUaU,2M.  d&  K.  284 ;  301 ;  Eastwood  v  Glenton,  2  M.  & 

Bishop  V.  Willis,  ubi  supra;  Ostle  «.  K.  S^ ;  see  post.  Taxation  of  Solic- 

Christian,  1  T.  &.  R.  324 ;  Binstead  itors'  Bills. 
«.  Barefoot,  1  Dick.  112;   Bamar- 


(1)  Gibson  «.  Martin,  8  Puge,  481 ;  Rogers  «.  Hosack,  18  Wendell,  S19. 
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What  Decrees 

or  Orders  may 

be  reheard. 


Orders  npon 
motion  not  re- 
heard, unless 
decretal. 


No  rehearing 
where  defect 
may  be  other- 
wise remedied. 


Proceeding 
where  money 
has  been  car- 
ried over  to  & 
particular, 
account. 


Rehearing 
only  on  points 
existing  at  the 
decree. 


charged  upon  motion,  where  the  application  to  discharge  it  is 
grounded  upon  irregularity  in  the  petition  itself,  and  is  accom- 
panied by  an  application  to  take  the  petition  off  the  file  (A). 

Orders  made  upon  motion  are  not  proper  subjects  for  a  rehear- 
ing, but  may  be  varied  or  discharged,  upon  application  by  motion 
either  to  the  Judge  who  made  the  order,  or  to  the  Lord  Chancel- 
lor (t).  It  is  to  be  observed,  however,  that  a  decretal  order  made 
on  motion,  such  as  an  order  in  a  foreclosure  suit  under  the  statute, 
cannot  be  discharged  on  motion  (k), 

A  rehearing  ought  never  to  be  applied  for  where  the  defect,  in 
the  decree  or  order,  is  one  which  can  be  remedied  by  any  of  the 
methods  before  pointed  out,  and  it  is  to  be  observed,  that,  as  it  will 
not  be  permitted  after  inrolment,  so  it  cannot  be  obtained  till  the 
decree  or  order  has  been  passed  and  entered.  Thus,  in  Robm- 
son  V,  Taylor  (/),  the  Court  refused  to  allow  a  cause  to  be  re-ar- 
gued upon  a  petition  to  alter  the  minutes,  and  the  same  rule  was 
laid  down,  by  Lord  Eldon,  in  Taylor  v.  Popham  (m),  where  an 
application  was  made  to  rehear  a  cause,  heard  by  Lord  Erskine, 
whilst  the  decree  was  in  minutes. 

It  frequently  happens  that,  upon  the  hearing  of  a  cause  upon 
further  directions,  doubts  may  exist  as  to  the  right  to  a  legacy  or 
other  sum  of  money,  prima  facie  payable  to  an  individual,  bat 
which  the  parties  claiming  are  not,  at  the  time,  in  a  situation  to 
discuss ;  in  such  cases  the  practice  is  to  carry  over  the  amount  of 
the  legacy  or  money  in  the  Accountant-general's  books  to  the  ac- 
count of  the  individual  having  the  prima  facie  right,  with  direc- 
tions, however,  that  it  shall  not  be  paid  over  to  him  without  notice 
to  the  party  setting  up  the  adverse  claim.  In  such  cases,  the  pr<^ 
er  course  is,  for  the  party  claiming  in  opposition  to  ihe  prima  facte 
right,  not  to  apply  for  a  rehearing,  but  he  should  present  a  petition 
to  have  the  money  out  of  Court,  and  serve  it  upon  the  party  in 
whose  name  the  money  is  standing  (n)  (1). 

A  rehearing  can  only  take  place  for  the  purpose  of  altering  the 
decree  upon  grounds  which  existed  at  the  time  when  the  decree 


(A)  In  re  Dovenbury  Hospital,  1 
M.  &  K.  279. 

(t)  If  a  motion  is  refused  without 
costs  the  proper  course  is  to  give  a 
fresh  notice  of  motion  and  to  make  it 
again  before  the  Lord  Chancellor. 


(k)  Cadle  r.  Fowle,  1  Bro.  C.  C. 
51o 

(0  1  Ves.  J.  44. 
(m)  15  Ves.  72. 
?n)  Barksdale  v.  Abbott,  3  Ross. 


(1)  A  decree  ordering  an  account  is  not  such  a  final  decree  or  determin- 
ation of  the  cause  as  wul  authorize  an  appeal  irom  it.  Berryhill  o.  M'Kee, 
3Terger,  157. 


Jb  ike  Omrt  of  Clumury.  16) 

was  proDoaneedL  Where,  therefore,  the  object  is  not  to  correct  Before  win 
the  decree,  but  to  remedy  a  grievance  consequent  upon  it,  result-  v^^^?^ 
ing  from  circumstances  ex  post  facto^  and  not  making  part  of  the  Not  to  coirec 
B,  aa  it  originally  stood,  a  rehearing  will  not  be  permitted  (o).    '^^"^q^ent  t 


A  cause  heard  before  the  Lord  Chancellor,  may  be  reheard  be-  Before  what 
fore  the  Lord  Chancellor  or  his  successor  in  office  (p).  Jadge. 

If  it  has  been  heard  before  any  of  the  other  Judges,  it  may  ei- 
ther be  reheard  before  the  Judge  who  heard  it,  or  before  the  Lord 
Chancellor,  in  which  case  it  is  generally  termed  an  appeal,  al- 
though, in  fact,  it  is  only  a  rehearing. 

The  Master  of  the  Rolls  cannot  rehear  a  decree  or  order  of  the  Maiter  of  th( 
Lord-Chancellor,  unless  specially  authorized  so  to  do  (g),  nor  of  ^U*  cannot 
a  Vice-Chancellor,  for  that  would  be  in  effect,  to  rehear  a  decision  of  L.  C.  or 
of  the  Lord  Chancdlor,  whose  deputies  the  Vice-Chancellors  are;  V^-  C. 
and  it  has  been  held  that  the  Master  of  the  Rolls  has  no  author- 
ity to  discharge  or  alter  an  order  made  by  &  Vice-Chancellor,  even 
thoagk  made  exparU  (r). 

By  the  recent  statute,  creating  two  additional^ Vice-Chancel-  Vice-Chancel 
lors  (5),  it  is  piOFided,  that  "  no  such  Vice-Chancellor  shall  have  Jj>'  cannot  re- 
power  or  authority  to  discharge,  reverse,  or  alter  any  decree,  or-  m.  R.  or  L.  C 
der,  act,  matter,  or  thing,  made  or  done  by  any  other  Vice>Chan- 
cdlcv,  to  be  appointed  under  this  Act,  not  being  a  predecessor  in 
office  of  such  Vice-Chancellor,  nor  any  decree,  order,  act,  matter, 
or  thing,  made  or  done  by  any  Lord  Chancellor,  unless  authorized 
by  the  Lord  Chancellor  so  to  do,  nor  any  power  or  authority  to 
discharge,,  reverse,  or  alter  any  decree,  order,  act,  matter,  or 
thing,  made  01  done  by  the  Master  of  the  Rolls,  or  the  Vice- 
Chancdlor  foe  the  time  being  appointed  in  pursuance  of  the  Act 
passed  in  the  69rd  year  of  King  George  the  Third."    The  con- 
sequence is  that  no  rehearing  can  take  place  before  a  Vice-Chan- 
celior  of  any  decree  or  order  made  by  the  Lord  Chancellor  unless 

/«)•  Bowyor  «.  Blight,  13  Price,  order,  the  praotioe  of  the  Court  bein^, 

3le.  that  where  there  is  an  ex  parte  appU- 

(f)  Tayfair  o.  Popham,  15  Yes.  72.  cation  to  the  Lord  Chancellor  to  in- 

(f )  It  has  bill  jtiiid  that  yon  may  trodnce  into  the  order,  made  in  such 


move,  before  the%aater  of  the  Rolls,  cases,  a  provision  that  the  other  party 

to  discharge  an  order,  made  by  the  shall  be  at  liberty  to  apply  to  one  of 

Lord  Chancellor  ez  parte,  because,  the  other  Judges  of  the  Conrt  to  vary 

only  one  side  being  heard,  it  is  a  con-  or  discharge  it.     George    «.   Wat- 

tiaeanoe  of  the  same  motion.    Davy  mouth,  Law  J.  1835,  Chan.  61. 

V.  Sayee,  Mos.  7S.  It  seems,  however,  (r)  Shirley  «.  Earl  Ferrars,  Law 

that  this  is  only  in  consequence  of  a  J.  1836,  200 ;  vide  etiam,  George  «. 

speoial  anthoiity,  introduced  into  the  Watmouth,  ubi  supra. 

(#)  5  Viot  c.  5. 
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Of  Rehearings  and  Appeals, 


How   often 
Permitted. 


How  oflen 
permitted. 
Second  rehear- 
ing not  pro- 
hibited. 


Second  rehear- 
ing before  the 
Lord  Chancel- 
lor not  a  mat- 
ter of  right. 


Where  the 
cane  has  been 
twice  heard 
below,  a  re- 
hearing before 
the  Lord 
Chancellor 
permitted, 


at  the  in- 
stance of  the 
same  party. 


under  a  special  authority,  nor  can  a  Vice-Chancellor  rehear  any 
matter  in  which  an  order  or  decree  has  been  made  by  any  other 
Vice^-Chancellor,  or  by  the  Master  of  the  Rolls. 

The  Court  seldom  allows  more  than  one  rehearing,  whether  the 
second  hearing  was  before  the  Judge  who  heard  the  cause  origin- 
ally, or  before  the  Lord  Chancellor  by  way  of  appeal.  It  most 
not,  however,  be  understood,  that  the  power  of  the  Court  to  direct 
a  rehearing  before  inrolment  is  limited  to  one  only,  the  practice 
of  doing  so  is  only  a  general,  not  an  inflexible  rule  (i) ;  and 
there  are  many  cases  in  the  books  in  which  it  has  been  departed 
from  {u).  The  point  was  much  considered  in  Fox  v.  Mack- 
reth  (z),  which  had  been  reheard  before  Lord  Thurlow,  upon  ap- 
peal from  the  Rolls,  when,  his  Lordship  having  confirmed  the  de- 
cree at  the  Rolls,  a  petition  was  afterwards  presented  for  a  second 
rehearing,  which  his  Lordship  refused  to  allow.  It  does  not  ap- 
pear, however,  from  the  report  of  the  case  by  Mr.  Cox,  that  the 
second  petition  for  a  rehearing  was  rejected,  because  such  a  pro- 
ceeding could  not  be  permitted  by  the  Court ;  but  it  had  been 
contended  at  the  bar,  that  the  party  was  entitled  to  it  as  a  matter 
of  right ;  and  Lord  Thurlow  expressed  his  opinion  to  be,  that,  on 
looking  into  the  cases  cited  in  support  of  the  petition,  they  did 
not  prove  that  the  practice  of  the  Court  was  to  rehear  a  rehearing. 

But,  although  this  is  the  rule  of  the  Court,  with  regard  to  two 
rehearings  by  the  Lord  Chancellor,  cases  are  not  wanting  in 
which  the  Court  has  allowed  a  cause  heard  and  reheard  at  the 
Rolls,  to  be  reheard  again  before  the  Lord  Chancellor ;  Pickering 
V,  Lord  Stamford  (y)  was  heard  and  reheard  at  the  Rolls,  and  yet 
a  second  rehearing  was  permitted  before  the  Lord  Chancellor. 
In  that  case,  it  is  true,  the  party  at  the  first  rehearing  was  suc- 
cessful, and  the  second  rehearing  was  applied  for  by  a  different 
party.     But  in  Brown  v.  Higgs  (2),  Lord  Eldon  entertained  the 


(0  Per  Lord  Eldon,  Waldo  v.  Ca- 
ley,  16  Ves.  214;  vide  etiam  For. 
Rom.  183. 

(tt)  Vide  Noel  v.  Robinson,  1  Vern. 
90 ;  Lady  Falkland  v.  Lord  Cheney, 
5  Bro.  P.  C.  476;  Parker  v.  Dee,  2 
Ch.  Ca.  200 ;  Evton  v.  Ey ton,  4  Bro. 
P.  C.  149 ;  all  which  cases  are  cited  in 
Mr.  Harffrave's  argument,  in  Fox  v. 
Mackreth,  1  Harg.  Jur.  Arg.  351 ; 
vide  etiam,  2  R.  &  M.  703,  in  which 
all  the  subsequent  cases  on  the  sub- 
ject are  collected  and  referred  to. 

(x)  2  Cox,  159 ;  and  see  Howel  v. 
Howel,  1  Dick.  426 ;  East  India  Com- 
pany V.  Boddam,  13  Ves.  421. 


(y)  2  Ves.  J.  272,  581;  3  Ves.  J. 
332,  492. 

(z)  8  Ves.  561.  It  appears  to  have 
been  supposed,that  although  the  Lord 
Chancellor,  in  this  case,  entertained 
the  appeal,  afler  the  rehearing  at  the 
Rolls,  he  laid  down  §  different  rale 
with  regard  to  future  cases;  vide 
Macintosh  v.  Townsend,  16  Ves.  330, 
331 .  It  appears,  however,  from  the 
report,  that  all  his  Lordship  said,  was, 
that  if  it  should  be  thought  right  to 
prevent  this  in  future,  it  would  be 
much  better  done,  by  some  rule  of 
practice,  to  regulate  all  cases  in  fjx* 
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rehearing,  though  the  case  had  been  reheard  at  the  Rolls,  at  the  How  often 
instance  of  the  same  party ;  and  in  Blackburn  v.  Jepson  (a),  a  v,^^^IJ*j!il\ 
similar  proceeding  was  sanctioned  by  the  same  learned  Judge. 
Indeed,  when  it  is  considered  that,  in  order  to  render  a  decree  at 
the  R<^8  an  efficient  decree  of  the  Court  by  inrolment,  it  is  ne- 
cessary to  obtain  to  it  the  signature  of  the  Lord  Chancellor,  a  rule, 
that  the  Lord  Chancellor  cannot  rehear  the  case,  because  it  has 
been  already  reheard  at  the  Rolls,  would  be,  in  effect,  to  make 
the  Lord  Chancellor  a  mere  ministerial  officer,  obliging  him  to 
affix  his  signature  to  a  decree  of  an  inferior  Judge,  whether  he 
approves  of  it  or  not,  a  thing  which,  in  Brown  v.  Higgs  (6),  Lord 
Eldon  refused  to  do.  In  that  case,  his  Lordship  said,  that  the  ap- 
peal called  for  his  judgment,  and  that  he  would  not  consent  that 
the  judgment  below  should  go  to  the  House  of  Lords,  as  affirmed 
by  him,  without  hearing  the  argument  upon  it  (c). 

It  may  be  stated,  therefore,  as  the  rule  of  the  Court,  that  there  ^o  positive 
is  no  positive  restriction  with  regard  to  the  number  of  rehear-  to'iiumlKf^'of* 
ings ;  that  the  granting  or  refusing  of  a  rehearing  is  in  the  dis-  rehearings, 
creUon  of  the  Court  (d) ;  but  that,   according  to  the  general 
course  of  practice,  one  rehearing  of  a  case,  where  the  applica- 
tion has  been  sanctioned  by  the  signature  of  two  counsel,  in  the 
manner  required  by  the  rules  of  the  Court,  whether  before  the 
Judge  who  heard  it  or  before  the  superior  Judge  of  the  Court,  is 
merely  a  malter  of  course,  the  Court  giving  such  credit  to  the 
opinion  of  the  counsel  who  sign  the  petition,  that  the  cause  ought 
to  be  reheard,  as  to  order  it  to  be  set  down  (e) ;  this,  however,  but  after  the 

is  not  the  case,  after  a  cause  has  been  already  reheard  before  the  ^*'  ?°*.Pf^" 

mitted  witnoa 
appellate  tribunal ;  in  such  a  case,  a  second  rehearing  will  not  special 

be  permitted,  unless  leave  should  have  been  previously  granted  g^oands. 

by  the  appellate  Judge,  upon  a  special  application  for  that  pur- 

pose  (/)  (1). 

And  this  rule  applies,  whether  the  decree  upon  the  first  rehear-  Second  peti- 

ing  had  the  cCTect  of  overruling,  or  of  affirming  the  original  deci-  ^?JJ  ^  ^J^n^ 

tare,  than  by  his  takinff  upon  himself,  Leach,  M.  R.,  in  Deerhorst  v.  The  vUhnnt  Ipavp 

in  the  first  instance  in  which  it  had  Duke  of  St.  Albans,  2  R.  &  M.  706.  ^*"'''"^  '^""^^ 

occurred  in  experience,  to  decline  (d)  Mills  v.  Banks,  3  P.  Wms.  8. 

Che  duty  of  heanng  and  considering  (e)  Cunyngham    v,  Cunyngham, 

the  case.  Amb.  89, 91 ;  Atty.-Gen.  f>.  Brooke, 

(a)  2  y.  4t  B.  359;  vide  etiam,  18  Yes.  325. 

Omeiod  o.  Hardmanf  5  Yes.  722.  (/)  Byfield  v.  Provis,  3  M.  &  C. 

(h)  Ubi  supra.  437;  Deerhorst  v.  The  Duke  of  St. 

(c)  Vide  the  judgment  of  Sir  J.  Albans,  2  R.  db  M.  702. 

(I)  Bee  Wilcox  «.  Wilkimon,  1  Murphy,  11. 
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Of  Rehearings  wtd  Afftali. 


Within  what 
Time. 


No  rehearing 
afler  inrol- 
ment. 


bat  till  inrol- 
mentcaae  ia 
alwaya  open. 


Rehearing 
within  twenty 
yean  afler  the 
decree  was 
pronounced. 


sioD,  and  is  now  so  well  recognized,  that,  in  the  recent  case  of 
Mo08  V.  Baldock  (g),  Lord  Lyndharst  directed  a  petition  of  ap- 
peal to  be  taken  off  the  file  for  irregularity,  because  it  had  been 
presented  without  special  leave  after  one  rehearing. 

There  can  be  no  rehearing  of  a  decree  or  order  of  the  Govt, 
after  it  has  been  inroUed  (A),  but  till  inrolment,  it  is  not,  as  we 
have  seen,  a  record  of  the  Court,  and  may  be  altered  upon  a  rs> 
hearing  (t) ;  an  inrolment,  however,  by  one  defendant,  of  a  decree 
dismissing  the  plaintiff's  bill,  will  prevent  the  cause  being  reheard 
at  the  instance  of  another  defendant  (Ar).  Where  there  has  been 
no  inrdment,  there  is  no  limitation  as  to  the  time  within  whieli 
it  will  be  necessary  lo  apply  for  a  rehearing.  By  an  <dd  Order  of 
the  Court  (/),  it  is  directed,  that  when  any  party  shall  be  dissatis- 
fied with  the  judgment  of  the  Court,  given  upon  the  hearing  of 
any  cause,  exception,  plea  or  demurrer,  thej  do,  if  «o  «dvised,  pe> 
tition  for  a  rehearing  of  such  cause,  exception,  plea,  or  demurrer, 
within  a  fortnight  after  the  order  pronounced  (1) ;  and  if  anj  per- 
son shall  be  advised  to  appeal  firom  any  decree  made  by  his  Honor 
the  Master  of  the  Rolls,  tbat  such  petition  be  presented,  withni 
one  month  after  such  decree  pronounced  (2). 

This  Order,  however,  has  not  been  followed  in  pneiios  (to), 
and  a  rehearing  has,  as  we  have  seen,  been  granted  at  the  distanee 
of  two  years,  on  the  application  of  a  defendant,  of  a  decree  nisi 
made  absolute  against  him,  according  to  the  regular  practice  of 
the  Court  (n).  The  Court  has,  also,  reheard  a  cause  at  the  dis- 
tance of  eighteen  years  from  the  time  the  decree  complained  of 
was  pronounced  (o) ;  and  has  refused  to  discharge  an  order  for  a 
rehearing,  though  at  the  distance  of  twenty-four  years  (p).    In 

(g)  1  Ph.  118. 

(A)  Ante,  p.  1280-1. 

(t)  Ibid. 

(k)  Gore  v.  Pordon,  1  Sch.  &  Let 


Ord.  334. 

(w)  Vide  Wood  r.  Griffith,  1  Mer. 
35,36. 


(0  Ord.  85  Jane,  1724;  Bemmes's 


(n)  Vide  ante,  p.  1207. 

(o)  Mills  V.  Banks,  3  P.  Wms.  2. 

(p)  ibid. 


(1^  In  HajTWOod  v,  Marah,  6  Terger,  G9,  it  is  held  that  a  petition  for  a  re- 
heanng  must,  according  to  Chancery  roles,  be  filed  at  the  same  term,  in 
which  the  decree  is  pronounced. 

In  Vermont  an  application  for  rehearing  mnst  be  made,  and  notice  serred 
npon  the  adverse  party,  within  twenty  days  from  the  rising  of  the  Coot 
which  pronounced  the  decree.    French  v.  dhittenden,  10  Vermont,  127. 

(2)  Bee  Jenkins  r.  Wild,  14  Wendell,  539 ;  Tyler  v.  Simmons,  6  Paige, 
lSy7;  Farley  r.  Farley,  7  Paige,  40;  Barclay  v.  Bowen,  ib.  245;  North 
Amer.  Coal  Co.  v,  Dyett,  4  Paige,  273 ;  Eldridgc  v.  Howell,  ib.  457 ;  Strike 
9,  M'Donald,  2  Harr.  &  Gill,  191  ;  Townsend  «.  Townsend,  2  Paige,  413; 
Owings  V.  Owinn,  3  Gill  &  John.  1 ;  Smith  v.  Smith,  1  Paige,  391 ;  Ful- 
ton Bank  f>.  N.  Yqrk  and  Sharon  Canal  Co.  4  Paige,  127. 
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tbeeue  of  Scarisbrick  v.  Lord  Skelmersdale  (9),  the  question   Petition  for 

iroK,  before  the  Duchy  Court  of  Lancaster,  upon  a  petition  for  v.^-^^^^iiw^ 

nkn'mg  a  cause  that  had  been  heard  by  the  Vice-Chancellor  of 

the  County  Palatine.  It  was,  however,  determined,  with  reference 

to  the  practice  of  the  Court  of  Chancery,  and  the  decision  was, 

that,  IS  in  the  case  of  a  bill  of  review,  twenty  years  from  the  time 

of  proQoancing  the  decree  complained  of  (not  from  the  time  of 

inroiiiient)  (f ),  are  allowed  for  filing  the  bill ;  so  in  the  case  of  a 

puitiflii  for  rehearing  the  same  time  must  be  allowed  for  present- 

■t  tke  petition. 

A  reheanng  may  be  obtained,  after  the  decree  has  been  carried  Where  decree 
intoexectttion;  and  we  have  seen  that,  after  the  trial  of  an  issue,  hwbeen  cmr* 
the  Cooit  has  permitted  a  petition  for  a  rehearing  of  the  order  di-  cation, 

rectiag  an  issue,  to  come  on  for  hearing,  at  the  same  time  as  a 1,-  t,i j  ^ 

MioQ  for  a  new  trial  of  the  issue  (5).  So  also,  where  the  an  inae, 
Coart,  by  decree,  directed  the  bill  to  be  retained,  with  liberty  to 
the  plaintiff  to  bring  an  action,  which  he  did,  and  failed,  the 
Court  permitted  the  cause  to  be  reheard;  although,  it  was  ob- 
jected, that  the  plaintiff,  having  acted  under  the  decree  himself, 
by  bringing  the  action,  could  not  be  heard  to  dispute  the  propri- 
ety of  it  (f). 

lo Foamier  1^.  Paine  (t/),  before  referred  to,  a  rehearing,  by-; — orexcep- 
way  of  appeal  firom  an  original  decree,  appears  to  have  taken  place  Jj^^  J^^^ 
ifter  an  appeal  from  an  order  made  upon  exceptions  to  the  report  to  report  made 
of  the  Master  under  the  decree.    In  fact,  as  long  as  a  decree  or  "P®**  ^®  ^^ 
order  remains  uninrolled,  it  is  open  to  a  rehearing;  but  if  a  party  ^^^  rehear- 
isdeBiroaa  of  obtaining  a  rehearing,  he  should,  to  prevent  disap- ing  prevented . 
pointment,  immediately  that  it  is  passed  and  entered,  enter,  with 
theeeeretary  of  decrees,  a  caveat  against  its  being  inrolled  (x) ;  and, 
baring  done  that,  he  must  take  care  to  present  his  petition  for  a 
rehearing,  within  the  time  limited  for  that  purpose  by  the  prac- 
tice of  the  Court  (y) ;  as,  if  he  delays  it,   and  the  decree  is  in- 
fciled,  he  will  be  too  late,  unless  he  can  vacate  the  inrolment  upon 
*By  of  the  grounds  already  pointed  out  (z). 

A  petition  for  a  rehearing  is  intituled  in  the  cause,  and  if  the 
^^tue  has  been  beard  before  the  Master  of  the  Rolls,  and  it  is 

Jr)  4  T.  A  C.  106,  Exch.  Rep. ;  («)  3  M.  d&  K.  207,  n. 

■M  Kelhr  9.  Lennon,  1  Jones  &,  La-  (z)  For  the  method  of  preventing 

"•che,  ij3.  the  inrolment  of  decrees,  &c.,  vide 

in  Smith  V.  aay,  18  Ves.  333.  ante,  1228, 

M  White  V.  Lisle,  3  Swanst.  351 ;  (y)  Vide  ante,  p.  1230. 

•»»«,P.13I5.  (*)  Ibid. 

(Q  bfopbj  «.  Hdme,  2  MoU.  1. 
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wished  to  have  it  heard  again  before  him,  it  must  be  addressed  to 
the  Master  of  the  Rolls.  If  the  cause  was  heard  by  a  Vice-Chan- 
cellor, and  it  is  intended  to  have  it  reheard  by  the  same  Judge, 
the  petition  must  be  addressed  to  the  Lord  Chancellor,  prayia; 
that  it  may  be  reheard  by  such  a  Vice-Chancellor.  If  it  has 
been  heard,  before  either  the  Master  of  the  Rolls  or  a  Vice-ChaD- 
cellor,  and  the  object  is  to  appeal  from  his  decision  to  that  of  the 
Lord  Chancellor,  it  must  be  addressed  to  the  Lord  Chancellor,  as 
it  must  also  be  if  the  case  has  been  originally  heard  by  the  Lord 
Chancellor,  and  it  is  wished  to  have  it  reheard  by  his  Lordship. 

One  petition  cannot  seek  the  rehearing  of  orders  made  in  differ- 
ent suits,  though  the  parties  in  both  suits  are  the  same.  Thus, 
where  two  bills  were  filed  by  the  same  plaintiff,  against  the  same 
defendant,  and  the  defendant  put  in  a  plea  to  one  and  a  demurrer 
to  the  other,  which  both  came  on  for  argument  on  the  same  day, 
and  the  V.  C.  of  England  made  two  separate  orders,  allowing 
them  with  costs ;  whereupon  the  plaintiff  presented  a  petition  of 
appeal,  complaining  of  both  the  orders  (^),  Lord  Cottenham  con- 
sidered an  objection  to  the  petition,  on  the  ground  that  it  em- 
braced several  orders  in  separate  suits,  as  valid;  but,  on  the  plain- 
tiff's counsel  electing  to  treat  the  appeal  as  an  appeal  against  the 
order  on  demurrer  only,  and  undertaking  to  amend  the  petition, 
by  restricting  it  accordingly,  he  allowed  the  argument  to  proceed. 

With  respect  to  the  form  of  the  petition  of  appeal,  the  50th 
Order  of  August,  1841,  directs  ''  That  in  any  petition  of  rehear- 
ing of  any  decree  or  order  made  by  any  Judge  of  the  Court,  it 
shall  not  be  necessary  to  state  the  proceedings  anterior  to  the  de- 
cree or  order  appealed  from,  or  sought  to  be  reheard." 

It  was  usual,  before  this  Order,  for  the  petition  shortly  to  state 
the  facts  of  the  case,  as  they  appeared  in  the  pleadings ;  and  it 
was  not  irregular  for  it  to  set  forth  the  grounds  insisted  upon  in 
the  answer,  against  making  the  decree  (z).  The  Order  does  not 
seem  to  have  prohibited  this  practice,  but  to  have  lefl  it  to  the 
discretion  of  the  counsel  by  whom  it  is  prepared,  to  make  it  a 
vehicle  for  a  restatement  of  the  case,  or  not,  as  he  may  think  it 
most  convenient.  As,  however,  the  petition  is  usually  considered 
as  a  mere  foundation  upon  which  the  Chancellor's  fiat  issues,  and 
is  seldom  or  ever  read  in  Court,  in  general  any  restatement  of  the 
case  must  be  unnecessary.  It  is  clear,  that  it  must  not  state  any 
matters  which  do  not  appear  in  the  pleadings,  or  the  statement  of 


«i'> 


Boys  V.  Morgan,  3  M.   &  C.        (x)  Wood  v.  Griffith,  19  Yes.  550. 
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which  is  not  warranted  by  them  (6).       If  any  order  of  the  Court    Petition  for 
his  been  made  since  the  decree,  for  the  purpose   of  carrying   its  ^^^p^*^!^^ 
prorisioos  into  effect,  it  should  be  stated  ;  and   the  circumstance  Must  state  or- 
of  sach  an  order  having  been  made  by  consent,  will  not  prejudice  ^®"  !  to*th 
the  appellant's  right  to  have  the  cause  reheard  (c).  decree. 

Where  the  petition  is  improperly  framed,  e.  g.,  if  it  make  a  Irregular  peti- 
<Mferent  case  from  that  on  which  the  decree  was  made,  or  intro-  JlP'^Jp®" 
dace  representations  which  were  not  made  in  the  Court  below, 
the  Court  will,  on  application  by  motion,  order  it  to  be  taken  off 
the  file,  with  costs,  the  deposit  to  go  in  part  of  costs  (d).  It 
Mcma,  however,  that  it  will,  on  such  an  occasion,  introduce  into 
the  order  a  proviso,  that  it  is  to  be  without  prejudice  to  the  ap- 
pellant's presenting  another  petition  in  more  regular  form  (e). 

It  is  not  necessary  that  a  petition  for  a  rehearing  should  state  Not  necessary 
the  reasons  why  the  party  presenting  it  is  dissatisfied  with  the  ^  '***®  '**" 
original  decree  or  order  ;  but  it  usually  states,  in  a  general  man- 
ner, that  he  b  aggrieved  by  it,  or  by  part  of  it ;  and  prays  that 
thecaaae,  &c.,  may  be  reheard,  and  either  that  the  decree  may 
be  reyersed,  or  that  it  may  be  altered  in  such  points  as  are  ob- 
jected ta 

InGifford  r.  Hort  (/),  Lord  Redesdale  complains  of  the  incon- 
renience  of  the  practice  of  not  stating  the  grounds  upon  which 
the  rehearing  is  sought ;  and  there  can  be  no  doubt,  but  that 
mnch  convenience  would,  in  many  cases,  result  from  the  state- 
ment; bat  the  roles  of  the  Court  do  not  require  it,  though  they 
are  sometimes  inserted. 

A  certificate  must  be  annexed  to  every  petition  for  a  rehearing.  Certificate  of 
signed  by  two  counsel,  certifying,  "  that  they  conceive  that  the  *^°"""®^' 
canae  is  proper  to  be  reheard."       This  is  required   in  order  to 
guard  against  the  abuse  of  the  right   to  appeal,  by  the  pledge  of 
coansel,  that  the  case  is  fit  to  be  reheard  {g)  (1). 

The  coansel  who  sign  the  certificate    are   usually   those   who generally 

were  concerned  in  the  original  hearing,  or  at  least  one  of  them  ;  *®*®  "P®°* 
^  "sQch  credit  is  given  by  the  Court  to  their  opinion,  that  the 


,  $)  Ibid. ;  and  Nevinson  v.  Stables,         (e)  Ibi 
«*Mi.8lO.  (/)  1  I 


Ibid. 
,,  ,  .  Sch.  &  Lef.  398. 
(')  Wood  V.  Griffith,  obi  supra.  (g)  Monkhoase  v.  The  Corporation 

W  Ibid.  of  Bedford,  17  Ves.  380. 


(')  Bx  parte  Terry,  Rice  Ch.  1 ;  Faussett  v.  Ormsby,  1  Irish  Eq.  388. 
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cause  ought  to  be  reheard,  that  it  will,  in  general,  order  the  caoae 
to  be  set  down,"  as  a  matter  of  course  (/i). 

But  although  the  general  practice  is,  for  the  Lord  Chancellor 
to  order  the  cause  to  be  set  down  for  rehearing,  as  a  matter  of 
course,  upon  the .  certificate  of  counsel,  he  may,  if  he  has  aoj 
doubt  upon  the  subject,  order  the  petition  itself  to  come  on  for 
hearing,  before  he  orders  it  to  be  set  down.  This,  as  we  hife 
already  seen,  was  done  by  Lord  Thurlow  in  Fox  tf,  Mackreth  (t)  (1). 

The  proper  course,  however,  is,  where  there  is  any  irregularis 
in  the  petition,  for  the  party  respondent  to  make  a  special  appli- 
cation to  the  Court,  by  motion,  to  have  the  petition  taken  off 
the  file ;  to  which  may  be  added,  if  the  order  for  setting  down  the 
petition  has  been  made,  an  application,  that  the  order  may  be  dis* 
charged  witb  coets,  which  was  the  course  pursued  in  Wood  v. 
Griffith  {k). 

The  certificate  annexed  to  the  petition,  having  been  duly  signed 
by  counsel,  the  petition  and  certificate  must  be  left  with  the  secre- 

(A)  Per  Lord  Hardwicke,  in  Cun-  Ves.  423. 

yneham   v.  Cuiiyngham,  Amb.  91  ;  (i)  2  Cox,  159. 

vide  Atty.  Gen.   v.  Brooke,  18  Ves.  (A)  Ubi  supra. 
325 ;  E.I.  Company  v.  Boddam,  13 


(1)  Rehearings  in  Equity  after  a  decree  are  not  a  matter  of  right,  but  reft 
in  the  sound  discretion  of  the  Court.  Daniel  v.  Mitchell,  1  Story  C.  C.  196; 
Land  v.  Wickham,  I  Paige,  256;  Travis  v.  Waters,  1  John.  Ch.  48 ;  Field 
V.  Schieffelin,  7  ib.  256.  Except  in  cases  provided  for  by  the  rules  of  the 
Court.     Land  v.  Wickham,  1  Paige,  256;  Harrison  v.  Hall,  1  Hopk.  112. 

If  a  motion  for  re -hearing  is  made  for  delay  it  will  be  refused.  Land  «■ 
Wickham,  1  Paige,  206. 

A  rehearing  will  not  b »  granted  on  account  of  the  discovery  of  new  ev- 
idence or  new  matter,  Mead  v.  Arms,  3  Vermont,  148 ;  nor  because  the  im- 
portance of  the  testimony  has  onlj  been  discovered  since  the  decision  ;  if  the 
party  had  it  in  his  power  to  ascertain  its  importance  before  the  hearing  and 
has  neglected  to  do  so  and  obtain  the  testimony  ;  although  the  justice  of  the 
case  might  be  promoted  by  it.  Prevost  v.  Gratz,  1  Peters  C.  C  364.  See 
Daniel  v.  Mitchell,  1  Story  C  C.  198;  Hinson  v.  Pickett,  2  Hill  Ch.  357; 
Baker  v.  Whiting.  1  Story  C.  C  218. 

A  rehearing  will  generally  not  be  allowed  where  the  newly -discovered  ev- 
idence is  merely  cumulative  upon  the  litigated  facts  already  in  issue.  Baker 
V.  Whiiing,  1  Story  C.  C.  21U  ;  Dunham  v.  Winans,  2  Paige,  24.  Nor  for 
the  purpose  of  contradicting  a  witness  examined  by  the  adverse  party. 
Dunham  v,  Winans,  2  Paige,  24.  Nor  to  enable  a  party  to  release  a  wit- 
ness declared   incompetent  on  the  hearing,  and  to  re-examine  him.     Ib. 

Error  of  judgment  or  mistake  of  law  by  counsel,  as  to  the  pertinency  or 
force  of  evidence,  furnishes  no  ground  for  a  rehearing.  Baker  r.  Whiting, 
1  Story  C.  C.  218.     See  Decartirs  v.  Le  Farge,  I  Paige,  574. 

It  is  not  enough  on  ait  application  for  a  rehearing  to  show  that  injustice 
has  been  done,  but  it  must  be  shown  that  it  has  been  done  under  circum- 
stances which  authorize  the  Court  to  interfere.  Walsh  v.  Smyth,  3  Bland, 
9. 
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tary  of  the  Lord  Chancellor,  or  Master  of  the  Rolls,  according  to    Proceedjngi 
the  address  of  the  petition  (/).  ">!!^IU^,^^^ 

The  jiat  of  the  Lord  Chancellor,  upon  this  petition,  is  usually  Fiat  upon. 
in  the  following  form  — "  Upon  the  petitioner^  or  his  solicitor, 
consenting  to  pay  such  costs  {if  any)  as  the  Court  shall  think  ft 
to  award,  in  respect  of  any  proceedings  had  since  the  said  decree 
(or  order,)  and  upon  his  depositing  20/.  (m),  with  the  registrar  in 
a  week^  let  this  apjkal  be  set  down  to  be  heard  before  me  (his  Hon- 
or), next  after  the  rehearings  and  appeals  already  appointed" 

The  petition  having  heen  answered,  the  undertaking  required  Undertaking 
by  the  fat  to  be  signed  by  the  petitioner,  or  his  solicitor,  must  be  '^^fge^u^^n*'  ^ 
added  to  it,  and  signed  accordingly  (n).     The  object  of  the  Court,  decree. 
in  reqiiiring  this  undertaking,  was  discussed  before  Lord  Cotten- 
faam ;  and  it  appears,  that  it  is  intended  to  provide  for  the  reim- 
bursement to  the  respondent,  of  all  such  expenses  as  he  may  be 
put  to,  in  prosecuting  the  decree  or  order  appealed  against  (1). 

(0  At  the  same  time  that  the*orig-  Although  the  Order,  above  referred 

inal  petition  is  left,  a  fiiir  copy  of  it,  to,  directs  a  deposit  of  20^,  to  be  paid 

together  with  a  full  copy  of  the  decree  on  every  appeal,  the  practice  of  the 

or  order  appealed  from,  most  be  also  Registrar's  office   confines  it  to  ap- 

lefl,  2  Smiui,  31, 3rd  edition.  peus,  or  rehearings  of  decrees  or  or- 

(m)  Under  the  old  Orders  of  the  ders  upon  farther  directions  or  ezcep- 

Court,  the  deposit,  upon  a  rehearing  tions.    The  deposit  taken  upon  an 

or  appeal  from  a  decree,  was  102.,  and  appeal  from  an  order,  made  upon  pe- 

upon  the  rehearing  of  any  exceptions,  tition,  is  still  102.     FTbe  authof  is  in- 

51.,  Beames's  Ord.  316,  459 ;  but  by  debted  for  this  inlbrmation  to  Mr. 

the  42nd  Order  of  1828,  it  is  directed  Latham,  of  the  Registrar's  office,  the 

that  **  The  deposit  upon  every  pe-  gentleman  to  whom  the  deposits  are 

tition  of  appeal  or    rehearing,  has  actually  paid.] 

been  increased  to  201.,  to  be  paid  to  (n)  The  16th  Order  of  1842  directo, 

the  adverse  partv,  where  the  decree  that  "  That  signing  of  petitions  of  re- 

or  order  appealed  from  is  not  varied  liearing  and  appeal,"  shall  be  one  of 

in  any  material  point,  together  with  the  duties  hereafter  to  be  performed 

the  fnrther  taxed  costs  occasioned  by  by  the  solicitors  in  place  of  the  clerks 

the  appeal  or  rehearing,  unless  the  in  Court. 
Court  shall  otherwise  order.'* 

(I)  An  appeal  granted  becomes  a  nullity  upon  a  failure  to  give  the  appeal 
bond  as  required.  Wickliffis  v.  Clay,  1  Dana,  589.  The  execution  of  the 
decree  will  not  be  stayed,  if  no  bond  be  given.  Bryson  v.  Petty,  1  Bland, 
183. 

It  is  not  necessary  that  an  appeal  bond  should  be  conformable  in  all  res- 
pects to  the  statute,  but  only  that  it  be  sufficient  in  substance,  so  as  to  secure 
to  the  party  for  whose  benefit  it  is  given  all  his  rights.  Foster  v.  Tyler,  7 
Paige,  48. 

Where  a  suit  was  against  one  as  executor,  and  in  his  own  right  as  legatee, 
ind  a  decree  was  made  against  him  personally,  he  was  required,  on  appeal- 
ing, to  give  a  bond  with  surety.  Erskine  o.  Henry,  7  Leigh,  378.  See 
Shearman  o.  Christian,  1  Rand,  73;  Wilson  v.  Wilson,  1  Hen.  db  Munf 
15;  Sadler  o.  Green,  ib.  26. 

For  other  decisions  upon  appeal  bonds,  their  form,  efiect,  &c.  see  Clark 
V.  Clai^  7  Paige,  607 ;  Ridabock  v.  Levy,  8  Paige,  197 ;  Tyler  v.  Simmons, 
6  Paige,  127 ;  Foster  v.  Tyler,  7  Paige,  48 ;  Nor&  Amer.  doal  Co.  v.  Dyett, 
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It  was  contended,  by  the  counsel  for  the  respondent,  that  the  in- 
tention of  it  is  to  create  a  liability,  on  the  part  of  the  party  signing 
it,  to  all  the  costs  of  the  appeal,  but  Lord  Cottenham  was  of  opinioo, 
that  the  undertaking  is  required  for  the  purpose  above  stated ; 
and  that  it  extends  and  applies  only  to  such  costs  as  may  have 
been  incurred  in  the  prosecution  of  the  decree  (o)  ( 1 ). 

By  the  25th  Order  of  October,  1842,  it  is  directed,  "  That  any 
solicitor  signing  any  petition  of  rehearing,  or  appeal,  or  any  consent 
to  a  petition,  or  any  notice  of  motion,  or  any  proceeding  or  applica- 
tion to  be  made  by  a  pauper,  shall  thereby  become  subject  to  all  the 
liabilities  to  which  the  sworn  clerks  have  heretofore  been  subject 
in  respect  of  such  matters." 

Notwithstanding  the  terms  of  this  Order,  it  seems  doubtful  whe- 
ther the  clerks  in  Court  incurred  any  personal  liability  by  signing 
a  petition  for  rehearing,  and  consequently  whether  now  the  solio- 
itor  incurs  any  liability  by  so  doing  (p). 

The  undertaking  having  been  signed  by  the  petitioner,  or  his 
solicitor,  the  next  step  is  to  obtain  from  the  Registrar  the  order 
for  setting  down  the  cause  for  rehearing.  For  this  purpose,  the 
petition,  with  the  Lord  Chancellor's  fiat^  and  the  undertaking 
annexed,  must  be  taken  to  the  Registrar,  who,  upon  payment  of 
the  deposit  (2),  will  file  the  petition,  and  draw  up  the  order,  which 
must  be  passed  and  entered  in  the  usual  way. 

It  is  to  be  observed,  that,  by  the  forms  of  the^o/,  the  deposit  is 
to  be  paid  within  a  week  after  the  date  of  the  Jiat,  This  order 
must  be  complied  with,  but  if,  from  any  circumstance,  over  which 

(o)  Price  v.  Dewhurst,  4  M.  &  C.  drawn  up  in  the  following  form  :— 

282.  "  upon  the  petitioner  consenting^  ^., 

(p)  According  to  the  ancient  forms  to  be  signified  by  his  clerk  in   Court 

in  the  Ri'^istrur  s  ofHce,  the  order  to  signing  the  petition.**     Rx  relatione, 

set  down  the  rehearing  was,  formerly,  £.  D.  Colyille,  Registrar. 


4  Paige,  273 ;  City  Bank  v.  Bangs,  ib.  285  ;  Potter  v.  Baker,  ib.  290  ;  Rogers 
V.  Paterson,  ib.  450;  Eldridge  v.  Howell,  ib.  457;  Braxton  v,  Morris,  1 
Wash.  ,3«1 ;  Brown  v.  Mathews,  1  Rand,  462;  Syme  v.  Johnson,  3  Call, 
523;  Van  Wezel  v.  Van  Wezel,  3  Paige,  38;  Gregory  ».  Dodge,  ib.  90; 
Stud  well  V.  Palmer,  5  Paige,  57. 

Where  there  are  two  distinct  orders  in  the  same  cause,  they  may  be  both 
included  in  one  notice  of  appeal  and  in  the  same  bond;  provided  the 
penalty  is  sufficiently  large,  and  the  condition  broad  enough  to  secure  the 
payment  of  the  whole  amount  required  to  be  secured  on  both  appeals.  Tyler 
V.Simmons, 6  Paige,  127.     See  Gregory  v.  Dodge, 3  Paige,  90. 

(1)  See  Terry  v.  Slukely,  3  Yerger,  506. 

In  Andrews  v.  Scotton,  2  Bland,  621),  it  was  held,  that  an  appeal  bond,  on 
the  decree  being  affirmed,  becomes  thereby  an  additional  security  for  the 
debt. 

(2)  See  Consequa  «.  Fanning,  3  John.  Ch  365. 
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the  appellant  has  no  control,  such  as  its  being  vacation  time,  or  Procepdin^ 
the  absence  of  the  Lord  Chancellor  from  London,  the  Lord  Chan-  °,f^|l-.^^-l^ 
ceiJor's  secretary  will  alter  the  date  of  the  Jiat,  to  meet  the  emer- 
gency of  the  case  ( p).  If  the  appellant  does  not  comply  with 
the  conditions  of  the  Jiat,  the  other  party  may  proceed  to  inrol 
the  decree;  where,  however,  the  delay  was  occasioned  by  circum- 
stances over  which  the  appellant  had  no  control,  the  iurolment 
was  vacated  (q). 

Where  there  is  an  original  and  supplemental  cause,  or  two  sup-  Service  of  or- 
plemental  causes,  they  are  considered  as  one,  and  the  payment  of  ^^^^  ^^^  ^g. 
one  deposit  only  is  necessary  (r).  hearing 

The  order  for  setting  down  the  cause  for  rehearing  having  been  Petition  not 
passed  and  entered,  must  be  served  upon  all  the  solicitors  of  the  "^'v®^* 
other  parties  to  the  suit,  at  least  all  those  whose  interest  is  affect- 
ed by  the  appeal,  in  the  usual  way  (5). 

It  is  to  be  observed  that  it  is  the  order  for  setting  down  the  re-  Time  for 
hearing  or  appeal  that  is  served  upon  the  parties,  and  not  the  peti-  "^'^'^S  ®™** 
tion  itself,  which  is  filed  with  the  Registrar,  from  whom  the  parties 
served  must  obtain  copies  (t). 

It  is  said  that  if  the  order  is  served  so  as  to  give  two  days'  notice  Petition  may 

of  the  rehearing  it  will  be  sufficient,  but  it  is  advisable  to  serve  the  ^  withdrawi 

ui     /    \  by  consent. 

order  as  soon  as  possible  (u). 

After  a  petition  for  a  rehearing  or  of  appeal  has  been  presented  if  appellant 
it  may  be  withdrawn  on  application  by  motion,  provided  it  is  con-  ^^^  notnp- 
seoted  to  by  the  respondent.  If  not  consented  to,  it  cannot  be  dTsmi^d.'^ 
withdrawn,  but  must  come  on  in  its  course  (z). 

If,  when  the  rehearing  is  called  on,  the  appellant  does  not  ap-  If  responden 
pear,  his  petition  will,  upon  reading  an  affidavit  of  service  of  the  p^°°^  '^ 
order  for  setting  it  down,  be  dismissed  with  costs ;  and  so,  if  the 
respondent  does  not  appear,  the  Court  will,  upon  reading  a  similar 
affidavit,  proceed  to  hear  the  appeal  ex  parte. 

Where  the  appeal  is  against  the  whole  decree,  the  cause  is,  in  or-  Manner  of 
dinary  cases,  actually  reheard,  that  is,  the  pleadings  are  opened,  and  "®^*°^- 
the  cause  proceeded  with  exactly  as  if  it  were  an  original  hearing. 
The  general  rule  is,  that  the  appellant  is  entitled  to  begin,  the  only  where  defei 
exception  to  which  is  where  a  defendant  appeals  from  a  whole  dant  appeals 
decree.     The  reason  for  this  exception  is,  that  in  such  a  case  ^^^^^  ^  ^ 
the  plaintiff  may  adduce  new  evidence  and  shape  his  case  differ- 

(f)  Vide  Richarde  v.  Wood,  2  M.  (t)  1  T.  &  V.  736. 

ft  K.  621  ;  and  ante,  1230.  (u)  Robinson  v.  Taylor,  1  Ves.  J. 

(f)  Cowper  V.  Scott,  1  Eden,  17;  45. 

dted  1  Bro.  C.  C.  141,  ed.  Belt.  (z)  Thomson  v,  Thomson,  10  Ves. 

(f)  Ante,  p.  512.  30. 

(p)  2  Smith,  31,  3rd  edition. 
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ently  {y).  It  is,  however,  in  the  discretion  of  the  Court  to  varj 
these  rules  (z). 

In  an  appeal  against  a  judgment  allowing  a  demurrer  to  the 
whole  bill  the  plaintiff  is  entitled  to  begin  (a). 

It  is  stated  that,  when  the  rehearing  is  of  a  cause  originally  heard 
before  the  Lord  Chancellor,  it  must  be  opened  as  a  case  (6),  and 
it  is  presumed  that  the  same  regulation  applies  to  any  rehearing 
before  a  Judge  who  heard  the  cause  originally. 

It  is  to  be  observed,  that,  in  the  case  of  a  rehearing  or  appeal, 
all  parties  interested  in  supporting  the  decree  or  order  appealed 
from  are  entitled  to  be  heard,  but  that  no  party,  except  the  appel- 
lant, can  be  heard  in  support  of  the  appeal.  If,  therefore,  any 
party,  who  is  not  included  as  a  co-partitioner  in  a  petition  of  re- 
hearing, is  desirous  of  appealing,  he  must  present  a  separate  peti- 
tion (c)  (1),  otherwise  he  will  be  precluded  from  all  benefit  of  the 
qppeal,  even  though  the  result  of  it  should  be  to  show  that  the 
decree  was  completely  wrong,  as  well  against  him  as  against  the 
appellant.  Thus,  where  one  of  several  defendants  appealed,  and 
an  order  was  made  dismissing  the  bill,  upon  grounds  which  were 
equally  applicable  to  other  defendants,  who  did  not  join  in  the 
appeal,  it  was  held  that  such  other  defendants  could  have  no  ben- 
efit of  the  order,  although  it  rendered  the  decree  useless  (rf).  It 
seems,  however,  that  if  the  result  of  the  appeal  had  been  other- 
wise, and  the  appeal  had  been  dismissed  or  the  decree  only  slight- 
ly varied,  the  defendants  who  did  not  appeal  would,  if  they  had 
been  heard  in  support  of  the  decree,  have  been  entitled  to  their 
costs,  either  to  have  been  paid  directly  by  the  defendant  who  ap- 
pealed, or  by  the  plaintiff;  such  costs  to  be  added  to  the  plaintiff's 
own  costs,  and  reimbursed  to  him  by  the  appellant  (e).  - 

Sometimes  where  there  is  an  appeal  against  a  part  of  a  decree, 
the  respondent  or  some  other  party  may  feel  himself  aggrieved  by 
another  part ;  in  such  cases  the  proper  course  is  to  present  a  cross 
appeal.     Where  that  has  been  done,  the  last  appeal  may  be  brought 


(y)  Roberts  v.  Marchant,  1  Ph. 
370 ;  Lees  v.  Nuttall,  2  M.  <&  K.  819. 

( 2 )  Alexander  v.  The  Duke  of 
Wellington,  2R.  <&  M.  35. 

(a)  Attorney-general  v.  Aspinall, 
2  M.  &  C.  613. 


(b)  Anon.  2  Atk.  49. 

(c)  2  Smith,  31,  3rd  ed. 

(d)  Tasker  v.  Small,  1  C.P.  Coop- 
er's Reports,  255. 

(e)  Vide  Stocken  v.  Stocken,  and 
Stubbs  V.  Sargon,  cited  ib.  257. 


(1)  Foster  v.  Tyler,  7  Paige,  48. 


upon. 
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up  to  be  heard  at  the  same  time  with  the  first,  and  one  order  be  Eyidpnce  npoi 
made  in  both  (/)  (I).  v-^^-s^^^^^ 

On  a  rehearing,  all  depositions  taken  before  the  original  hearing.  Of  reading 
though  not  then  made  use  of,  may  be  read  (g)  (2).  The  reason  "**^  cvideoce 
of  this  is  stated  by  Lord  Chancellor  Parker,  in  Wright  v.  Pilling 
(A),  to  be,  that  "  the  appeal  is  only  to  give  the  Chancellor  an  op- 
portunity of  hearing  why  he  should  not  inrol,  as  it  is  to  be  iurolled 
as  bis  decree,  therefore  the  cause  is  entirely  open,  and  the  party 
at  liberty  to  offer  what  he  can  against  his  signing  and  inrolling  the 
decree"  (t). 

It  seems,  however,  that  if,  after  the  hearing,  a  witness  has  been 
convicted  of  perjury,  the  circumstance  mny  be  brought  before  the 
Court  upon  a  rehearing  (k).  So  also,  where  a  witness  in  an  an- 
swer to  a  bill  exhibited  against  him  since  the  original  hearing,  had 
confessed,  that,  on  the  day  he  was  examined,  he  took  a  bond  from 
the  plaintiff,  whereby  the  plaintiff  bound  himself,  that,  if  he  re- 

(/)  Blackburn  v.  Jepson,  2V.  &  d&  B.  153;  Goodyer  v.  Lake,  cited  1 

B.  3^.  Blunt'8  Ariiblor,  iK),  n.  4. 

(g)    Cunyngharo  v.  Canyn^ham,  (A)  Free,  in  Ch.  4!?G. 

Anib.90;  fieedhainv.  Sfnitb,2  Vern.  (i)  Vide  etiam,  Gilbert's  Eq.  Rep. 

463;    Dashwood  v   Lord  fiulkeley,  151,  S.C. 

10  Ves.  237;  Backma^ter  v.  Ilarrop,  (k)  Needham  v.   Smith,  2  Vem. 
13  Ves.  4oH;  Haddleston  v.  Briscoe,  468. 

11  Ves.  5d7;  White  v.  Fassell,  L  V. 

(1)  Hawley  v.  James,  1G  Wendell,  61,  85;  Mapes  v.  Coffin,  5  Paige, 
896;  Clowes  v.  Dickenson,  8  Cowen,  338. 

A  party  can  appeal  only  from  such  parts  of  a  decree  as  effect  himself.  Id- 
ley  V.  Bowen,  11  Wendell,  227.  And  if  he  is  aggrieved  bj  part  of  a  decree 
only,  he  cannot  call  m  question  other  parts  of  the  decree  in  which  he  has  no 
interest.     Hone  v.  Van  Shaick,  7  Paige,  222. 

(2)  In  New  York,  upon  the  hearing  of  a  cause  before  the  Court  below,  it 
is  the  duty  of  the  cirrk  to  enter  in  the  minutes  of  tlie  Court  all  the  papers 
read,  or  which  are  agreed  to  be  considered  as  read,  or  which  are  offered  in 
evidence  and  overruled  by  the  Court ;  and  a  certified  copy  of  the  clerk's 
minutes  is  the  proper  evidence  of  those  facts  upon  the  hearing  of  an  appeal 
to  the  Chancellor.  Stud  well  v.  Palmer,  5  Paige,  166 ;  Bloodgood  v.  Clark, 
4  Paige,  574. 

No  paper  not  before  the  Court  below,  or  offered  and  rejected,  can  be  used 
on  the  hearing  of  an  appeal  from  its  decision.  Studwell  v.  Palmer,  5 
Pais*!,  166. 

Depomtions  read  on  the  trial  in  the  Court  below  without  objection  cannot 
be  rejected  in  the  appellate  Court.  Johnson  v.  Rankin,  3  Bibb,  87  ;  Pil- 
bw  V.  Shannon,  3  Yerger,  ryi)S;  Helm  v.  Hardin,  2  B.  Monroe,  231,  23:). 
And  a  general  exception  to  the  competency  or  admissibility  of  evidence  will 
not  ayail  on  appeal.     Uenett  v.  Oliver,  7  Gill  &  John.  191,  H)2. 

If  an  objection  to  the  interest  of  a  witness  be  not  made  at  the  hearing  in 
the  Court  below,  it  cannot  be  made  in  the  appellate  Court.  Respass  v.  Mor- 
ton, Hard.  226. 

In  appeals  to  the  Supreme  Court  of  the  United  States  from  the  Circuit 
CoQits,  in  chancery  cases,  the  parol  testimony  which  is  heard  at  the  trial  in 
the  Court  below,  ought  to  appear  in  the  record.  Conn  v.  Penn.  5  Wheaton, 
484. 


Seats,  where 
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Evidence  upon  covered  the  estate  in  question,  he  would  convey  part  of  it  to  the 
jJ^^^^VJj^^  witness,  the  answer  was  allowed  to  be  read  at  the  rehearing  to 
not  allowed,  take  off  the  effect  of  the  witness's  evidence  (/)  ;  but  it  seems  that 
unless  upon  ^^  appellant  bringing  forward  evidence,  at  the  hearing  of  an  vp- 
depont.  peal,  which  was  not  read  in  the  Court  below,  will  not  be  allowed 

to  read  it  upon  any  other  terms  than  those  of  giving  up  his  depodt 
(m).     This,  however,  can  only  be  where  the  omission  to  read  the 
evidence  was  through  the  fault  of  the  appellant ;  where  that  has 
improperly"'     not  been  the  case,  as  where  the  evidence  was  tendered,  but  reject- 
rejected.  Q^^  it  may,  if  the  Court  thinks  proper,  be  read  at  the  rehearing 

without  condition. 
Does  not  ap-         Upon  a  rehearing,  it  is  not  competent  to  either  party  to  enter  in- 
'  ^  *®  *■•  to  any  evidence  requiring  new  depositions  (n)  (1);  but  this  rule 

does  not  prevent  the  production  at  a  rehearing  of  exhibits  which 
were  not  in  evidence  at  the  original  hearing  (o),  and  an  order  to 
prove  viva  voce  such  exhibits  at  the  hearing  of  the  appeal,  may  be 
obtained  without  notice  (p)  (2). 

(l)    Needham  v.  Smith,  2  Vem.  the  same  time  with  the  rehearing  of 

46o.  the  original  decree.  Vide  post.  Chap. 

(m)  Hedges  v.  Cardonnel,  3  Atk.  XXIX. 

408.  (o)  For.  Rom.  183 ;  Walker  v.  Sy- 

(n)  If  new  evidence  is  discovered  monds,  4  Aug.  1810,  cited  1  Mer.  37, 

after  the  original  hearing,  the  proper  n.  (a). 

course  is  to  obtain  leave  to  file  a  sup-  (p)  Herring  v.  Clobery,  Cr.  &  Ch. 

plemental  bill  in  the  nature  of  a  bill  251. 
of  review,  to  come  on  for  hearing  at 

(1)  As  a  general  rule,  when  a  rehearing  is  granted  in  Equity,  the  Conrt 
will  not  permit  an  examination  at  large  ;  no  proof  will  be  admitted  but  what 
was  heard,  or  ought  to  have  been  heard,  upon  the  original  hearing.  Scales 
V.  Nichols,  2  Yerger,  140;  Dale  v.  Roosevelt,  6  John.  Ch.  255  ;  Scribnerv. 
Williams,  1  Paige,  550 ;  Mitchell  v.  Lenox,  14  Wendell,  662;  Wendell  t. 
Lewis,  6  Paige,  233;  Lovell  v.  Hicks,  1  Irish  Eq.  472;  Case  v.  Towle,8 
Paiflre,  479. 

If  the  appellant  wishes  to  offer  new  evidence,  he  should  in  his  petition  of 
appeal,  ask  leave  to  produce  further  proofs,  and  state  his  excuse  f(>r  not  pro- 
ducing such  evidence  in  the  Court  below.  Scribner  v.  Williams,  1  Paige, 
550. 

Where  there  is  newly-discovered  testimony,  such  as  would  authorize  a 
bill  of  review,  or  where  there  has  been  surprise,  bv  the  Court  unexpectedly 
relying  on  evidence  at  the  hearing,  which  could  be  satisfactorily  explained 
by  other  testimony ;  in  these  cases,  and  perhaps  others  of  a  like  nature,  the 
C5ourt  will  permit  the  testimony  to  be  taken,  if  it  is  satisfied  by  affidavit  of 
its  materiality.     Scales  v.  Nichols,  2  Terger,  140. 

So  it  appears  a  party  may  be  let  in  to  read  fresh  evidence,  not  read  at  the 
former  hearing,  where  it  has  been  duly  taken  in  chief,  and  omitted  by  negli- 
gence or  other  cause  to  be  read,  or  if  the  evidence  be  new  matter  not  be^re 
ready,  or  relates  only  to  papers  since  found,  and  which  may  be  proved  vita 
voce,  at  the  hearing,  or  to  testimony  going  to  show  the  incompetency  of  a 
witness  in  a  former  deposition.  Dale  v.  Roosevelt,  6  John.  Ch.  255.  Se^e 
Storv  V.  Johnson,  1  Irish  Eq.  586;  Wendell  v.  Lewis,  6  Paige,  233;  Hill 
V.  Chapman,  1  Sumner's  Vesey,  405,  note  (a),  and  cases  cited. 

(2)  See  Lovell  v.  Hicks,  1  Irish  Eq.  480.  Exhibits  read  in  evidence  in  tlie 
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MoreoTer,  the  V.  C.  of  England,  on  motion,  permitted  the  plain-  Evidence  up€ 
ti£&,  who  bad,  through  the  inadvertence  of  counsel,  omitted  to  i^]]^J^^]C][J^ 
prore  a  will  of  real  estate,  in  consequence  of  which  the  bill  was  ries  to  prove 
dismissed  at  the  original  hearing,  to  exhibit  interrogatories  for  the  ^-llj!!^!^'' 
examination  of  witnesses,  to  prove  the  will  at  the  rehearing,  which  rehearing. 
was  postponed  on  the  terms  of  their  paying  the  costs  of  the  ap- 
plication, and  the  costs  of  the  day,  and  of  the  original  hearing. 
It  is  to  be  observed,  however,  that  in  that  case  the  will  was  not 
disputed  in  the  cause,  and  that  the  omission  arose  wholly  from  the 
inadvertence  of  counsel  (q). 

It  is  also  to  be  observed,  that,  in  no  case,  will  the  Court  permit  No  evidence 
new  evidence  to  be  given,  at  a  rehearing,  as  to  any  matter  which  "^°  a  mattei 
was  not  in  issue  upon  the  original  hearing  {r). 

It  may  be  noticed,  in  this  place,  that,  in  case  of  a  rehearing  or  Whole  case 
appeal,  the  whole  case  is  open  to  the  respondent ;  thus,  if  the  ap-  open  to  re- 
peal is  against  the  whole  decree,  it  is  competent  to  the  Court  to 
modify  the  decree,  by  making  it  more  favorable  to  the  respon- 
dent (s) ;  therefore,  where  a  plaintiff  who  had  succeeded  in  obtain-  Respondent 
ing  a  decision  against  the  defendant,  with  costs,  not  being  satisfied  ^^  altered^ 
with  the  view  the  V.  C.  of  England  had  taken  of  the  case,  had  the  although  he 
cause  reheard  before  Lord  Cottenham,  in  order  to  obtain  an  alter-  *****  °*^'  *PP®' 
ation  in  the  decree  more  favorable  to  himself;  and  Lord  Cotten- 
ham, upon  the  rehearing,  being  of  opinion  that  the  plaintiff  was 
not  entitled  to  any  relief  at  all,  his  Lordship  dismissed  his  bill 
with  costs.     In  his  judgment  his  Lordship  said,  "  The  plaintiff 
having  thought  fit  to  present  a  petition  of  rehearing  against  the 
whole  decree,  the  defendants  are  entitled  to  raise  any  question 
(and  amongst  others  the  question  of  costs),  which  properly  arose 
out  of  the  subject  matter  of  the  appeal,  and  I  am  bound  to  deal 
with  the  cause  as  if  it  now  came  on  before  me  upon  the  original 
hearing  (t).    The  result  is,  the  defendants  must  have  their  costs 
of  the  suit  up  to  and  inclusive  of  the  hearing,  but  I  cannot  give 
them  their  costs  of  setting  the  decree  right." 

So  where  the  appeal  is  against  part  of  the  decree  only,  the  re-  So  where  it  i 
^Kwdent  may,  if  he  considers  it  necessary,  go  into  the  whole  case  *gj*"^'  *  P*^ 
md  erery  part  of  it,  whilst,  in  relation  to  the  appellant,  it  is  only 

(f)  Hood  V.  Punm,  4  Sim.  101 ;  (r)  Holt  v.  Burleigh,  Free,  in  Ch. 

see  also   Williamson  v.   Button,    9  293. 

Priee,  187 ;  Williams  v.  Goodchild,  («)  Sullivan  v.  Jacob,  1  Moll.  472. 

SRuiB.  92;  Wyld  v.  Ward,  2  T.  &,  (t)  Oldham  v.  Stonehouse,  3  M. 

J.  381 ;  Higgins,  5  Russ.  287.  &,  C.  317. 

Coort  below,  without  objection,  will  in  the  appellate  Court  be  considered 
M  put  of  the  record.    Helm  v.  Hirdiii,  2  B.  Monroe,  231 ,  233. 
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as  to  the  parts  complained  of  in  the  petition  (7/)  (1);  therefore^ 
where  there  were  two  questions  in  the  cause,  one  being  whether 
the  executor  was  entitled  to  the  surplus,  and  the  other  whether  1 
legacy  given  to  him  hy  the  will  was  in  satisfaction  of  a  debt  doe  (0 
him  by  the  testator,  and,  upon  the  first  point,  the  Court  decided 
against  him,  because  he  had  put  in  an  answer  iu  which  he  admit- 
ted himself  accountable  for  the  surplus,  but  the  second  point  was 
determined  in  his  favor,  whereupon  the  plaintiff  appealed  againal 
the  last  decree  ;  Lord  Chancellor  Cowper  held,  that  it  was  compe- 
tent to  the  defendant  to  go  into  the  first  point,  though  he  eventu- 
ally did  not  decide  it  in  his  favor   (r). 

The  reader  is  to  be  reminded  here,  that,  at  the  hearing  of  an 
appeal  or  rehearing,  the  Court  will  give  the  plaintiflT  leave  to 
amend,  by  adding  parties  in  the  same  manner  as  upon  an  original 
hearing,  and  will  order  the  rehearing  to  stand  over  for  the  por« 
pose  ;  and  that  it  has  gone  to  the  extent  of  allowing  the  plaintif 
to  add  the  Attorney-general  as  a  party,  either  by  converting  the 
bill  into  an  information  and  bill,  or  into  an  information  only  (jr)  (2). 

The  costs  of  a  rehearing,  as  well  as  of  an  original  hearing,  are 
in  the  discretion  of  the  Court ;  but,  generally,  if  an  appeal  is  die- 
missed,  it  will  be  with  costs. 

From  a  certificate  furnished  to  Lord  Langdale,  M.  R.,  in  the 
case  of  Agabez  v.  Ilartvvell  (2),  it  appears,  that  **  It  is  a  general 
rule,  that  costs  of  appeals,  rehearings,  and  exceptions,  are  not 
carried  by  the  words  *  costs  of  suit  as  between  solicitor  and 
client,'  but  require  to  be  specially  mentioned  in  the  order  for  taxa- 
tion." 

By  the  42nd  Order  of  1828,  before  referred  to,  by  which  the 
deposit  upon  petitions  for  a  rehearing  or  appeal  has  been  augment- 
ed to  20/.  (a),  it  is  directed  that  the  deposit  shall  be  paid  to  the 


(tt)  Rawlins  v.  Powel,  1   P.  Wms. 

(z)  Ibid. 

ly)  President  of  St.  Mary  Magda- 


len V.  Sibthorp,  1  Russ.  154. 
(2)  5  Beav.  17^ 
(a)  Ante,  p.  1625,  n.  (m). 


(1)  On  a  rehearing,  the  cause  is  open  to  the  party  who  petitions  for  the 
rehearing,  only  as  to  those  parts  of  tbe  decree  complained  of  in  the  petition; 
but  to  the  other  party,  it  is  open  as  to  the  whole  matter.  Consequa  v.  Fan- 
ning, 3  John.  Ch.  3<)4  ;  Dale  v.  Roosevelt,  6  John.  Ch.  255.  See  Glover  9. 
Hodges,  1  Saxton  fN.  J.)  113,  where  it  was  held  in  New  Jersey,  that  on  a 
petition  and  order  for  a  rehearing  generally,  the  whole  case  is  open,  and  the 
party  supposing  himself  aggrieved  has  a  right  to  insist  upon  a  reconsidera- 
tion of  any  part  of  it.  See  also  to  the  same  effect,  Sparhawk  v.  Buel,  9 
Vermont,  41.    See  Hill  ».  Chapman,  1  Sumner's  Vesey,  405,  note  («). 

(2)  See2Hofr.Ch.Pr.38. 


In  the  Court  of  Chancery,  IdM 

idyerse  party,  when  the  decree  or  order  is  not  varied  in  any  mate-  0<m\m  and 
rial  point,  together  with  the  further  taxed  costs  occasioned  by  the  ^J^^t^^^^^ 
appeal  or  rehearing,  unless  the  Court  shall  otherwise  order.  Under 
this  Order  it  has  been  held,  that  the  Court  has  a  discretion  over 
the  deposit  as  well  as  over  the  costs ;  and,  therefore,  in  a  case  be- 
fore Lord  Brougham,  upon  an  appeal,  although  his  Lordship  af- 
firmed the  decree  of  the  Vice-Chancel  lor,  he  did  so  without  costs, 
and  directed  the  deposit  to  be  returned  to  the  appellant  (6). 

It  is  to  be  recollected,  that,  under  the  undertaking  required  to 
be  signed  by  the  appellant  or  his  solicitor,  upon  obtaining  an  or- 
der to  set  down  a  rehearing  or  appeal,  the  Court  has  authority  to 
direct  the  appellant  to  pay  to  the  respondent  any  costs  he  may  have 
been  pat  to  in  prosecuting  the  decree  or  order  appealed  from  in 
the  Master's  office. 

A  respondent  can  in  no  case  be  made  to  pay  costs ;  but  where  Conts  never 
he  has  made  use  of  evidence  which  was  not  read  at  the  hearing,  ^gpoi^ent 
that  circumstance  should  be  taken  into  consideration  in  disposing 
of  the  costs  of  the  rehearing  (c). 

We  have  seen  before,  that  where  an  appellant  makes  use  of  evi- 
dence which  was  not  read  below,  he  can  only  be  permitted  to  do 
so  on  condition  of  giving  up  his  deposit  {d). 

In  Oldham  v,  Stonehouse  (e),  above  referred  to,  where  a  plain- 
tiff appealed  from  a  decree  which  had  been  pronounced  in  his  favor 
with  costs,  and,  upon  the  rehearing,  the  respondent  satisfied  the 
Court  that  he  was  entitled  to  no  decree  at  all,  Lord  Cottenham,  as 
we  have  seen,  reversed  the  decree  and  dismissed  the  bill,  giving 
the  defendants  the  costs  up  to,  and  of  the  hearing,  but  he  refused 
to  give  them  the  costs  of  setting  the  decree  right. 


Section   III. 

Of  Appeals  to  the  House  of  Lords, 

kwt  person  who  feels  himself  aggrieved  by  a  decree  or  order  of  In  what  Ga«ei 

the  Court  of  Chancery,  is  entitled,  as  a  matter  of  right,  to  appeal  ^^^  ^'^' 

b  the  House  of  Lords. 

The  mode  of  obtaining  the  interposition  of  this  tribunal,  in  the  From  inteflo- 

cutory  orders. 

%  lUttenbnry  v.  Fenton,  Cooke's    91. 
Orders,  31  (i)  Ante,  p.  1629-30. 

(c)  WiUiams  v.  Goodchild,  2  Ross.        (e)  3  M.  A  C.  317. 
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In  what  Cases  case  of  an  appeal  from  this  Court,  is  by  petition  of  appeal,  which 
,,^^^,^[^,^^^   may  be  preferred  from  an  interlocutory  as  well  as  from  a  final  order; 
in  which  respect  appeals  from  Courts  of  Equity,  by  petition,  differ 
from  appeals,  by  writ  of  error,  from  the  judgments  of  the  Courti 
of  Law,  which  will  only  lie  where  the  judgment  is  final.     The  rea- 
son for  this  distinction  is  stated  to  be,  that  Courts  of  Equity  oflen 
decide  the .  merits  of  a  case,  in  intermediate  orders,  and  the  per- 
mitting of  an  appeal,  in  the  early  stage  of  the  proceedings,  fre* 
quently  saves  the  expense  of  further  prosecuting  the  suit ;  but  in 
actions  at  Law,  no  such  orders  intervene,  consequently  a  writ  of 
error  cannot  be  brought  before  final  judgment  {a). 
Only  from  de-      It  is,  however,  to  be  observed,  that  although  appeals  will  lie  to 
pronounced  W  ^^^  House  of  Lords,  from  the  interlocutory  orders  of  Courts  of 
Lord  Chancel-  Equity,  it  is  only  in  cases  where  such  orders  have  been  pronounced 
^^^^  by  the  Lord  Chancellor  ;  in  other  cases,  appeals  from  the  inferior 

siffned  and^^-  -^"^^g^^  cannot  be  maintained,  unless  they  have  been  signed  and 
rolled.  inrolled,  in  which  case,  as  the  signature  of  the  Lord  Chancellor, 

(which  is  necessary,  before  a  decree  or  order  can  be  inrolled,)  con- 
verts the  decree  or  order,  though  pronounced  by  the  Master  of  the 
No  inrolment    Rolls  or  a  Vice  Chancellor,  into  a  decree  or  order  of  the  Lord 
dttreT^  *^      Chancellor,  an  appeal  will  lie  from  it  to  the  House  of  Lords. 
Lord  Chan-      Where  a  decree  or  order  has  been  pronounced  by  the  Lord  Chan- 
cellor, cellor  himself,  no  inrolment  is  necessary  to  enable  the  party  ag- 
grieved by  it  from  appealing  (6). 
No  appeal  It  may  be  laid  down   also,  as  a  general  rule,  that  an  appeal  to 
from  order  not  (}^q  House  of  Lords,  will  only  lie  from  a  decree  or  order  made  in 
'  a  cause  or  suit  irregularly   instituted  (c) ;  and  that  an  appeal  will 
not  lie,  (torn  an  order  of  the  Lord  Chancellor,  in    matters  of  idio- 
cy or  lunacy,  there  being  a  distinction  between  the  jurisdiction  of 
the  Court  of  Chancery,  and  the  power  of  the  Lord  Chancellor ;  in 
those  cases,  an  appeal  lies  to  the  Privy  Council  {d).     Also,  no  ap- 
peal to  the  House  of  Lords  lies  from  an  order  of  the  Lord  Chan- 
cellor, in  matters  of  bankruptcy. 

(a)  Palmer's  Prac.  of  the  House  of  was  made,  was  not  permitted  to  de- 
Lords,  1.  cline  their  jurisdiction,   Ibid.;  Lord 

(b)  Vide  ante,  p.  1223.  Warlon  and  Squire's   Case,  CoUes* 

(c)  Palmer's   Prac.  H.   L.  4 ;  yet  Cases  in  Pari.  270;  sed  vide  the  pro- 
there   is  an  instance   on    record    in  test  signed  by  eleven  Lords  on  that 

<                        which  it  was  held  that  a  person  con-  occasion,  and  the  resolutions  of  the 

ceiving  himself  aggrieved  by  an  or-  House   of  Commons   censuring  the 

der  of  the  Court  of  Exchequer,  not  interference  of  the  Lords,  Ibid.;  and 

made  in  any  causp,  for  the  filing  of  8  Harg.  Slate  Trials,  175. 

an  ancient  record  that  had  been  mis-  (d)  3  P.   Wms.  108  ;  Rochfort  v. 

laid,  might  appeal  to  ihe  Lords,  and  Earl  of  Ely,  1  Bro.  P.  C.  450. 
the  party  at  whose  instance  the  order 
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ll  seems,  likewise,  that  an  appeal  will  not  lie  from  an  order  made  I"  what  Cases 
bjr  die  Court,  under  the  authority  of  an  Act  of  Parlinient,  specially   k^^IJ^I^ 
aaliorizing   such  order,  unless  the  power  of  appealing  is  given  by  No  appeal 
the  Act  itself:  therefore,  where  an  order  was  made  by  the  Court  of  ""*^"?  ^'^^^^ 
Exchequer,  under  the  authority  of  an  Act  of  Parliament,  to  deter-  the  authority 
mine  the  right  to  a  fund  in  Court,  produced  from  an  estate   seized  J!^  Act  of  Pai- 
onder  an  extent,  from  which  order  there   was  an  appeal  to  the 
House  of  Lords,  it  was  determined  that  an  appeal  would  not  lie; 
Tor  if  the  case  was  considered  as  founded  on  the  extent,  it  was  a 
proceeding  at  Law,  and  could  not  be  brought  per  saltum  before  the 
Souse ;  and  considered  as  arising  on  the  statute,  no  authority  was 
giTenbjtbe  Act  to  hear  an  appeal   against  the  decision.     The 
appeal  was  therefore   dismissed,  after   very  full  consideration  (c). 

Bj  a  standing  Order  of  March  24,  1725  {f)^  no  petition  of  ap-  Time  limited 
peal  from  any  decree  or  sentence  of  any  Court  of  Equity  in  Eng-  ^^^  ^ifi^ffenef- 
land  or  Ireland,  or  of  any  Court  in  Scotland,  shall  be  received  ally. 
^tr  fve  years  from  the  signing  and  inrolling  or  extracting  of 
such  decree  or  sentence,  and  the  end  of  fourteen  days  from  and  af- 
ter the  first  day  of  the  session  or  meeting  of  Parliament  next  en- 
suing the  said  five  years,  unless  the  person,  entitled  to  such  appeal, 
he  withn  the  age  of  one  and  twenty  years,  or  covert,  non  compos 
nffttis,  imprisoned  or  out  of  Great  Britain  or  Ireland;  in  which 
case,  such  person  shall  be  at  liberty  to  bring  his  appeal  within  five 
years  next  after  such  disability  shall  cease,  and  fourteen  days  from 
Md  after  the  first  day  of  the  session  next  ensuing  the  said  five  years, 
^tnot  afterwards.  This  Order  was  amended  in  1829,  by  substi- 
tuting two  years  for  fve,  within  which  the  party  must  bring  his  ap- 
peal, and  by  ordering  that  in  no  case  shall  any  person  be  allowed 
» longer  time  on  account  of  mere  absence,  to  lodge  an  appeal,  than 
^w  years  from  the  date  of  the  last  decree  appealed  against  {g).  It 
will  be  observed,  that,  by  the  foregoing  amended  Order,  the  two 
ffem  are,  in  the  case  of  an  appeal  from  a  Court  of  Equity,  to  be 
coated  from  the  time  of  inrolling  the  decree  {h) ;  it  has,  however, 
^  held,  that  an  appeal  brought  from  a  decree  more  than  five 
years  after  its  inrolment,  was  saved  by  being  extended  to  subse- 
<pent  orders,  the  appeal  from  which  was  brought  within  two  years 
from  inrolling  them  (i).  In  Hicks  v.  Cook  {h),  however,  the 
^ds  affirmed  the  decree,  wholly  because  of  the  acquiescence  (1).  ' 

W  Wall  V.  The  AttoVney-ceneral,  (A)    De  Burgh  v.  Clarke,  ibid. ; 

J*''!*' Joam.  1822,  Palmer's  Prac.  H.  Brook  v.  Champernown,  ib.  2A7. 

^•5.  (i)  De  Burgh  v.  Clarke,  ubi  sup. 

C^)  Lords*  Journal,  1725.  (k)  4  Dow.  29. 
Jr)  Vide  4  Clark  &  Finnelly,  562. 

P)  Where  the  time  for  appealing  has  been  fixed  by  statute,  the  Court  has 


1696 


Of  Reheorings  and  Appeah. 


In  what  Cases 
they  lie. 

Where  decree 
made  before 
aesMonaof 
Parliament. 

'Where  decree 
Buuie  daring 


#f  notice  of 
appeal. 


Ferra  of. 


Sifrnature  of 
connsel. 


By  another  staDding  Order  of  the  13th  July,  1678  (f), "  Peti- 
tions of  appeal  from  a  Court  of  Equity  must  be  presented  witfaia 
fourteen  days  from  the  first  day  of  every  session  or  meeting  of  Par- 
liament after  a  recess,  afler  which  time  the  Lords  will  receive  no 
petition  of  appeal,  unless  upon  a  decree  made  whilst  the  Parlit- 
ment  is  actually  sitting ;  in  which  case,  the  party  who  shall  find 
himself  aggrieved,  may  bring  his  petition  of  appeal,  provided  be 
presents  it  within  fourteen  days  afler  such  decree  is  made  and  eo* 
tered  in  any  Court  of  Equity  in  England  or  Wales,  twenty  days  io 
any  of  the  Courts  in  Scotland,  and  forty  days  in  any  of  the  Courts 
of  Equity  in  Ireland  "  (m). 

The  next  requisite  to  be  observed,  before  presenting  an  appeal, 
is  that  of  giving  notice,  or  as  it  is  termed  in  Scotland,  intimatiim, 
to  the  other  side,  of  the  intention  to  present  it,  which  is  regulated 
by  a  standing  Order  of  April  9th,  1812  («),  whereby,  "  To  prevent 
delay  on  the  part  of  respondents  to  appeals,  in  delivering  their  print- 
ed cases,  it  is  ordered  that,  previous  to  any  petition  of  appeal  being 
presented  to  the  House,  a  notice  shall  be  given  to  the  agents  of  the 
parties  respondents,  of  the  time  when  such  petition  is  intended  to 
be  presented ;  and  the  day  of  giving  such  notice  shall  be  indorsed, 
by  the  petitioner's  agent,  on  the  back  of  the  appeal." 

A  petition  of  appeal  to  the  House  of  Lords  is  nearly  the  same  in 
form  mutatis  mutandis^  as  a  petition  for  rehearing  in  the  Court  of 
Chancery  (o). 

By  an  Order  of  the  3rd  of  March,  1697(/?),  "All  appeals  are  to 
be  signed  by  two  counsel,  but  no  person  may  presume,  as  counsel, 
to  sign  any  appeal,  unless  he  has  been  of  ccunsel  in  the  cause  below, 
or  shall  attend  as  counsel  at  the  bar  of  the  house,  when  the  appeal 


(/)  Lords'  Joum.  1673. 

(m)  Palmer's  Prac.  H.  L.  13. 

(n)  Lords'  Journ.  1812. 


(o)  Ante,  p.  1625. 

(p)  Lords'  Journ.  1697. 


no  power  to  extend  it,  not  even  on  the  ground  of  the  mistake  of  the  party  ; 
and  the  lapse  of  time  is  an  absolute  bar  to  the  appeal.  Townsend  r.  Town- 
send,  2  Paigr,  413  ;  Barclay  r.  Brown,  7  ib.  245  ;  Caldwell  r.  Mayor,  &c. 
of  Albany,  9  ib.  572.  Nor  can  the  Court  vacate  the  order,  and  cause  it  to  be 
entered  as  of  a  more  recent  date,  to  enable  the  party  to  appeal  therefrom,  ib.; 
Caldwell  r.  Mayor,  &c.  of  Albany,  9  Pai^e,  572. 

But  where  the  time  for  appealing  depends  on  a  rule  of  the  appellate 
Court,  such  Court,  upon  sufficient  cause  shown,  may  suspend  its  rule  and  al- 
low an  appeal,  although  such  appeal  was  not  brought  within  the  time  pre- 
scribed bv  the  rule  for  appealing.  Caldwell  r.  Mayor,  &c.  of  Albany,  9 
Paige,  572  ;  Smith  r.  Smith,  1  Paige,  391. 

If  the  appeal  is  not  taken  within  the  proper  time,  the  objection  should  be 
taken  by  motion.  It  is  too  late  to  do  so  at  the  hearing.  Per  Sutherland  J. 
in  Disbrow  r.  Henshaw,  8  Cowen,  353. 
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is  to  be  heard ;  cmd  unless  he  shall  certify  that,  in  his  judgment y    Petition   of 
there  is  reasonable  cause  of  appeaP*  (?)  (^  )•  s^^^n^-w 

But,  notwithstanding  the  latter  words  in  the  above  order,  it  ap- 
pears not  to  have  been  the  practice,  a  short  time  ago,  for  counsel 
signing  appeals  formally  to  certify  that  there  is  reasonable  cause  of 
appeal,  though  the  signature  of  counsel  was  always  understood  to 
import  it  (r);  probably,  the  omission  of  this  certificate  arose  from 
the  Order  of  the  House  of  Lords,  which  will  be  noticed  presently, 
requiring  the  parties  to  appeals  to  print  their  cases  forthwith  ;  the 
object  of  which  appears  to  have  been  the  same  as  that  requiring 
the  certificate  of  counsel,  viz.,  to  prevent  appeals  merely  for  delay 
and  vexation  (5).  It  appears,  however,  to  be  now  the  practice  for 
counsel  to  certify  that  there  is  reasonable  cause  for  appeal  {t). 

trhen  the  petition  of  appeal  has  been  settled  and  signed  by 
counsel,  with  a  certificate  of  reasonable  cause,  it  must  be  fairly 
engrossed,  that  is,  transcribed  in  a  strong  round  hand  on  parch- 
ment, (the  words  to  be  written  at  length)  with  the  names  of  the 
counsel,  as  well  to  the  appeal  as  to  the  certificate,  copied  to  it, 
and  the  certificate  of  notice  is  to  be  indorsed  (u), 

A  petition  of  appeal,  like  all  other  petitions  to  the  Lords,  is  pre-  How  present- 
sented  by  a  pepr,  who  mentions  it  to  the  House  in  the  words  of  ®^- 
the  title,  and  moves  that  the  petition  may  be  read ;  the  clerk, 
thereupon,  reads  the  prayer,  and  the  proper  order  is   made  as  a 
matter  of  course  (z). 

This  Order,  which  is  called  the  order  of  summons,  is  usually  in  Order  to  an- 
the  following  form  (2) :  —  ■^«'- 

Die         Januarii,  18 

"  Upon  reading  the  petition  and  appeal  of  A.  B.,  complaining  of 
a  decree  {or  order,  as  the  case  is,)  of  the  day  of 

and  praying,  &c.  :  it  is  ordered  by  the  Lords,  spiritual 
and  temporal^  in  Parliament  assembled,  that  the  said  C.  D.,  {the 
respondent,)  may  have  a  copy  of  the  said  appeal,  and  do  put  in 
his  answer  thereto,  in  writing,  on  or  before  the  day  of 

(f)  Palmer's  Prac.  H  L.  16.  the   House,  or  to  leave  it  with  the 

(r)  Per  Lord  £ldoo,  Way  v.  Foy,  Clerk  of  the  Journals  at  the  Parlia- 

18  Yes.  452.  ment  Office,  either  of  whom  gets  a 

{8)  Ibid.  noble  Lord  to  move  it ;  but  should  it 

\t)  Vide  Palmer's  Prac.  H.  L.  23.  happen  that  those  gentlemen  are  too 

(m)  Ibid.  much  engaged,  the  agent  must  apply 

(z)  Ibid.  24.    The  usual  mode  is  to  some  Lord  to  move  the  appeal,  in 

lor  the  agent  to  put  the  appeal  into  which  there  will  be  no  difficulty,  lb. 

Uie  hands  of  the  Clerk  Assistant  at 

(1)  See  Falton  Bank  v.  Beach,  2  Paige,  188. 

(2)  See  living  v.  Dunsoomb,  2  Wendell,  205. 
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Order    to 
Auwer. 


next ;  and  service  of  this  order  upon  any  of  his  counsel,  his 
clerk  in  Court,  or  known  agent  in  the  Court  below^  shall  b 
good  service. 

G.  H,  R.  Cler.  Parliamt. 


Time  for  an- 
swering. 

Of  service  of 
the  order  to 
answer,  &c. 


Service  of  the 
order. 


Recognizance 
lor  costs. 


Where  appel- 
lant is  not  in 
London. 


UpoD  English  appeals  the  time  limited  for  answering  ii 
night,  in  Scotch  appeals,  four  weeks,  and  in  Irish  appc 
'weeks  from  the  date  of  the  order. 

The  order  in  an  English  cause  may  be  served  on  the 
ent,  if  in  London,  or  his  solicitor.  If  the  appeal  be  from 
the  order  should  be  sent  off  without  delay,  to  be  served  th4 
care  must  be  taken  by  the  appellant's  solicitor,  to  enter  ii 
cognizance  as  afler  mentioned,  otherwise  the  appeal  will  f 
ground. 

The  mode  of  serving  the  order  is  by  delivering  a  true 
it,  and  at  the  same  time  showing  the  original  order. 

When  the  order  is  served,  there  should  be  an  affidayii 
service  indorsed  on  it,  in  the  usual  form. 

The  affidavit  may  be  sworn  before  a  Master   in  Chai 
London,  or  a  Master  extraordinary  in  the  country  :  and 
appeals,  affidavits  are  made  before  an  Irish  Master,  d&c, 
manner.     If  the  order,  in  either  case,  should  be  served  b; 
son  coming  to  London,  the  affidavit  can  be  sworn  here  (^ 

Afler  an  appeal  has  been  lodged,  the  appellant  is,  with! 
days,  to  enter  into  recognizance  to  answer  costs,  pursuai 
following  Standing  Order  :  — 

January  26th,  1710,  "  It  is  this  day  ordered,  that  in  all 
appeals  to  be  brought  into  this  House,  from  any  Court  ii 
minster  Hall,  from  any  Court  of  Equity  in  England  or 
from  any  Court  in  Scotland,  or  from  any  Court  of  Equity 
land,  the  parties  appellant  shall,  within  eight  days  afler  s 
peal  received,  give  security  to  the  Clerk  of  the  Parliam< 
recognizance,  to  be  entered  in  to  his  Majesty  in  the  pe 
400/.,  conditioned  to  pay  such  costs  to  the  defendant  as  thi 
shall  appoint,  in  case  the  decree  appealed  from  shall  be  a 
and  if  the  appellant  or  appellants  shall  neglect  to  give  s 
curity  within  the  time  aforesaid,  the  clerk  of  the  Parliamei 
inform  the  House  thereof,  and  the  appeal  from  thence 
be  dismissed  (z) ". 

If  the  appellant  should  not  be  in  London  to  enter  into 
cognizance,  his  solicitor,  or  some  other  person  for  him,  i 


(y)  Palmer's  Frac.  H.  L.  2S. 


(z)  Lords*  Joum.  1710. 
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ter  into  it,  for  which  the  leave  of  the  House  must  be  obtained  ;  Rccognizanc 
ilib  18  done  upon  a  motion,  to  be  made  by  a  Lord. 
The  defeazance  of  the  recognizance  is  in  the  following  form ;  — 


'*  7^  condition  of  this  recognizance  is,  that  whereas  A.  B,,  of 
4rc>»  has  brought  his  appeal  before  the  Right  Honorable  the  Lords 
spiritual  and  temporal  in  Parliament  assembled,  to  be  relieved 
against  a  decree  {or  order ^  as  the  case  is,)  of  the  Court  of  Chan" 
eery  of  the  day  of 

If,  therefore,  the  said  appellant,  his  heirs,  executors,  or  administra- 
tors, shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  C  D.  re- 
spondent to  the  said  appeal,  his  heirs,  executors,  or  administrators, 
aH  such  costs  as  the  scud  Lords  in  Parliament  shall  appoint,  in  case 
the  said  decree  {or  order,  as  the  case  is,)  shall  not  be  reversed,  then 
this  recognizance  to  be  void  and  of  none  effect,  or  else  to  remain  in 
full  force  and  virtue,'* 

The  recognizance,  which  is  written  on  unstamped  parchment, 
is  signed  by  the  appellant  or  his  surety,  and  witnessed  by  the  Clerk 
of  the  Parliament 

Although  the  words  of  the  order  for  entering  into  recognizances 
are  general,  jet  in  practice,  there  is  an  exception,  viz. :  — 

In  appeals  brought  by  the  Attorney-general  on  behalf  of  the  Not  required 

Crown,  no  recognizance  for  costs  is  entered  into,  because  costs  '"  fPP^*^»  ^3 
J    ,.,,.,   V  Attorney-geB 

are  never  awarded  agamst  the  kmg  (a).  eral. 

If  an  answer  be  not  put  in  within  the  time  limited  for  that  pur-  Peremptory 
pose,  the  appellant's  agent  should  obtain  a  peremptory  order  upon  ^^^J  ^  "** 
the  respondent  to  answer  (6)  (1). 

To  obtain  such  peremptory  order,  the  appellant's  agent  leaves 
at  the  Farliameut  office  the  first  order  with  the  affidavit  of  service, 
^nd  upon  the  clerk's  reading  the  affidavit  in  the  House,  the  pe- 
remptory order  is  made  as  a  matter  of  course ;  but,  in  point  of 
regularity,  this  order  ought  to  proceed  upon  the  motion  of  a 
peer(c). 

A  week  is  always  the  time  limited  by  a  peremptory  order,  and, 
upon  the  expiration  of  the  week,  if  no  answer  has  been  put  in, 
the  appellant's  agent  may  apply  to  the  House  by  motion,  to  be 
■ide  by  a  peer,  to  have  the  cause  appointed  for  hearing  ez  parte, 

(•)  Palmer's  Prac.  H.  L.  28.  (c)  Palmer's  Prac.  H.  L.  28. 

{k)  Lords'  Joam.  Jan.  19, 1719. 


0)  See  Irving  v.  Dtmscomb,  2  WendeU,  205 ;  Waters  v,  Travis,  8  John. 
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Answer. 

Standing  Or- 
ders dispensed 
with,  in  what 
cases. 


Dispensation, 
how  obtained. 


Answers. 
General. 


Although  the  Lords  expect  that  parties  should  conform  to  th 
standing  orders,  yet,  when  circumstances  manifestly  require 
they  will  dispense  with  them ;  as  where  by  reason  of  sickness 
other  inevitable  accident,  the  agent  has  been  prevented  from  pr" 
senting  an  appeal,  or  the  respondent  from  filing  his  answer  wit 
in  the  limited  period  ;  and  so,  in  all  cases,  where  there  has  be 
no  wilful  neglect,  provided  it  can  he  made  to  appear  that  no  \w^^ 
convenience  is  likely  to  accrue  frmn  refusing  the  indulgence  (Ijl^ 
but  in  these  cases  an  order  must  be  obtained  to  dispense  with  th*  ^ 
standing  order,  upon  a  petition  for  that  purpose. 

This  petition  is  to  be  moved  by  a  peer,  upon  which  occasioi^^ 
the  agent  must  attend  the  House ;  for,  in  these  cases,  he  is  calle^V 
to  the  bar  and  examined  by  the  House  as  to  the  allegations  of  the^ 
petition,  and  sometimes,  he  is  sworn  to  the  truth  of  them. 

Petitions  of  this  description,  however,  are  now  generally  refer-— 
red  to  the  Lords'  Committees  of  Appeals  (rf). 

On  being  served  with  the  order  to  answer,  the  respondent  should 
instruct  an  agent  to  apply  at  the  Parliament  Office  and  bespeak 
an  office  copy  of  the  appeal ;  and,  if  the  respondent  wishes  to  ex- 
pedite the  hearing,  he  may,  on  having  notice  that  an  appeal  is  in* 
tended,  and,  without  waiting  till  the  order  of  summons  is  seryed, 
or  the  time  for  answering  expired,  put  in  his  answer. 

Answers  are  of  two  kinds,  one  general,  the  other  special. 

A  genera]  answer  is  in  the  following  form  :  — 

"  The  answer  ofC,  D.  respondent,  to  the  petition  and  appeal  of 
A,  B.   appellant. 

The  respondent f  not  confessing  or  acknowledging  all  or  cmy  of 
the  matters  and  things  in  the  said  petition  and  appeal  mentioned 
to  he  true  as  the  same  are  therein  set  forth ,  and  reserving  to  himr 
self  all  benefit  and  advaMage  of  exception  to  the  errors y  defects,  an4 
imperfections  in  the  said  appeal  contained,  for  answer  thereunto 
saith,  he  admits  that  the  Court  of  Chancery  {or  the  Court  of 
Chancery  in  Ireland)  did  make  such  decree  or  order,  as  in  the  said 
petition  and  appeal  is  {or  are)  mentioned  and  complained  of,  but 
as  to  the  date  and  contents  of  such  decree  (or  order)  the  respondent, 
for  greater  certainty,  refers  to  the  said  decree  {or  order)  when  the  same 
shall  be  produced ;  but  the  respondent  is  advised,  and  humbly  ap* 
prehends,  that  the  decree  {or  order)  complained  of,  is  agreeable  to 

(d)  Palmer's  Prac.  H.  L.  31. 


(1)  Ante,  1635-6,  note 


Of  Appeab  to  the  House  of  Lords.  1641 

U^  and  justice,  and,  therefore,  humbly  hopes  the  same  will  be       Answer. 
wed  and  the  appeal  dismissed  with  costs.  v^^^v^^^ 

E.  F.,  agent  for  the  respondent**  (1). 

sometimes  happens  that  the  respondent  determines  to  bring  a  Where  there  is 
I  appeal,  in  which  case  the  answer  should  be  qualified  thus,  *  "°"*  appeal. 
it  the  said  decree,  so  far  as  the  same  is  complained  of  by  the 
peHtion  and  appeal,  is  agreeable  to  Equity,**  &c. 
1  answer  is  special,  when  particular  facts  are  stated,  or  some  Special ; 
ific  matter  is  alleged,  either  upon  the  merits  of  the  cause,  or 
I  any  defect  in  form  in  the  appeal ;  such  as  that  there  are  not 
er  parties  ;  or  that  the  decree  or  order  appealed  from  did  not 
me  final,  but  remains  under  review  or  rehearing ;  or  that  the 
or  purport  of  the  decree  or  order  is  erroneously  stated  in  the 
il.     But  special  answers  have  not  for  a  long  time  been  deemed 
vary  nor  used  in  practice,  and  in  fact,  the  matters  here  no- 
are  more  properly  grounds  for  an  application  to  the  House  to 
IBS  the  appeal  for  irregularity,  of  which  we  shall  speak  here- 
It  is,  therefore,  of  little  use  to  the  respondent  to  point  out 
stioDS  by  his  answer ;  and  the  more  general  the  answer  is  the 
f,  especially  as  any  errors  or  defects  pointed  out  by  a  special 
er,  can  be  amended  by  application  to  the  House  :  so  that,  in 
,  they  would  only  be  productive  of  expense  and  delay. 
iswers  are  engrossed  on  parchment,  and  then  lodged  in  the  How  put  in. 
iment  Office,  when  the  clerk  marks  on  it  the  day  it  is  brought 
icording  to  a  Standing  Order  of  the  5th  of  April,  1720  (e), 
bich  it  is  "  Ordered,  that,  when  any  answer  to  an  appeal  shall 
It  in  for  the  future,  the  clerk,  to  whom  it  shall  be  delivered, 
•mediately  indorse  thereon,  the  day  on  which  such  answer  is 
ght  in,  and  that  the  names  of  the  parties  answering,  and  to 
e  appeals  such  answers  are  put  in,  be,  the  same  day,  entered 
B  Journals  of  the  House  **  (f). 

some  cases  both  parties  are  dissatisfied  with  the  determination  I'ime  for  ctom 
9  Court  below,  and  the  respondent  as  well  as  the  appellant  is  ^^^   ' 
hI  to  prefer  a  cross  appeal ;  the  time  allowed  for  bringing  in 
I  is  limited  by  the  Standing  Order  of  the  8th  March,  1763  {g), 
9  week  after  answer  put  in  to  the  original  appeal,  after  which 
ime  will  not  be  received.     If  the  time  limited  by  the  last  re- 
Lords*  Joarn.  1720.  (g)  Lords*  Joum.  1763. 
Palmer's  Prac.  H.  L.  33.  ; 

^  Fulton  Bank  v.  Beach,  2  Paige,  188. 
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Cross  Appeals,  cited  Order  for  presenting  a  cross  appeal  be  elapsed,  the  House, 

u^^T^(^^^^  o"  petition,  will  grant  leave  to  present  it  nunc  pro  tunc^  if  good 

present  nunc    cause  can  be  shown  for  the  omission  (h). 

ffrotunc.  ^  cross  petition-of  appeal  is,  in  form,  the  same  as  an  original 

appeuU.  *^'°"  appeal,  except  that  it  must  be  entitled,  **  The  petition   and  cross 

appeal,"  Ate,  and  shquld  specify  the  particular  part  of  the  decree 

or  order  of  which  the  petitioner  complains.     It  is  presented  and 

moved,  and  an  order  made  upon  it,  in  the  9ame  manner  as  upon  an 

original  appeal. 

No  recogni-  The  Order  of  the  27th  of  January,  1719,  is  silent  as  to  recog- 

lance  necessa-  nizances  for  costs  in  cross  appeals.     It  is  said  that,  formerly,  they 

ly  upon.  ,   .  ,         .  -J 

were  sometimes  entered  into,  but  they  are   not   now   required. 

Cross  appeals  must,  however,  be  signed  by  counsel,  although  that 

is  not  expressly  directed  by  the  Order  of  the  3rd  of  March,  1697(f). 

Order  to  The  order,  to  answer,  a  cross  appeal,  may  be  served  in  the  same 

answer.  manner  as  the  order  in  an  original  appeal ;  but  the  respondent  in 

the  cross  appeal  being  appellant  in  the  original  appeal,  et  e  contra^ 

by  which  both  parties  are  in  Court,  service  of  the  order  upon  the 

agent  of  the  respondent  in  the  cross  appeal  is  sufficient  {k). 

Answer  The  answer  to  a  cross  appeal   is  in  the  same  form  with  that  to 

an  original  appeal,  except  that  the  title  is,  "  The  answer  of  A.  B. 

to  the  petition  and  cross  appeal  of  C.  D.,"  and  that,  towards  the 

end,  instead  of  saying,  **  That  the  decree,  &c.,  is  just,"  &c.,  it 

should  be  "  That  the  decree,  in  so  far  as  is  complained  of  hy  tht 

said  C  D.  is  just  and  agreeable  to  Equity,"  &c.  (/).  v 

Where  session      In  case  the  session  ends  before  the  time  limited  for  answering 

determines,       j^^  appeal  expires,  this  circumstance  is  provided  for  by  the  follow- 

answering.        ing  Standing  Order : 

**28th  of  March,  1735  —  It  is  ordered,  that  when  upon  an  ap- 
peal to  this  House,  an  order  shall  be  made  for  the  respondent  to 
answer  by  a  time  limited,  if  the  session  of  Parliament  wherein 
such  order  shall  be  made,  shall  determine  before  the  lime  so  limit- 
ed for  answering  shall  be  expired,  and  no  answer  shall  be  put  in 
during  the  same  session,  service  of  such  order  upon  the  respondent, 
five  weeks  before  the  first  day  of  the  then  next  session,  shall  be 
deemed  good  service,  and  the  appellant  may  apply  for  a  perempto- 
ry day,  in  case  the  respondent  shall  not  put  in  his  answer  within 
three  days  from  the  first  day  of  the  next  session  of  Parliament "  (m). 
Effect  of  pro-  Formerly  some  doubts  and  questions  arose  as  to  the  effect  of 
d^Molution'       prorogations  and   dissolutions  of  Parliament,  and  whether  theju- 

(h)  Palmer's  Prac.  H.  L.  34.  (0  Ibid. 

(i)  Ibid.  (to)  Palmer's  Pr.  H.  L.36;  Lordi 

{k)  Palmer's  Prac.  H.  L.  34.  Journ.  J  735. 
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dicial  as  well   as   legislative  proceedings  of  the  Lords  w^e  not  I^ismissal  fo 
thereby  determined  ;  in  consequence  of  which,  it  has  been  deter-       cuiion. 
mined,  "  that  in  all  cases  of  appeals  and  writs  of  error,  they  con-  "^^^^^s/-^^ 
tinue  and   are  to  be  proceeded  on  in  statu  quoy  notwithstanding  a 
prorogation  or  dissolution  of  Parliament "  (n). 

By  a  Standing  Order  of  the  5th  of  April,  1720,  it  is  —  **  Order-  Dismissal  of 
ed,  that  all  such  appeals  as  shall  be  presented  in  any  session,  to  ^^^^f  ^^^^ 
which  answer  shall  be  put  in  during  the  same  session,  and  for  hear-  ecution. 
ing  whereof  no  day  shall  be  appointed  in  such  session,  if  neither 
the  appellant  nor  respondent  shall  apply  to  this  House  within  eight 
days,  to  be  accounted  from  the  first  day  of  the  next  meeting  of 
Parliament,  for  a  day  of  hearing,  such  appeals  shall  stand  dismissed, 
but  without  prejudice  to  the  appellants  presenting  any  new  appeals 
thereafter."  It  is  also  —  **  Ordered,  that  all  such  appeals  as  shall 
be  presented  in  any  session  to  which  no  answer  shall  be  put  in  dur- 
ing the  same  session,  if  neither  the  appellant,  within  eight  days 
from  the  first  day  of  the  next  meeting  of  Parliament,  shall  apply 
to  this  House  to  appoint  a  peremptory  day  to  answer,  nor  the  res- 
pondent put  in  an  answer  within  the  said  eight  days,  such  appeals 
shall  stand  dismissed,  but  without  prejudice  to  the  appellant's  pre- 
senting any  new  appeals  thereafter"  (o)  (1). 

The  House  of  Lords  will  permit  a  petition  of  appeal  to  be  Amendment < 
amended  afler  it  has  been  presented  ( i?) ;  thus  if  any  error  is  P«^»^'*>°- 
discovered  in  the  petition,  or  if  the  appellant  is  advised  that  some 
nrevious  orders  are  so  connected  with  the  order  appealed  from, 
that  it  will  be  impossible  to  do  justice  to  his  case  without  extend- 
ing his  appeal  to  these  former  orders,  he  should  apply  for  liberty 
to  amend  his  appeal  {q). 

To  obtain  leave  to  amend,  a  petition  must  be   presented,   of  Application 

u-   u  *        1     J       *•       •  '.•       •     *     u       •         *      *u  *    ^or  leave  to 

which  two  dayr  notice  in  writing  is  to  be  given  to  the  opposite  amend 

agent,  and  it  should  be  accompanied  by  a  copy  of  the  petition. 
On  the  moving  of  this  petition,  it  will  be  proper  for  the  agents, 
on  both  sides,  to  attend  the  House,  in  order  to  answer  any  ques- 
tion which  may  be  asked  by  their  Lordships ;  and,  lest  the  ad- 
verse agent  should  not  attend,  the  petitioner's  agent  should  be 

(«)  Palmer's  Prac.  H.  L.  37.  (p)  Ibid. 

(o)  Palmer'flPr.  H.  L.  38;  Lordi*        (a)    Bouchier  v.  Dillon,  5  Bligh, 
loam.  1730.  N.S.714. 


(1)  Where  an  appeal  has  been  regularly  taken  from  an  interlocutory  de- 
cree, mere  delay  in  the  prosecution  of  it  is  not  a  ground  for  its  dismissal. 
Der  t.  Walton,  2  Hill,  (N.  Y.)  403. 

Nor  is  it  ground  for  dismissal,  that  the  appellant  has  omitted  to  give  notice 
ol  aa  order  to  answer  the  appeal    Dey  v.  Walton,  2  Hill,  (N.  T.)  403. 
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Setting  down,  prepared  to  prove,  at  the  bar  of  the  House,  the  service  of  the 
^J^l;!;;^-  tice  and  petition. 

These  petitions,  however,  are  usually  referred  to  the  . 
Committee, 
may  be  made       Applications  to  amend  are  not  confined  to  the   appellant,  \^^ 
y  respon  en  .  ^^^  ^j^^  ^^  made  by  the  respondent,  who  is  interested  in  seete^ 
that  all  the  proceedings  are  correct,  except  that  the  responden^^ 
petition  should  pray  — ''  That  the  appellant  may  be  ordered  ^0 
amend  his  appeal  in  the  particulars  set  forth,  and  to  amend 
respondent's  copy." 
Of  new  an-  If  an  appeal  be  amended  after  the  respondent  has  put  in  an  i 

swer,  and  it  is  considered  necessary  that  a  new  answer  should 
put  in  to  the  amended  appeal,  he  must  obtain  an  order  for  leaT 
to  withdraw  the  former  answer,  and  put  in  a  new  one,  in  wkidv 
case  the  respondent  will  be  entitled  to  costs. 
Of  withdraw-        An  order  to  this  effect  may  be  obtained  on  petition ;  but  if  th^ 
mwg^  a  "      i^^pondent  do  not  voluntarily  apply  for  such  an  order,  and  pot  idt 
peal.  his  answer,  the  appellant  may  proceed  against  him  by  a  new  pe- 

remptory order,  and  may  get  .the  cause  set  down  ex  parte,  as  a^ 
ready  mentioned  (r)  (1). 
Of  withdraw-       If  the  appellant  finds  it  expedient  to  withdraw  his  aj^peal,  1m 
ing  appeals,     must  obtain  leave  of  the  House  to  do  it  by  petition;  of  wMch 
two  days'  notice  must  be  given  to  the  respondent's  agents,  as  in 
other  cases,  and  a  copy  of  the  petition  also  served ;  but  the  Honae 
will  not  grant  the  prayer  of  it  without  ordering  the   appellailt  to 
pay  the  respondent  his  costs,  nor  in  some  instances  withouf  the 
consent  of  the   respondent's  agent ;  for  there  may  be   cases  in 
which  it  would  be  unjust  to  permit  the  rppellant  to  withdraw  his 
appeal,   and  thereby  leave   him  at  liberty,  at  a  considerable  dis- 
tance of  time  afler wards,  to  bring  a  new  appeal,  which  he  might 
do  notwithstanding  the  withdrawing  of  his  former  appeal  (5). 
Of  counter  In  case  an  appeal  should  be  presented,  which   the  respondent 

Saliva"  ^^afg"*"  ^^^  reason  to  think  is  irregular,  a  counter  petition  should  be  pre- 
improperly  sented  praying  to  have  it  dismissed  (2),  and  the  respondent's  agent 
brought.  mug^  gjyg  t^Q  (Jays'  notice  to  the  appellant's  agent,  of  his  inten- 

tion, and  should,  at  the  same  time,  serve  him  with  a  copy  of  the 

(r)  Palmer's  Prac.  H.  L.  42.  (*)  Palmer's  Prac.  H.  L.  43. 


If  tl 


,  See  13th  Rule  in  Chancery,  New  York. 

If  the  appeal  is  made  af^r  the  time  allowed  for  appealing,  the  objeotioB 
should  be  taken  by  motion  to  dismiss  the  same ;  and  it  cannot  be  t^ken  at 
the  hearing.  Answering  is  a  waiver  of  objections  of  a  formal  nature.  DuK 
brow  9.  Henshaw,  8  Cowen,  353 ;  Rogers  9.  Cruger,  3  John.  &&i\, 

(2)  See  Halsey  v.  Van  Amringe,  4  Paige,  279. 


Of  Appeals  to  the  House  of  Lords.  IM 

I^^litiflB,  and  both  agents  should  attend  on  presenting  it ;  on  Setting  dowr 
'nrkb  occasion  (unless  there  shall  manifestly  appear  to  be  some  'i^^'^lj^^ 
palpable  breach  of  the  standing  orders  of  the  House^  or  of  the 
l^^atire  enactments  respecting  appeals,  in  which  case  the  ap; 
pcai  will  be  dismissed  at  once),  the  petition  will  be  referred  to 
tlse  Appeal  Committee,  before  which  the  agents  and  counsel,  if 
desired,  will  be  heard  {t) ;  in  questions  of  great  importance,  how- 
erer,  the  arguments  have  been  heard  at  the  bar  of  the  House  (u). 

It  is  to  be  obsenred  here,  that  if  an  irregular  plea  is  presented.  Within  what 
the  coQQter  petition  should  be  presented  before  the  original  ap- **™^- 
P^  is  answered,  for  if  the  respondent  treats  it  as  an  effective  ap- 
P^,  bj  answering  it  before  he  presents  his  counter  petition,  he 
^11  Dot  be  entitled  to  costs  (x).  The  usual  course  of  the  House, 
^  such  a  counter  petition  being  presented,  is  to  refer  the  peti- 
^'^  to  the  Appeal  Committee,  but  upon  questions  of  importance 
^1  will  be  directed  to  be  argued  at  the  bar  by  counsel  (y). 

After  the  answer  is  put  in,  either  the  appellant  or  respondent  Of  setting 
'^^^y  apply  to  the  House,  by  motion,  to  have  the  appeal  appointed  down  appeal 
^  Reheard.  torneanng. 

It  sometimes  happens  that  there  are  two  appeals   which  relate 

^  the  same  subject,  or  in  which  the  questicms  in  both  are  similar, 

^^(Z  (hat  one  of  them  has  been  set  down,  so  as  to  stand  several 

^^^0968  before  the  other :  in  such  a  case,  the  House,  upon  a  peti- 

^,  will  order  the  second  to  stand  next  to  the  first  {z). 

By  an  Order  of  June  the  8th,  1749,  "It  is  ordered,   that   all 

^^eh  appeals  as  have  been  presented,   for  hearing  whereof  days 

^\iall  be  appointed  in  any  session,  which  shall  not  be  determined 

^^  the  same  session,  shall  be  heard  and  determined  in  the  begin- 

^ling  of  the  next  session,  in  the  same  order  as  they  stand  to  be 

^eard  at  the  end  of  this  or  any  future  session,   without  any  new 

^j^lication  to  appoint  a  day  for  hearing  the  same  "  (a). 

It  frequently  happens  that  the  appellant  or  respondent  dies  be-  Of  reviving 
Jbre  the  hearing  of  the  cause,  in  which  event  the  appeal  must  be  *^^  "* 
^levired  by  petition  to  the  House,  in  the  name  of  the  deceased 
party's  heir  or  personal  representative,  or  both,  as  the  occasion 
may  require,  and  supplemental  cases  delivered.  This  is  regulated 
\j  the  Standing  Order  of  the  20th  of  March,  1823  :  — "  Where- 
by it  is  ordered  that  where  any  parties  to  an  appeal  shall  die,  pend- 
ing the   same,  subsequently  to  the  printed  cases  having  been  de- 


(0  Ibid.  44.  (y)  Ibid. 

(»)   Norbory  v.  Meade,  3  Bligh,        (2)  Palmer*B  Prac.  H.  L.  46. 
274.  .--...-.-.* 

{z)  lUd. 
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(a)  Palmer's  Prac.  H.  L.  p.  46. 
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jn 


Printed  cases; 


Contents  of; 


Printed  Cases,  livered,  and  the  appeal  shall  be  reyived  against  the  repres^^*^ 
lives,  a  supplemental  case  shall  be  delivered  by  the  parties  sc  ^^ 
viving  the  same,  stating  the  order  or  orders  made  by  the  HooiBi^  * 
such  case. 

"  And  the  like  rule  shall  be  observed  by  the  appellant  and   ^^ 
spondent  where  parties  in  the  Court  below  have  been  omitted 
the  appeal,  and  shall,  by  leave  of  the  House,  be  added  as  partis 
to  the  appeal  after  the  delivery  of  the  printed  cases." 

For  the  better  information  of  the  Lords  as  to  the  matters  i^ 
controversy,  printed  statements  of  the  appellant's  and  respondents^ 
cases  are  usually  delivered  to  them,  which  cases,  before  they  ar^ 
printed,  must  be  signed  by  counsel. 

The  cases  should  contain  all  the  material  facts,  and  should  con- 
cisely narrate  the  proceedings,  and  the  substance  of  the  pleadings 
and  evidence  or  proofs,  whether  consisting  of  documents  or  depo- 
sitions, and  particularly  those  on  behalf  of  the  party  whose  case 
it  is.  By  an  Order  of  the  24th  day  of  February,  1813,  it  is  "  Or- 
dered, that  the  printed  cases  delivered  in  appeals  and  writs  of 
error  depending  in  the  House,  shall  contain  a  copy  of  so  much 
of  the  proofe  taken  in  the  Courts  below,  as  the  parties  intend  to 
rely  on  at  the  hearing,  together  with  reference  to  the  documents 
where  the  same  may  be  found  "  (6). 

But  although  the  preceding  Order  directs  that  the  parties  shall 
print  the  proofs  they  mean  to  rely  on,  it  was  said,  by  Lord  Eldon, 
"  That  the  rule  was  made  by  the  House  for  the  purpose  of  guard- 
ing itself,  but  that  it  is  competent  to  the  House  to  hear  evidence 
not  printed,  if  it  thinks  proper.  The  parties  are  to  print  what 
they  think  material :  but,  in  such  a  case  as  that,  it  was  too  much  to 
suppose  that  any  one  could  infallibly  say  what  was  and  what  was 
not  material "  (c). 

By  the  standing  Order  of  the  19th  of  April,  1698,  for  prevent- 
ing scandalous  and  frivolous  printed  cases  being  delivered  to  the 
Lords,  it  is  ordered  that  no  person  whatever  do  presume  to  deliver 
any  printed  cases  to  any  Lord,  unless  such  case  shall  be  signed  by 
one  or  more  of  the  counsel,  who  attended  the  hearing  in  the  Court 
below,  or  shall  be  of  counsel  at  the  hearing  in  this  House  {d). 
But,  although  the  order  expresses  that  the  case  may  be  signed  by 
one  or  more  counsel,  the  usual  course  is  to  have  them  signed  by 
two  (c). 

(fr)  Lords'  Joum.  1813.  Prac.  H.  L.  &3. 

(c)  4  Dow.  222.  (e)  Ibid, 

(a)  Lords'  Joum.  1696 ;  Palmer's 


Statement  of 
proofi  in. 


House  may 
hear  proofs 
which  have 
been  omitted. 


Signature  of 
counsel. 
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When  the  case  has  been  signed  by  counsel,  there  are  common-  Printed  Cases. 
Y  500  copies  printed  off,  and  usually  a  dozen  of  them  are  printed  jvIJ^b^Tof^ 
m  fine  large  paper,  for  the  use  of  the  parties'  own  counsel  and  copies. 
gent,  and  to  exchange  with  the  adverse  agent  for  him  and  his 
oonsel.     This  large  number  is  necessary,  because  it  is  customa- 
f  to  send  350  copies  to  the  Parliament  Office  {f). 

Formerly,  by  a  Standing  Order  of  the  12th  of  January,  1724,  Of  delivering 
he  appellants  and  respondents  were  to  deliver  to  the  Clerk  of  the  caLs'to  Uie 
Parliaments,  to  be  distributed  to  the  Lords,  the  printed  cases,  at  Lords. 
east  four  days  before  the  hearing  ;  but  this  is  now  regulated  by 
in  Order  of  the  12th  of  July,  1811 :  -^"  Whereby  it  is  ordered, 
hat,  when  any  appeal  shall  be  presented  on  or  after  the  first  day 
)f  a  session,  the  appellant  and  respondent  shall,  severally,  lay  the 
irints  of  their  cases  upon  the  table  of  the  House,  or  deliver  the 
lame  to  the  Clerk  of  the  Parliaments,  within  a  fortnight  after 
he  time  ctppointcd  for  the  respondent  to  put  in  his  answer  :  and  in 
lefault  of  so  doing  by  the  appellant,  the  said  appeal  shall  stand 
[ismissed,  but  without  prejudice  to  his  presenting  a  new  appeal 
vithin  the  first  fourteen  days  of  the  next  session  of  Parliament,  or 
vitbin  the  then  remainder  of  the  time  limited  by  the  Standing 
!)rder,  No.  18  (I3th  July,  1678),  for  presenting  appeals  ;  and, 
n  case  of  default  on  the  part  of  the  respondent,  the  appellant  shall 
ye  at  liberty  to  set  down  his  cause  ex  parte  "  (g). 

If,  through  any  casualty,  either  of  the  parties'  agents  should  be  Time  for, 
irerented  from  getting  his  case  prepared  in  time  to  lay  the  prints    ^^  enlarged. 
Ml  the  table,  pursuant  to  the  Standing  Order,  he  must  present  a 
>etition  for  a  further  day,  setting  forth  the  cause  of  delay  (A). 

**  In  consequence  of  the  great  inconvenience  arising  by  peti- 
tions for  putting  off  causes^  after  days  having  been  appointed  for 
hearing  thereof,  it  is  ordered,  that  when  any  day  shall  be  appoint- 
ed for  hearing  any  appeal  or  writ  of  error,  the  same  shall  not  be 
iltered  botupon  petition;  and  that  no  such  petition  shall  be  receiv- 
»dy  anless  two  days'  notice  thereof  be  given  to  the  opposite  party  ; 
>f  which  notice,  oath  shall  be  made  at  the  bar  of  the  House  "  (t). 

There  may  be  many  reasons  for  the  postponement  of  a  hearing  On  what  occa- 
resides  that  of  not  being  prepared  with  the  case,  such  as,  that  the  "ions  post- 
igent  has  not  recived  money  to  fee  counsel ;  that  copies  of  the 
iroceedings,  in  Irish  causes,  have  not  been  received ;    or  that 
lome  material  deed  or  instrument,  exhibited  in  the  Court  below. 


(/)  Palmer*8  Prac.  H.  L.  56.  Order  is  stated  by  Lord  Eldon ;  ante, 

Lords'  Journ.  1724.  p.  159. 

Ibid.  1811.     Vide  Way  v,  Foy,        (»)  Lords'  Joum.  22d  Dec.  1703. 


(g)  Lords'  Joam.  1724.  p.  159 

(X)  Ibid.  1811.     Vide  Way  r.  Foy, 
18  Ym.  452,  where  the  object  of  this 
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Petition  for, 


Abatement 
and  reyiyor. 


Postponement  has  not  been  furnished ;  or  that  some  essential  paper  or  evidence 

^^^^^J,^^^  is  withheld  by  a  person  interested,  or  that  papers  are  retained  by  i 

former  agent,  who  holds  them  for  his  bill  of  costs,  so  that  thej 

cannot  be  obtained  without  an  order  from  the  House.      In  any  oi 

these  cases,  the  House,  upon  petition  and  proof  in  support  of  it, 

Production  of  will,  if  it  thinks  fit,  make  an  order  to  postpone  the  hearing ;  and, 

papers  by         jq  {||^  last-mentioned  case,  will  also  make  an  order  upon  the  per- 
former atfent,  .  .  ,  "^ 
how  enforced.  ^^^  ^^  possession  of  such  papers,  to  produce  or  deliver  the  samfi 

to  the  appellant  or  respondent,  to  be  used  on  the  hearing,  but  tc 

be  afterwards  returned ;    or  else  that  such  documents  shall  be 

deposited  with  the  clerk  in  the  Parliament  Office,  which,  indeed. 

seems  to  be  the  most  proper  course.      To  this  end  the  petitioi 

most  be  presented  to  the  House,  and  notice  of  it,  with  a  copy  o 

the  petition,  served  on  the  party  personally,  if  possible,  two  days  a 

least,  before  presenting  it ;  and  a  longer  notice,  according  to  tL« 

distance  of  the  party's  residence  {k). 

It  was  at  one  time  considered  absolutely  necessary,  when  a  suit 
abated  after  the  appeal  presented,  to  revive  the  cause  in  the  Coon 
below,  before  the  appeal  could  be  revived ;  but  a  different  (^inioD. 
as  well  as  practice,  now  prevails ;  and  the  order  of  the  House  givei 
no  directions  to  revive  the  cause  in  the  inferior  Court.  In  thf 
case  of  Thorpe  v.  Mattingley  (/),  one  of  several  defendants  die<i 
pending  an  appeal  to  the  House  of  Lords,  and  the  House  of  Lords 
having  admitted  his  representatives  on  that  petition  as  parties  tc 
the  appeal,  eventually  made  an  order  varying  the  decree  below. 
and  dismissing  the  bill  as  against  that  defendant  with  costs; 
whereupon  it  was  held,  that  the  order  of  the  House  of  Lords, 
might  be  made  an  order  of  the  Court  below,  without  first  reviving 
the  suit. 

When,  however,  the  abatement  takes  place  before  the  appeal  hai 
been  presented,  it  is  the  better  way  to  revive  first,  and  to  make 
the  representatives  parties  to  the  appeal  (m). 

Upon  a  petition  being  presented,  the  House  will  make  an  order 
to  revive  the  proceedings,  and  they  will  then  go  on  as  if  the  orig- 
inal appellant  were  living. 

The  supplemental  case,  which  is  directed  by  the  Standing  Order 
of  the  20th  of  March,  1823,  may  be  very  short;  merely  stating 
the  title  of  the  appeal,  the  different  facts  set  forth  in  the  petition, 
and  the  order  for  the  revival  of  the  appeal ;  which  case  will  not 
require  the  signatures  of  counsel,  unless  it  contains  arguments  or 
observations  ;  if  it  should,  then  it  must  be  signed  by  counsel.     It 

(k)  Palmer's  Prac.  H.  L.  59.  (m)  Palmer's  Prac.  H.  L.  59. 

(I)  lPh.200&443,  S.  C. 


Order  to 
revive. 
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must  be  printed  and  indorsed  as  the  original  case,  and  a  sufficient     Abatement 
number  lodged  at  the  Parliament  Office  (i»).  v^^^-s/-^ 

The  order,  it  will  be  observed,  also  directs  that  supplemental  Where  new 
cases  shall  be  delivered,  where  parties  in  the  Court  below  shall  P"'*®"  ^^^^^^ 
have  been  omitted,  and  shall,  by  leave  of  the  House,  be  added 
as   parties  to  the  appeal,  after  the  printed  cases  have  been  deliv- 
ered (o). 

By  the  Standing  Order  of  the  2nd  of  March,  1727,  only  two  Number  of 
coonsel  on  each  side  can  argue  ;  but  in  cases  of  great  importance  ^^o^'^^*- 
and  complication,  it  is  not  uncommon  to  call  in  a  junior  or  third 
coansel  for  consultation  and  assistance  (p). 

Thoogh  by  the  Standing  Order  only  two  counsel  on  a  side  are  Of  additional 
to  be  heard,  which  is  founded  on  a  supposition  that  there  are  but  <5®'""'®^- 
two  parties  or  sets  of  parties  interested  ;  yet  where  it  appears  that 
the  respondents  have  not  identical,  but  separate,  and  perhaps  con- 
flicting interests,  the  House  will  allow  a  third  or  additional  coun- 
sel in  support  of  such  interests.  To  obtain  leave  to  do  so,  it  is 
usual  to  present  a  petition  for  that  purpose,  statiug  the  peculiar 
circumstances.  An  instance  of  this  occurred  in  the  appeal  of 
Gore  V.  Stackpole,  in  which  their  Lordships  made  an  order,  that 
an  infaot  respondent  might  have  counsel  on  his  separate  behalf  (q). 

The  mode  and  order  of  proceeding  at  the  hearing  is  regulated  Of  the  hearing 
by  the  Standing  Order  of  the  2nd  of  March,  1727,  above  referred 
to,  whereby  it  is  ordered,  that,  at  the  hearing  of  causes,  one  of 
the  counsel  for  the  appellants  shall  open  the  cause;  then  the  evi- 
dence on  their  side  shall  be  read  (r),  which  done,  the  other 
coansel  for  the  appellants  may  make  observations  on  the  evi- 
dence ;  then  one  of  the  counsel  for  the  respondents  shall  be  heard, 
and  the  evidence  on  their  side  be  read ;  after  which,  the  other 
coansel  for  the  respondents  shall  be  heard,  and  one  counsel  only 
for  the  appellants  to  reply  (5). 

When  the  arguments  of  counsel  are  finished,  they  withdraw  from  of  the  judf 
th6  bar,  and  the  House,  if  then  prepared,  give  their  judgment,  ment. 
affirming  the  decree  or  order  of  the  Court  below,  with  or  without 
costs ;  or  reversing  or  varying  the  same,  according  to  the  circum- 
stances of  the  case.  If  any  Lord  conceives  that  the  decree 
oi  order  is  erroneous,  he  states  his  reasons,  and  moves  that  it  be 
reversed  or  varied :    and  should  the  rest  of  the  House  be  of  that 


(%)  Palmer*!  Prac.  H.  L.  83.  H.  L.  14. 

10)  Ibid.  (r)  As  to  reading  evidence  upon 

{p)  Lords'  Joam.  1727;  Palmer's  appeals  to  the  House  of  Lords,  vide 

Fne.  H.  L.  14.  post, 

(f)  9th  May,  1813,  Palmer's  Prac.  (s)  Pahner's  Prac.  H.  L.  68. 
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Hearing. 


In  what  caaes 
DcceMary  to 
make  it  an 
order  of  the 
Court  below. 


In  what  man- 
ner made  an 
order  of  the 
Court. 


CoBtfl,  in  what 
manner  set- 
tled. 


opinion,  the  motion  is  pat  and  carried ;  but  if  it  be  of^Kised,  then 
a  debate  ensues,  and  the  question  is  pat  to  the  ToCe,  on  wkich 
occasion  proxies  are  not  allowed ;  and  it  being  the  rale  of  the 
House  to  put  the  question  for  reversing  {t)  the  decree  or  orda, 
unless,  upon  a  division,  there  is  a  majority  for  the  reversal,  it  will 
be  affirmed  (1). 

On  some  occasions,  the  House,  instead  of  affirming  or  reveraii^ 
the  judgment,  gives  directions  to  the  Court  below  to  rectify  its 
jadgment ;  in  such  cases,  the  order  of  the  House  of  Lords  most 
be  made  a  rule  or  order  of  the  Court  of  Chancery  (ti).  So  also 
it  must  be,  if  the  House  of  Lords  reverse  the  decree  of  the  Coort, 
because  it  may  otherwise  be  carried  into  execution.  In  Attornef- 
general  v,  Scott  (x),  where  a  decree  of  the  Court  of  Chancery  was 
affirmed  by  consent,  an  application  was  made  to  the  Court,  to  make 
the  jadgment  an  order  of  the  Court  of  Chancery,  but  Lord  Hirdf 
wicke  doubted  whether  such  a  thing  was  ever  done ;  nor  indeed 
can  it  under  any  circumstances  be  necessary,  where  a  decree  is 
simply  affirmed,  unless  the  proceedings  under  it  have  been  sus- 
pended, pending  the  appeal. 

An  order,  to  make  a  judgment  of  the  House  of  Lords  upon  u 
appeal,  a  rule  or  order  of  this  Court  may  be  obtained  as  of  coarse 
on  motion,  upon  production  of  the  order  signed  by  the  Clerk  of 
Parliament  (y). 

It  is  to  be  observed,  that  the  House  of  Lords  possesses  no  offi- 
cer to  whom  the  taxation  of  costs  can  be  referred ;  it  is  therefore 
usual  to  name  a  specific  sum  in  the  judgment,  as  the  amount  of 
costs  to  which  the  party  to  have  them  is  entitled.  This  sum  is 
usually  settled  by  the  agents  on  both  sides ;  but  if  the  agents  can- 
not agree  on  the  amount  of  the  costs,  as  oflen  happens,  as  there  is 
no  officer  belonging  to  the  House  authorized  or  competent  to  tax 
them,  if  the  sum  demanded  should  appear  to  their  Lordships  to 
be  unreasonable,  they  will  order  the  bill  to  be  referred  to  some 
agent  or  solicitor  agreed  on  by  both  sides  (z).  The  House,  also, 
has  sometimes  called  in  the  assistance  of  a  Master  in  Chancery, 
to  determine  what  the  amount  ought  to  be ;  but  this  has  been  con- 


(0  By  a  Standing  Order  of  the  14th 
of  Ja 


(m)  Atty.-Gen.  v.  Scott,  1  Vea.  419. 
Ian.  1694,  upon  giving  jadgment        (z)  Ubi  supra, 
in  cases  of  appeal  or  writs  of  error,        (y)  2  Harr.  Ch.  P.  351 ;  Seton  on 
the  question  shall  be  put  for  reversing    Dec.  392  (n^  2 ;   vide  etiam.  Hand's 
and  not  affirming  the  judgment  of    Prac.  124 ;  Equity  Draftsman,  625. 
the  Court  below.  (z)  Palmer's  Prac.  H.  L.  74. 


(1)  See  Bridge  v,  Johnson,  5  Wendell,  371. 
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ftidered  onlj  as  putting  in  force  the  recognizance,  and  not  as  a  Judgment, 
taxation,  independent  of  that,  by  virtue  of  any  inherent  authority  ^^■^^"^^^'*^ 
possessed  by  the  House  (a). 

When  costs  are  awarded  to  the  respondents  on  the  affirmance  Seirice  of 
of  a  decree  or  order  appealed  from,  the  order  dismissing  the  ap-  ®'^®'- 
peal,  with  costs,  should  be  senred  on  the  appellant  personally ;  and 
if  the  recognizance  was  entered  into  by  any  other  person,  the  or- 
der, also,  should,  in  like  manner,  be  serred  on  him,  and  the  costs 
demanded  of  each  by  the  person  to  whom  they  are  ordered  to  be 
pud,  or  some  person  by  him  deputed,  by  power  of  attorney,  to 
receive  them.  It  will  be  proper  to  serve  the  order,  also,  on  the 
agent. 

In  case  of  non-payment  of  the  costs,  the  respondent  petitions  Payment  of 
the  House  that  the  party  may  be  compelled  to  pay  to  him  the  sum 
of  £ ordered  to  be  paid  to  him  as  costs.  When  this  peti- 
tion is  presented,  the  respondent  must  be  prepared  to  prove,  at 
the  bar  of  the  House,  the  personal  service  of  the  order,  and  the 
demand  and  refusal  of  the  costs.  The  House  may  then  either  Costs. 
order  the  parties  into  custody,  for  the  contempt  (a),  or  direct  the 
recognizance  to  be  estreated  into  the  Exchequer,  which  latter  is 
the  usual  mode  (b). 


Before  quitting  the  subject  of  appeals  to  the  House  of  Lords,  it  Of  evidence 
is  right  to  mention  that  a  material  distinction  exists  between  them  ^^^  appeals 
and  rehearings  in  the  Court  below,  with  regard  to  evidence.  We 
have  seen  {c),  that,  upon  the  rehearing  of  a  cause  before  the  Lord 
Chancellor,  by  way  of  appeal,  the  reading  of  evidence,  not  read 
in  the  Court  below,  is,  under  certain  restrictions,  permitted ;  in 
the  House  of  Lords,  however,  this  principle  universally  prevails, 
that  no  evidence  can  be  received  which  was  not  laid  before  the 
Court  below,  nor  can  any  evidence,  which  was  received  below, 
be  objected  to  above,  unless  the  admission  of  improper  evidence 
be  among  the  points  of  appeal  {d). 

It  may  be  mentioned  also,  that  where  evidence  has  been  rejects 
ed  below,  which  the  House  thinks  ought  to  have  been  received, 
the  usual  course  is  to  remit  the  cause  to  the  Court  below ;  it 

(«)  Ex  pwte  Wheeler,  3  V.  dt  B.  (b)  Palmer's  Pnc.  H.  L.  73. 

21.  ?c)  Ante,  p.  1628. 

(«)  As  WM  done  in  the  case  of  Mr.  {a)  Eden  v.  Earl  Bute,  1  Bro.  P. 

Cuey,  Lords'  Joar.  2l8t  of  March,  C.  ed.  Toml.  465 ;  and  vide  Baesh  v. 

1717-17,  Harg.  Pref.  208 ;  but  this  is  Moore,  3  Bro.  P.  C.  546 ;  and  Button 

hardly  erer  done  now.  v.  Price,  Prec.  in  Cha.  212. 


^^S2  Of  Rehearings  and  Appeals. 

Jodgment.^  seems,  however,  that  before  doing  this  the  House  of  Lords 
look  at  the  rejected  evidence  in  order  to  see  whether,  if  it  vi 
admitted,  it  would  affect  the  opinion  of  the  H[puse  in  forming  t. 
judgment  (e). 

(e)  M'Cabe  v.  Honey,  5  Bligh,  N.  S.  715,  729. 
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CHAPTER  XXIX. 


OF  SUPPLEMENT  AND  REVIVOR. 


Section  I.  —  Supplemental  Bills, 

h  the  preceding  Chapters,  the  attention  of  the  reader  has  been  Methodi  of 
Erected  to  the  rules  and  course  of  proceeding  in  a  suit  originally  Jg^f^fn'J^i^ 
P^fect  in  its  frame,   and  in  which  no  incidental  circumstances 
^^^e  occaned  to  alter  the  state  gf  the  original  parties,  or  the  relar 
^^  in  which  they  stood  to  each  other,  at  the  commencement  of 
*•««  proceed'mg.    In  a  suit  in   Chancery,  however,  which  fre- 
S^entlj  embraces  a  variety  of  matters,  and  affects  the  interests  of 
5^ai]jr  parties,  it  often  happens  that  the  suit,  though  perfect  in  its 
**^stitolioD,  has,  by  some  event  subsequent  to  the  filing  of  the 
P^'^inal  bill,  become  defective,  or  has  abated,  so  that  no  proceed- 
'^S  cm  be  had,  either  as  to  the  whole  or  some  part ;  or  it  may 
*^^>peo  that  there  is  some  imperfection  existing  in  the  frame  of 
^be  original  bill,  which  was  not  discovered  in  time  to  allow  of  its 
^ing  corrected  by  amendment.     When  such  is  the  case,  the  rules 
^f  the  Conrt  fornish  means  of  supplying  the  defect,  by  permitting 
^^^  exhibition  of  what  are  termed  supplelnental  bills,  and  bills  of 
^%Ti?or,  the  former  of  which  are  applicable  to  cases  in  which  the 
defect  was  either  in  the  original  proceeding  or  has  been  occa- 
sioned by  some  event  subsequent  to  the  institution  of  the  suit,  so 
that  tlie  proceedings,  as  they  stand,  cannot  have  their  full  effect ; 
the  other  being  applicable,  where,  by  some  subsequent  event,  there 
u  no  person  by  whom  or  against  whom  the  suit  in  the  whole  or  in 
P«rt  can  be  prosecuted  (c)  (1). 

"^here  are  also  other  bills  known  in  practice,  which,  though  Different 
**y  we  not  strictly  supplemental  bills,  or  bills  of  revivor,  strongly  ^^^  ^^  ^*^- 
'^'^Ue  them  as  well  in  form  as  in  the  practice  consequent  upon 

(•)  Lord  Red.  06. 
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them ;  bills  of  this  description  are  generally  termed  *'  bills  in  the 
nature  of  supplemental  bills/'  or  "bills  in  the  nature  of  bills  of  re- 
vivor." 

In  some  instances,  the  abatement  of  the  suit  gives  rise  to  new 
matters  which  it  becomes  necessary  to  introduce  into  the  proceed- 
ings,  in  which  cases  the  proper  remedy  is  by  bill  of  revivor  and 
supplement. 

A  supplemental  bill  may  be  necessary  to  remedy  defects  in  i 
suit,  either  existing  at  the  time  when  the  original  bill  was  filed  or 
which  have  since  occurred  in  consequence  of  the  birth  of  new 
parties  or  a  change  in  the  interests  of  those  originally  on  the  re- 
cord (1). 

'*  Where  the  imperfection  of  a  suit  arises  from  a  defect  in  the 
original  bill,  or  in  some  of  the  proceedings  under  it,  and  not  fitnn 
any  event  subsequent  to  the  institution  of  the  suit,  it  may  be  added 
to  by  supplemental  bill  merely  (6)."     Nothing,  however,   which 
occurred  prior  to  the  filing  of  the^original  bill,  ought  to  be  added 
by  way  of  supplement,  unless  the  state  of  the  cause  is  such  that  an 
amendment  can  no  longer  be  obtained  ;  but  when  the  original  bill 
cannot  properly  be  amended,  as  where  witnesses  have  been  examined 
and  publication  passed,  then  any  new  matter  necessary  to  be  put 
in  issue  can  be  introduced  only  by  supplemental  bill  {c) :  upon 
this  ground,  where,  afler  publication  had  passed  and  the  cause  set 
down,  the  statement  of  a  will  was  introduced  into  the  original  bill, 
in  order  that  the  opinion  of  the  Court  might  be  taken  upon  the 
construction  of  it.  Lord  Hardwicke,  at  the  hearing,  considered  the 
introduction  of  the  will  into  the  original  bill  by  amendment,  after 
publication  passed,  as  irregular  ;  nevertheless,  he  ordered  the  case 
to  stand  over,  and  the  plaintiff  to  be  at  liberty  to  bring  the  will 
regularly  before  the  Court,  by  supplemental  bill  or  otherwise,  as 
he  should  be  advised  {d)  (2). 

(b)  Lord  Red.  61.  370. 

(c)  Groodwin  v.  Goodwin,  3  Atk.        {d)  Ibid. 


(1)  A  supplemental  bill,  when  properly  before  the  Coart,  is  an  addition  to 
the  original  bill,  and  becomes  part  of  it,  so  that  the  whole  bill  is  to  be  taken 
as  one  amended  bill.     Gillett  v.  Hall,  13  Conn.  426. 

(2)  Story  Eq.  PI.  §  333. 

In  Pedrick  v.  White,  1  Metcalf,  76,  it  was  held  that  to  warrant  the  filing  of 
a  supplemental  bill,  it  should  be  shown  to  the  Court,  either  1st,  That  the  mat- 
ter, relied  upon  as  supplemental,  arose  afler  the  original  suit  was  commenced; 
or,  2nd,  That  the  facts  relied  upon  first  came  to  the  plaintiff 's  knowledge, 
or  were  made  known  to  him  in  such  a  manner,  that  he  could  avail  himself 
of  them,  afler  the  cause  had  passed  the  stage  in  which  he  mi^ht  have  had 
leave  to  amend  ',  or  3rd,  That  the  plaintiff  has  been  prevented,  through  in- 
advertence, misapprehension,  &c.  of  himself,  his  agents  or  counsel,  or  othe^ 
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It  must  not  be  considered,  however,  that  if  a  plaintiff,  who  has  To  supply  De 
omitted  to  pray  proper  relief  by  his  bill,  and  has   not  stated  a  original  Bill 
case  sufficient  to  procure  an  extension  of  the  relief  prayed  under  v-^^v*^' 
the  prayer  for  general  relief,  will,  at  the  hearing,  be  permitted  to  h^'omitted**! 
file  a  supplemental  bill  for  the  purpose  of  remedying  the  defect,  pray  proper 
Thus,  where  the  plaintiff,  an  annuitant,  filed  a  bill  as  a  specific  ^^'®^' 
incumbrancer,  but  omitted  to  pray  relief  as  a  general  creditor,  to 
which  he  was  entitled  under  his  security,  and,  upon  the  death  of 
the  original  defendant,  revived  the  suit,  but  did  not  avail  himself 
of  the  opportunity  to  extend  the  relief  by  supplemental  bill.  Sir 
Anthony  Hart,  although  he  thought  that,  if  the  suit  had  been 
properly  framed,  the  plaintiff  would  have  been  entitled  to  relief  as 
a  genera]  creditor,  or  if  a  case  for  it  had  been  made  by  the  bill, 
which  it  was  not,  might  have  claimed  such  relief  under  the  prayer 
for  general  relief,  refused  to  cure  the  defect  by  straining  the  de- 
cree, nor  would  he  give  liberty  at  that  period  to  add  any  thing  to 
the  record  by  way  of  supplement  (e). 

The  cases  do  not  establish  any  very  clear  principle  concerning 

the  period  of  the  cause  when  the  plaintiff  may,  without  leave,  file 

a  supplemental  bill  for  the  purpose  of  introducing  matter  which 

existed  at  the  time  when  the  original  bill  was  filed,  but  which  was 

not  discovered  till  afterwards.     In  Colclough  v.  Evans  (f),  an  Of  the  intro- 

attempt  was  made,  afler  replication,  to  evade  the  necessity  of  ob-  ^^c^'^'*  ^7 

taining  special  permission  to  amend,  by  filing  a  supplemental  bill,  bill,  of  what 

the  object  of  which  was  to  put  in  issue,  and  obtain  a  discovery  of,  n>»ght  have 

,1  1..   1.       .r    .  3  11    1  ,       'been  made  th( 

nets  and  documents,   which,   if  the  record   could  have   been  aabject  of 

amended,  might  have  been  introduced  by  amendment,  but  which,  amendment. 
it  was  alleged,  were  not  known  to  the  plaintiffs  till  afler  the 
original  suit  was  at  issue ;  but  the  V.  C  of  England,  upon  de- 
murrer, held  that  such  a  bill  could  not  be  sustained,  as  it  would 
be  permitting  the  plaintiffs  to  do  indirectly  what  the  Orders  intend 
should  not  be  done;  except  upon  special  leave ;  he,  therefore,  al- 
lowed the  demurrer,  but  without  prejudice  to  the  plaintiffs'  mak- 
ing such  application,  to  withdraw  the  replication  and  amend  their 
original  bill,  as  they  might  be  advised  (I). 

(•)  Field  9.  Delaney,  1  Mol.  174.  (/)  4  Sim.  76. 

euiM  ntia&ctorilv  shown,  from  aFailing  himself  of  the  proposed  matter  of 
fab  rapplemental  bill,  at  an  earlier  staffe  of  the  cause.  See  Candler  v.  Pettit, 
1  Puge,  166 ;  Stafford  «.  Howlett,  1  Paige,  201 ;  Welf.  Eq.  PI.  188. 

n)  See  Story  Eq.  PI.  §  333,  note ;  Dias  v.  Merle,  4  Paige,  259. 

A  sapplemental  bill,  introducing  new  &cts  relating  to  the  merits,  ought 
not  to  be  filed,  na  a  matter  of  course,  but  only  by  leave  of  the  Court,  upon 
saiBcieiit  cause  shown.  Tappan  «.  Evans,  12  N.  Hamp.  330;  Pedrickv. 
White,  1  Metcalf,  76 ;  Eager  «.  Price,  2  Paige,  333;  Lawrence  v.  Bolton, 
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original  Bill. 

Whether  the 
ftctof  it* 
changing  the 
isane  renden 
■npplemental 
matter  inad- 
miaaible. 


To  suppl;^  De-  It  is  to  be  remarked,  that,  in  the  abore  case,  the  sapplemental 
bill  sought  to  change  the  issue  raised  by  the  original  bill  between 
the  parties,  and  to  make  a  new  and  difierent  case ;  and  that,  in  t 
subsequent  case  (g),  where  that  was  not  attempted,  and  the  odj 
object  of  the  supplemental  bill  was,  without  Yarying  the  case  or 
the  relief  sought,  to  bring  before  the  Court  matter  discovered  met 
the  original  bill,  which  would  have  concluded  the  defendant,  the 
same  learned  Judge,  upon  demurrer,  held  that  the  bill  might  be 
sustained.  Lord  Cottenham,  however,  appears  to  have  expressed 
a  doubt  as  to  the  correctness  of  the  distinction  drawn  by  his  Hon- 
or ;  but  the  case  did  not  call  for  any  direct  decision  by  him  upoo 
the  subject  (k). 

It  may  be  observed,  that  the  67th  and  68th  Orders  of  Haj 
1845  (t),  define  the  affidavits  upon  which  a  plaintiff  can  now  vpfH] 
for  leave  to  amend  afler  replication.  Consequently  there  does  not 
now  seem  to  be  any  reason  why  a  plaintiff  should,  before  puUici- 
tion,  be  permitted  to  introduce  by  supplemental  bill  matter  prope^ 
ly  the  subject  of  amendment.  The  general  rule,  according  to 
Lord  Redesdale,  being,  that  '*  wherever  the  same  end  may  be  ob> 
tained  by  amendment,  the  Court  will  not  ^rmit  a  suppJteflMiitd 
bill  to  be  filed  "  (k). 

Matters  which  have  occurred  since  the  original  bill  was  filed, 
and  which  are  material  to  perfect  the  plaintiffs  case,  may  also  be 
introduced  into  the  record  by  supplemental  bill  (1).     Thus  where 

Wombwell,  4    gers'  Company,  4  M.  &  C.  1. 
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(g)    Crompton 
Sim.  628. 

(A)  Atty.-G«n. 


V.  The  Fishmon- 


gers' Company,  4  M. 
(i)  Ante,  p.  475-6. 
(k)  Lord  Red.  p.  62. 


3  Paige,  294.  Such  is  the  practice  in  New  York  relating  to  injunction  bills 
at  least.  Eager  v.  Price,  Lawrence  v.  Bolton,  ubi  supra.  And  it  is  said  to 
be  most  safe  to  apply  for  leave  in  all  cases.     1  Hoff.  Ch.  Pr.  403. 

On  an  ex  parte  application  for  leave  to  file  a  supplemental  bill,  the 
Court  examines  the  question  so  far  as  to  see  that  the  privilege  is  not  abused 
for  the  purposes  of  delay  and  vexation  to  the  defendant.  Eager  v.  Price,  3 
Paige,  333.  In  a  doubtful  case  the  Court  may  direct  notice  to  be  given  of 
the  application  to  the  defendants,  who  have  appeared.  lb.  The  application 
may  be  made  either  by  motion  or  petition.  A  bill  of  this  natare  ought  to  be 
filed  as  soon  as  the  new  matter  sought  to  be  inserted  therein  is  discovered. 
And  if  the  party  proceeds  to  a  decree  after  the  discovery  of  the  facts  apon 
which  the  new  claim  is  founded,  he  will  not  be  permitted  afterwards  to  file 
a  supplemental  bill  in  the  nature  of  a  bill  of  review,  founded  on  such  fhcts. 
Pendleton  r.  Fay,  3  Paige,  204 ;  Story  Eq.  PI.  §  338  a.  If  such  bill  is 
filed  without  any  sufficient  grounds,  the  defendant  must  make  the  objeetioii 
by  plea,  answer,  or  demurrer.  Lawrence  v.  Bolton,  3  Paige,  294 ;  Folton 
Bank  v.  New  York  and  Sharon  Cuial  Co.  4  Paige,  127.  A  snpplemeotal 
bill  may  be  filed  after  publication  is  passed.  North  Amer.  Coal  Co.  v.  Dyett, 
2  Edw.  115;  Pleasants  v.  Logan,  4  Hen.  &  Munf.  489. 

(1)  Story  Eq.  PI.  §  335,  §  336,  and  note ;  Greenleaf  v.  Queen,  I  Peter*, 
148 ;  Candler  t.  Pettit,  1  Paige,  168;  Stafford  v.  Hewlett,  I  Paige,  900. 
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%  pluDdf  has  an  inchoate  right  at  the  time  of  filing  his  original  '^o  suppljr  D 
bifl^  vjiieh  merely  requires  a  formal  act  to  complete  it,  which  is  ori^nal  Bi] 
not  performed  till  afterwards,  such  formal  act  may  he  hrought  be-  v^^s^^^. 
fee  the  Court  by  supplemental  bill,  as  in  the  instance  of  an  execu-  ^^^^  J^"* 
tcr  or  administrator  filing  a  bill  before  probate  or  administration  inchoate  rifl 
t^eo  out ;  in  such  a  case,  the  fact  of  the  probate  or  administration  !^^*^**^® 
luTing  been  granted,  may  be  introduced  by  amendment,  but  if  the  pietes. 
record  is  not  in  a  state  to  admit  the  amendment,  it  may  be  intro- 
duced as  well  by  supplemental  bill  (/)  (1). 

The  reader  is  to  be  reminded,  that  a  plaintiff  cannot  support  a  Supplemenu 
l»d  title,  by  acquiring  another  after  the  filing  of  the  original  bill,  £,*|^^^^ 
^  then  bringing  it  forward  by  supplemental  bill  (2) :  thus  in  to  support  a 
Tonkio  9.  Lethbridge  (m),  where  the  plaintiff  filed  his  original  ^^  ™^' 
Ul  (0  redeem  a  mortgage  as  heir  at  law  of  the  original  mortgagor, 
^  upon  an  issue  directed,  was  found  not  to  be  heir ;  but  in  the 
'^^antime,  he  had  bought  in  the  interest  of  a  third  person  who 
elained  to  be  heir,  and  had  amended  his  bill  by  stating  that  fact, 
^4  npon  the  issae  being  found  against  him,  he  filed  a  supplemen- 
^  bill  staling  the  purchase,  and  praying  that  he  might  be  declared 
^^tided  to  the  redemfftion  and  conveyance  prayed  by  the  original 
.   ^1.    To  this  supplemental  bill  the  defendant  demurred,  "  because 
^   fjid  not  appear  by  such  supplemental  bill,  that  any  new  matter 
^^  arisen  since  the  filing  of  the  original  bill  in  the  cause,  which 
^  properly  matter  of  supplement,  and  the  demurrer  was  allow- 

^  ^Humphreys  v.  Humphreys,  3        (m)  Cooper's  Rep.  43. 

^  (1)  When  toy  event  happens  subsequently  to  filing  an  ori^nal  bill,  which 
%^Tes  a  new  interest  or  right  to  a  party,  it  should  be  set  out  in  a  supplemen- 
^^  Inll.  Savnden  9.  Frost,  5  Pick.  276.  A  supplemental  bill  must  follow 
^be  original  complaint  and  set  forth  actual  and  subsequent  damages  arising 
^lt>ai  the  same  eaote  set  forth  in  the  bill.  BardweU  v.  Ames,  22  Pick.  375; 
atory  £q.  PI.  I  336,  §  339. 

An  original  bill  cannot  be  amended  by  incorporating  any  thin^  therein, 
^hicii  arofle  sobtequently  to  the  commencement  of  the  suit.  This  should 
be  sUted  in  a  supplemental  bill.     Stafford  v,  Hewlett,  1  Paige,  200,  201. 

A  plaintiff  cannot  file  a  supplemental  bill  to  introduce  facts  which  have 
«eemmd  sinee  the  filing  of  the  original  bill,  and  upon  which  a  decree  can  be 
had  without  reference  to  the  original  bill.  The  plaintiff  should  dismiss  his 
Qci|nnal  bill  and  file  an  entirely  new  one.    Milner  v.  Milner,  2  £dw.  114. 

WbeieTer  the  Court,  in  a  proper  case,  has  given  a  party  leave  to  file  a 
supplemental  bill,  they  will  permit  other  matters  to  be  introduced  into  the 
tapplemental  bill,  which  might  have  been  incorporated  in  the  original  bill 
\f  way  of  amendment.  Stafford  v.  Hewlett,  1  Paige,  200, 201 . 
A  Byrne  v.  Byrne,  1  Con.  &  Law,  139 ;  S.  C.  2  Dm.  &,  War.  71. 
If  to  original  bill  is  whoUy  defective,  and  there  is  no  ground  for  proceed- 
ing vpon  it,  it  cannot  be  sustained  by  filing  a  supplemental  bill,  founded 
«poo  matters  which  have  rabseqaently  taken  place.  Candler  v.  Pettit,  1 
P«igf,168. 
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Of  Smpj^^emeHt  tmd  Revivor. 

ed ;  Lord  Eldon  observing,  that  to  entitle  a  plaintiff,  by  a  supple- 
mental bill,  to  the  benefit  of  the  former  proceedings,  it  most  be  m 
respect  of  the  same  title  in  the  same  person  as  stated  in  the  origiiMi 
bill."  The  same  principle  appears  to  have  been  acted  upon  bf 
ijord  Thurlow,  in  Davidson  v.  Foley  (n),  and  by  Lord  Broughan, 
in  Pritchard  v.  Draper  (o). 

It  is,  however,  to  be  remarked,  that  it  is  only  where  the  finttilfe 
is  absolutely  bad,  that  a  supplemental  bill  of  this  description  wi 
be  improper ;  where  the  plaintiff  had  originally  a  good  indKMk 
title,  which  only  required  some  formal  act  to  make  it  perfect,  as  ia 
the  cases  pointed  out  m  a  former  part  of  this  treatise  (p),  there  tiie 
statement  of  such  act  by  supplemental  bill  will  be  permittei 
Thus  in  Mutter  v.  Chauvel  {q),  where  the  plaintiff  claimed  arigk 
to  the  rents  and  profits  of  the  benefice  by  virtue  of  a  nomioitici 
by  himself,  under  an  equitable  right  to  nominate,  derived  from  hs 
father's  will,  and  filed  his  bill  against  the  incumbent,  and  otboi 
who  claimed  the  right  of  nomination  in  opposition  to  the  p]aintil( 
for  an  account  of  snch  rents  and  profits  from  the  time  of  his  dob- 
ination,  &c. ;  and  it  appeared,  upon  the  hearing,  that  a  deed  of 
release  from  his  sisters  to  the  plaintiff,  whfth  formed  an  esseotiiil 
part  of  the  plaintiffs  title  to  the  right  of  nomination,  was  not  a* 
ecuted  till  long  after  the  filing  of  the  bill,  Sir  T.  Plumer,  H.  K 
permitted  the  case  to  stand  over,  with  liberty  to  the  plaintiff  to  file 
a  supplemental  bill,  for  the  purpose  of  regularly  introducing  the 
release  from  his  sisters. 

A  supplemental  bill,  for  the  mere  purpose  of  bringing  parties 
before  the  Court,  who  ought  to  have  been  parties  to  the  original 
bill,  may  be  filed  at  any  period  of  the  cause  (1) ;  and  it  is  not  un- 
frequently  the  case,  that  where  a  cause,  at  the  hearing,  has  beea 
ordered  to  stand  over,  with  liberty  to  add  parties,  it  has  been  ex- 
pressly directed,  that  they  should  be  added  by  supplemental  bill  (r); 
though,  even  the  ordinary  direction  on  such  occasion,  that  the 
plaintiff  shall  be  at  liberty  to  add  parties  by  amendment,  has  been 
held  to  authorize  the  filing  of  a  supplemental  bill  for  that  pur- 


(n)  3  Bro.  C.  C.  598 ;   and  vide 
ante,  461,  note  {I), 
(o)  1  R.  &  M.  191. 
(p)  Vide  ante,  p.  460. 


(a)  5  Rus8.  42 ;  vide  etiam,  Sadler 
V.  Lovett,  1  Moll.  162. 

(r)  Jones  v.  Jones,  3  Atk.  110. 


(1)  Where  an  objection,  for  want  of  parties,  is  made  oat  of  season,  the 
plaintiff,  instead  of  amending  the  original  bill,  may  file  a  sapplementary  bin, 
merely  to  brin^  in  the  parties  wanting ;  and  the  defendants  to  the  ongmal 
bill  need  not,  in  snch  case,  be  made  parties  to  the  supplemental  bill,  ens- 
worth  V.  Lambert,  4  John.  Ch.  605 ;  Story  £q.  PI.  §  334,  §  335. 


SitppUmenial  BiUs.  16fi 

poae  (s).    A  supplemental  bill  may  also  be  filed,  for  the  purpose  To  sopplj  D 

of  bringing  before  the  Court  a  party  who  was  out  of  the  jurisdic-  oriirinal  BiU 

tM)B  when  the  original  bill  was  filed,  and  who  has  since  returned,     v.^^^n/^^ 

It  may  be  mentioned  here,  where  a  bill  was  filed  on  behalf  of  a  ?'  ^here  the; 
^  '  have  come 

great  namber  of  plaintifls  interested  in  an  annuity,  to  recover  the  within  the 

arrears,  d&c,  and  af^er  the  cause  was  at  issue,  and  witnesses  had  j^nBdiction. 

been  examined,  it  was  discovered  that  one  of  the  plaintiffs  in  whose  ^^  0^1^00^ 

Bune  the  bill  was  exhibited,  had  died  before  the  filing  of  the  bill ;  plaintiffs  in  a 

a  sapplemental  bill  was  filed  by  the  existing  plaintiffs,  and  the  rep-  ^^  ^^^^ . . 

resentatiTe  of  the  deceased  plaintiff,  against  the  defendants,  pray-  filed. 

ing  to  have  the  same  benefit  of  the  proceedings  in  the  original  suit, 

thai  they  would  have  been  entitled  to,  bad  the  plaintiff,  who  was 

dead,  been  alive  when  the  bill  was  filed,  and  the  decree  was  made 

in  both  suits  {t)  (1). 

A  supplemental  bill,  for  the  purpose  of  adding  new  matter,  or  Alter  decree. 
for  bringing  new  parties  before  the  Court,  may  also  be  filed  after, 
as  well  as  before  the  decree  (2) ;  thus  where  a  defendant  appealed 
from  a  decree  of  the  Master  of  the  Rolls,  but  before  it  was  brought 
on,  the  plaintiff,  apprehending,  that  he  had  not  proper  parties  be- 
fore the  Court,  when  the  decree  was  pronounced,  to  enable  them 
to  carry  it  into  effect,  filed  a  supplemental  bill,  for  the  purpose  of  To  enable 
bringing  the  necessary  parties  before  the  Court ;  to  this  supple-  pl*>°tiff  to 
mental  bill  the  defendant  demurred,  but  the  demurrer  was  over- effect, 
ruled  (m). 

So  also,  where,  in  consequence  of  the  parties  claiming  the  prop-  Afler  decree, 
eity  in  question,  being  some  of  a  class,  the  Court  refers  it  to  the  ™^^^^^ 
Master,  to  inquire  who  the  individuals  of  the  class  are ;  and  it  neccBiary. 
turns  out,  upon  the  Master's  report,  that  some  of  them  are  not  be- 
fore the  Court,  the  plaintiff  may  file  a  supplemental  bill,  for  the 
purpose  of  bringing  them  before  the  Court,  before  a  final  decision 
can  be  raade(s). 

In  like  manner  a  party  in  a  bill  for  an  account,  may,*  after  a  de-  For  the  discos 

ery  of  more 

(9)  Greenwood «.  Atkinion,  5  Sim.        (u)    Woodward  r.  Woodward,  1  evidence  rela 
4ld.  Dick.  33.  ing  to  ac- 

(t)  DelfoMe  V.  Crawahaw,  MSS.        (z)  Ante,  p.  246-5.  count. 

RoUt,  12  November,  1834. 


(1)  A  soi^lemental  bill  may  be  brought  on  behalf  of  the  defendant  in  the 
loiL  Where  the  matter  ii  newly  discovered  evidence  on  the  part  of  the  de- 
fendant after  the  eaose  is  at  issue,  or  afler  pnblioation  is  passed,  or  even  af- 
ter a  hearing  or  decree,  the  defendant  may,  by  a  petition  to  file  a  supple- 
iBeatal  bill,  obtain  relief,  and  an  order  allowing  him  to  introdaoe  the  new 
evidence,  either  by  potting  the  new  matter  at  issue,  or  by  enlarging  pub- 
lication, or  by  a  rehearing,  as  the  particular  stage  of  the  cause,  at  which  the 
disMverr  is  made,  mav  require.  Story  Eq  PI.  §  387  a ;  Baker  v.  Whit- 
ing, 1  Story  C.  C.  232,333. 

(2)  Story  £q.  PI.  §  338. 


IMO  Cf  St^pplememi  amd 

To  •oppl;f  De-  cree  to  aceooot,  file  a  supplemeDtal  bill  for  the  disoovcrj  of  maet 
•ricioal  BfIL   ^^i^^°ce  toachiDg  the  account ;  and  where,  to  soch  a  biB,  tke  d»- 
.,^-v^^^  fendant  pleaded  the  former  bill,  and  that  the  cause  was  bard!,  aai 
an  account  directed,  he  was  ordered  to  answer  to  aU  malieii  m  the 
supplemental  bill  not  answered  unto  in  the  (brmer  case,  Wt  the 
plaintiff  was  not  to  reply  or  proceed  any  farther  without  otder  (f). 
A  supplemental  bill,  howeTer,  will  not  lie  after  a  decree  fiv  sd- 
count,  for  the  mere  purpose  of  stating  additional  facts  whidi  mam 
before  the  filing  of  the  original  bill,  and  of  prajing  thai  soch  biI- 
ters  may  be  taken  into  consideration  in  the  account  decreed  to  k 
Uken  (z). 
To  obUiB  di-        A  supplemental  bill  may,  likewise,  be  filed  after  a  decree,  fat 
rection*  not      ^^  purpose  of  enabling  the  Court  to  give  directions,  which  we» 
Wi  rendered  *  not  prayed  by  the  original  bill,  but  which  the  result  of  the  pn»- 
■^<^"~J  ^     ceedings  under  the  decree  have  rendered  proper.     Thb  was  hdd 
^^BTdeefee ;  ^7  ^^^  Hardwicke  in  Dormer  r.  Fortescue  (a).     In  that  case  the 
plaintiff  filed  his  bill  for  a  discovery  of  a  deed  under  which  he 
claimed,  and  that  the  same  might  be  deposited  for  safe  custody  ad 
produced  at  a  trial  at  Law,  and  for  general  relief ,     At  the  hearia^ 
the  deed  was  ordered  to  be  deposited,  &c.,  till  after  the  trial  it 
Law.     The  plaintiff  having  been  successful  at  Law,  applied,  whet 
the  cause  came  on  for  further  directions,  for  an  account  of  the 
rents  and  profits  from  the  time  his  title  accrued,  which  was  resist- 
ed on  the  ground  that  the  bill  did  not  specifically  pray  an  accoont 
of  rents  and  profits,  but  only  general  relief;  but  Lord  Hardwicke 
and  not  to  be    ^^Id  that,  under  the  prayer  for  general  relief,  the  plaintiff  was  cn- 
obuined  by       titled  to  the  account ;  his  Lordship,  however,  added,  **  but  suppose 
general  relief.  ^^®  original  bill  to  be  as  defective  as  the  defendant's  counsel  wouW 
have  it  to  be,  could  any  thing  be  more  proper  than  to  bring  a  sop* 
plemental  bill  to  put  this  matter  in  issue  and  supply  the  defects,  if 
any,  in  the  original  bill  ?     Supplemental  bills  are  of\en  brought  in 
aid  of  a  decree  of  this  Court,  as  in  a  decree  to  account,  for  want 
of  full  directions  before  :  and  directions  are  given,  under  the  sup- 
plemental bill,  that  the  new  matter  should  be  connected  with  the 
former  decree  "  (6). 

And  here  it  may  be  mentioned,  that  although,  in  general,  where, 
upon  an  injunction  to  restrain  a  piracy  being  dissolved,  with  liber- 
ty to  the  plaintiff  to  bring  an  action,  upon  the  defendant's  underta- 

(y)  Boeve  v.  Skipwith,  1  Eq.  Ca.  bill  of  review  supported  by  the  ubimI 

Ab.  80 ;  2  Ch.  Rep.  142.  affidavit,  and  apply  to  have  the  caoae 

(z)  Swan   V,  Swan,  8  Price,  518.  reheard. 

The  plaintiff  should,  in  such  case,  file  (a)  3  Atk.  124. 

a  supplemental  bill  in  the  nature  of  a  (h)  3  Atk.  124. 
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king  to  keep  an  account  of  the  books  sold^  if  the  verdict  is  in  fa-  '^^  supply  D< 
Tor  of  the  plaintiff,  the  Court  will,  upon  the  hearing,   under  the   orif  hial  Bill. 
prayer  for  general  relief,  direct  an  account  against  the  defendant,  v«^"n^^^^ 
wkhont  a  supplemental  bill,  yet  this  is  only  where  the  plaintiff 
was  in  a  situation  to  pray  an  account  when  the  bill  was  filed ;  but 
if  the  plaintiff's  right  to  the  account  is  only  consequent  upon  the 
defendant's  undertaking  to  keep  one,  there  must  be  a  supplemen- 
tal biU  (€}. 

So  akoy  if  the  original  bill  has  omitted  to  put  in  issue  material  To  put  in  iuu 
matter,  as  where  a  bill  charged  a  forgery  in  a  lease  and  prayed  to  '"^^J  ^^^ 
be  relieyed  against  it,  but,  by  way  of  inducement  only,  mentioned  raised  by  the 
that  tliere  were  fraudulent  circumstances  attending  the  case,  with-  original  bill. 
out  making  a  charge  of  fraud  distinct  from  the  charge  of  forgery, 
or  briaging  before  the  Court  the  trustees,  who  were  parties  to  the 
lease,  and  to  whom  the  fraud  was  imputed,  and  a  decree  was  made 
directing  an  issue  to  try  the  forgery,  which  the  plaintiff  failed  'm 
Silabliahing,  —  when  the  cause  came  on  again  for  further  direc- 
tions, the  plaintiff  sought  to  establish  the  case  of  fraud,   which 
was  objected  to,  becaase  the  fraud  had  not  been  distinctly  charged 
in  the  bill,  and  Lord  Hardwicke  allowed  the  cause  to  stand  over, 
(the  piaiotiff  paying  the  costs  of  the  day,)   and  permitted  the 
plaintiff  to  bring  a  supplemental  bill  for  the  purpose  of  charging 
the  fraud,  and  making  the  trustees  parties  (d). 

A  supplemental  bill  has  also  been  permitted  where,  ailer  a  de-  To  have  part- 
crae  against  executors  to  account,  it  has  been  found  that,   in  the  counts^ti^en 
lifi^ime  of  the  testator,  an  account  existed  between  the  testator  between  dc- 
and  one  of  the  executors,  in  respect  of  a  partnership  between  them,  ^^^JJlf 
upon  which  a  balance  was  claimed  to  be  due  from  the  executor  to 
the  estate  (e). 

It  may  be  mentioned  here,   that,  in  cases  of  this  description,  Whether  sue] 
where  the  decree  had  directed  the  Master  to  take  the  accounts  in  be  di^cte?^^ 
the  usqal  maaaer,  but  contained  no  specific  direction  to  inquire  into  upon  petition. 
the  fact  whether  the  executor  was  or  was  not  a  partner  with  the 
testator,  or  to  take  account  of  any   such  partnership.  Sir  John 
Leach  considered  the  Masters  hardly  warranted  in  refusing  to  take 
the  partnership   accounts,  the  order  being  to  take  all   accounts ; 
and,  upon  the  petition  of  the  executor,  he  directed  a  reference  to 
the  Master,  to  inquire  whether  the  petitioner  was  a  partner  with 
the  testator^  and,  if  he  should  find  him  to  have  been  a  partner, 
th^  the  Master  was  to  take  the  accounts  of  the  partnerflhip,  the 

(e)  Vide  Barfield  «.  Kelly,  4  Rom.        (e)  Cropper  v.  Knapman,  2  T.  db 
355.  C.  338,  Ezch.  Rep.;  and  vide  Sim- 

(d)  Jones  V.  Jonei,  3  Atk.  110.         mons  «.  Gutterldge,  la  Ves.  l^GS. 
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To  supply  De-  petitioner  to  pay  the  costs  of  the  petition,  and  to  take  the  inqairj 
•riginal  Bill,   ^t  his  own  expense  (/). 

v^-^^N/^^-^       A  supplemental  bill,  after  a  decree,   however,  must  be  strictlj 
buf^teTde^   in  aid  of  that  which  the  Court  has  already  done  {g)  (1);  it  must 
cree  not  per-     not  seek  to  vary  the  principle  of  the  decree,  but   must  take  the 
mrtted  to  in-     principle  of  the  decree  as  a  basis,  and  seek  merely  to  supply  anj 
case,  or  to  add  omission  which  there  may  be  in  the  decree  or  in  the  proceedings, 
to  decree  what  go  as  to  enable   the  Court  to  give  full  effect  to  its  decision  (A), 
eluded  from  it.  ^^  ^^  ^^^^  more  than  this,  if  it  makes  a  new  case,  or  seeks  to  add 
to  the  decree  what  the  Court  has  before  excluded,  then  it  becomes 
a  supplemental  bill  in  the  nature  of  a  bill  of  review,   which  can-    , 
not  be  filed  without  the  leave  of  the  Court.     Thus,  when  the  de- 
cree in  the  original  suit  was  for  an  account  against  trustees  in  the 
common  form ;  and  the  supplemental  bill  stated  that  it  had  been 
discovered  that  the  trustees  had  misconducted  themselves,  and 
prayed  accordingly  that  they  might  account  for  what  except  for 
their  wilful  default  might  have  come  to  their  hands,  so  that  the 
decree  prayed  for  by  the  supplemental  bill,  was  essentially  di&r- 
ent  from  the  original  decree.     The  V.  C.  of  England  directed  the 
supplemental  bill  to  be  taken  off  the  file,  because,  being  in  reality 
in  the  nature  of  a  bill  of  review,  it  ought  not  to  have  been  filed 
without  the  leave  of  the  Court  (t).       And  this    decision  of  his 
Honor  was  confirmed  by  Lord  Lyndhurst  upon  appeal  (k). 

We  have  hitherto  been  chiefly  considering  supplemental  bills 
as  bills  applicable  to  the  introduction  of  facts,  that  had  occuned 
at  the  time  when  the  original  bill   was  filed ;  but  the  more  proper 
object  of  such  bills  is  to  state  facts  that  have  happened  since  the 
filing  of  the  original  bill,  as  such  matters  are  not,  unless  under  pe- 
culiar circumstances  (/),  the  subject  of  amendment,    and   must, 
To  introduce     therefore,  be  introduced  by  supplemental  bill.      It  is,  however,  to 
™*^^'to*^^*^*  ^®  observed,  that  it  is  not  every  relevant  event  happening  posterior 
ioal  bill.  to  a  bill,    that   renders  a  supplemental  bill    admissible  (m),  such 

events  must  also  be  material ;  and  therefore,  in  a  suit  for  an  ac- 
count, where  there  is  no  alteration  in  the  interest  of  the  parties, 
nor  any  particular  circumstances  requiring  further  discovery,  but 

</)  Woolley  V.  Gordon,  Taml.  11.  Bligh,  N.  S.  474. 

(g)  Wilson  V.  Todd,  1  M.  &  C.  (k)  1  Ph.  180. 

42,  47.  (l)  As  to  what  subsequent  facts  may 

(A)  Hodson  v.  Ball,  1  Ph.  182.  be  introduced  by  amendment  of  the 

(t)  Hodson  o.  Ball,  11  Sim.  456;  original  bill,  see  ante,  460. 

see  also  Wilson  v.  Todd,  1  M.  &  C.  (m)  Milner  v.  Lord  Harewood,  17 

42,  47 ;  Newdigate  v.  Newdigate,  8  Ves.  144. 

(1)  See  ante,  1657,  note*. 
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onljiftct  has  occarred,  which  may  be  proved  on  taking  the  ac-   To  introdao< 
comt prayed  by  the  original  bill,  and  the  relief  is  not   varied  by       Mattew? 
tlie  supplemental  matter,  but  the  plaintiff  might  have   the   relief  v.^^^s.^^^^ 
prajed  for  by  such  bill,  under  the  original  bill,  a  supplemental  bill  ^"j^^**^"^ 
is  improper,  and  may  be  demurred  to  (n).  be  relevant 

If,  after  a  suit  has  been  instituted,  any  circumstance  occurs  *^^^  material, 
which,  without  abating  the  suit,  occasions  an  alteration  in  the  in-  ^^^^  J*^ 
tereit  of  any  of  the  parties,  or  renders  it  necessary  that  new  become  necei 
pvties  should  be  brought  before  the  Court,  the  proper  method  of  ■•'y• 
^ingiti8by  supplemental  bill  {o)  (1).     Thus  if,  pending  a  suit 
Meeting  an  estate  which  is  the  subject  of  an  entail,  a  tenant  in 
^,  whose  interests  are  likely  to  be  affected  by  it,  comes  into  esse, 
^  most  be  brought  before  the  Court  by  a  supplemental  bill  (p). 
^,  ID  a  suit  relating  to  the  personal  property  of  a  married  woman, 
^here  a  decree  or  order  has  directed  the  Master  to  approve  of  a 
^ttlement  on  the  wife  and  her  children,  but  before  the  Master 
^akes  his  report  the  wife  dies,  it  has  been  held,  that  the  children 
^^ve  a  Tight  to  the  benefit  of  the  settlement,  and  to  assert  that 
^^ht  by  sapplemental  bill  (q). 

The  reader  may  also  be  reminded,  in  this  place,  that  where  a  Where  a  new 
^ill  has  been  exhibited  against  a  man  and  his  wife,  and  the  bus-  !°*®^'^  *''*" 
l>tnd  dies,  pending  the  suit,  and  a  new  interest  thereupon  arises  death  of  her 
^  the  wife,  a  supplemental  bill  ought  to  be  filed  for  the  purpose  husband. 
of  giving  the  wife  an  opportunity  of  putting  in  another  defence  in 
X'e^>eet  to  her  newly  acquired  interest  (r). 

If  a  plaintiff,  suing  in  his  own  right,  make  such  an  alienation  Where  sole 
of  his  property  as  to  render  the  alienee  a  necessary  party  to  the  P^**"^*5 1??^* 
Bait,  bat  not  at  the  same  time  to  deprive  himself  of  all  right  in  the  ation, 
qnestioD,  he  roust  bring  the  alienee  before  the  Court,  by  supple- 
mental bill,  or  the  alienee  may  himself  file  a  supplemental  bill, 

Ju)  Adams  v.  Dowding,  2  Mad.  53  ;  (q)  Groves  v.  Clarke,  1  Keen,  132 ; 

see  Acland  v.  Braddick,  5  Beav.  Murray  v.  Lord  Elibank,  10  Ves.  84 ; 

4d6.  and  vide  ante,  p.  138. 

(o)  Jones  V.  Jones,  3  Atk.  217.  (r)  Vide  ante,  p.  200-1. 
ip)  Lord  Red.  63. 

(!)  See  Thompson  v.  Hill,  5  Terger,  418;  Campbell  v,  Browne,  5  Paige, 
34;  Carow  v.  Mowatt^l  £dw.9. 

A  party,  who  acquires  an  entirely  new  right  or  interest  in  the  subject  mat- 
ter of  the  suit,  by  purchase,  pending  the  litigation,  may  bring  such  right  or 
interest  before  the  Court  by  supplemental  biu,  or  bv  an  original  bill  in  the 
nature  of  a  supplemental  bill.  And  unless  he  makes  himself  a  party,  by 
filing  a  supplemental  bill,  he  will  not  be  allowed  to  come  in  and  take  a  part 
in  the  proceedings  in  the  cause  without  the  consent  of  the  other  parties  to 
the  suit     Wilder  v.  Keeler,  3  Paige,  164. 

A  new  defendant  cannot  be  added  to  a  suit  on  petition.  It  must  be  done 
by  a  supplemental  bill.    Carow  v,  Mowatt,  1  Edw.  9. 
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To  introduce  against  the  original  plaintiff  and  the  other  parties  to  the  suit,  to 

Matuu«r     ^^^^  ^^  benefit  of  the  proceedings.     This  appears  to  have  been 

v^^^N/-^^^  the  course  pursued  in  Binks  v,  Binks  (5).     In  that  case^  a  bill  was 

d  *h2u^  d  Bur-  ^®^  ^^  *  creditor  against  I^ord  Rokebj  and  the  trustees  under  a 

plustohiaaself.  deed,  executed  by  him,  by  which  certain  property  was  vested  ii 

the  trustees  to  sell,  and,  out  of  the  proceeds,  to  pay  certain  deto 

due  by  Lord  Rokeby,  and  the  surplus  to  Lord  Rokeby  himself  :i 

decree  was  made,  directing  an  account  of  the  debts  and  sale  d 

the  property,  &c.,  by  the  Master  ;  but  after  the  Master's  report 

had  been  made  and  confirmed,  it  was  discovered  that  the  plaintif 

had,  previously  to  the  decree,  assigned  all  his  interest  in  the  debt 

of  Lord  Rokeby  to  other  trustees  in  trust  to  recover  that  debl^ 

and  to  apply  the  amount  in  payment  of  certain  schedule  debts  of 

his,  the  pkuntiflTs  own,  and  the  surplus  to  the  plaintiff.     Upantha 

discovery   a  supplemental  bill  was  filed   by  the  trustees,  midBi 

the  plaintiff's  deed,  to  have  the  benefit  of  the  suit  instituted  bf 

the  plaintiff,  and,  on  the  hearing  of  the  supplemental  suit,  it  was 

decreed  that  the  former  decree  should  be  carried  on  and  proseootp 

ed  between  the  present  parties  in  the  same  manner  as  the  nmt^ 

were  directed  to  be  carried  on  by  the  original  parties. 

Where  one  of       In  like  manner  if  a  plaintiff,  suing  in  his  own  right,  is  entirdj 

■?P1^  P|.'*°,"  deprived  of  his  interest,  but  is  not  the  sole  plaintiff,  the  defect, 
tiffiiis  entirely      A.        .  ..  ,  ,.    ,  ,         ,  ...     ^    ,  .    . .    ,V7 

deprived  of       arising  from  this  event,  may  be  supplied  by  a  bill  of  this  kmd  {ty 

his  right,  Therefore  if,  afler  the  bill  filed,  one  of  several  plaintiffs  totally 

as  in  the  case  alienates  his  right  in  the  subject  matter,  or  becomes  bankrupt, 
or  ix^lvency^  ^^  ^^^^  ^^^  interest  becomes  vested  in  his  assignees,  a  supplemen- 
tal bill  may  be  filed  by  the  remaining  plaintiffs,  either  against  or 
in  conjunction  with  the  alienee  or  assignees,  to  carry  on  the  suit 

or  lunacy.      Upon  the  same  principle  it  is  held  that,  if  a  plaintiff  becomes 

a  lunatic,  a  supplemental  bill  may  be  filed  in  the  joint  names  of 
the  lunatic  and  his  committee  (w) ;  or  if,  after  the  institution  of 
the  suit  by  a  lunatic  and  his  committee,  the  committee  dies  and 
a  new  committee  is  appointed,  the  suit  may  be  continued  by  a  sup- 
plemental bill  on  behalf  of  the  lunatic  and  his  new  committee. 
In  what  cases        It  is  to  be  recollected  here,  that  an  assignment  or  alienation, 
to  bri^n^^araf-  P«^^^«  ^'^^>  ^^  ^^^  permitted  to  affect  the  rights  of  the  other  par- 
ienee  of  the     ties,  unless  the  alienation  disables  the  party  from  performing  the 
^*'"t'hf  f  "*      decree  of  the  Court,  as  in  the  case  of  an  assignment  by  a  mort- 
the  Court  by     gagee  of  his  interest  in  the  mortgage,  pending  a  suit  to  redeem,  in 
supplemental 
bill. 

(5)  2  Bligh,  593.  («)  Ante,  p.  108. 

(0  Lord  Red.  63. 
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which  case  the  assignee  must  be  brought  before  the  Court  bj  a  T^  introdn 
sapplemental  bill  (x).  AUttew" 

Where,  however,  the  assignment  pendente  lite  is  of  an  equita-  v^^^n^^^. 
Ue  interest,  and  not,  as  in  the  case  of  bankruptcy  by  operation  gj^J]^,!^^ ' 
of  law,  there  does  not  seem  to  be  any  absolute  necessity  for  the  pendejue  lUe 
assignee  to  be  brought  before  the  Court,  nor  does  it  seem  to  be  ?^  *"  equital 
material,  whether  the  assignee  is  a  plaintiff  or  defendant  to  the 
bill(y). 

In  such  a  case,  however,  unless  the  alienee  can  be  protected  by 
the  ordinary  course  of  petitioning  for  an  order  that  the  alienor  may 
not  take  the  fund  he  is  entitled  to  in  the  suit  out  of  Court,  with- 
out notice  to  him,  he,  the  alienee,  may  make  himself  a  party  to 
the  suit  by  supplemental  bill  against  the  other  parties  (z).     This  Where  the 
is  generally  necessary  wherever  the  alienee  wishes  to  attend  the  *1»">««  ni«rt 
Master  under  a  decree,  though  it  seems  that,  even  in  such  cases,  party  to  the 
the  Court  will  upon  application  give  permission  to  the  purchaser,  b^^* 
pendente  Ute,   of  the  interest  of  a  party,  to  attend  the  Master, 
without  filing  a  supplemental  bill  to  establish  his  right,  provided 
the  order  is  qualified  so  as  not  to  prevent  the  plaintifi*  from  hav- 
ing any  remedies  be  might  be  entitled  to  against  the  purchaser. 
The  order  in  such  case  must  be  at  the  expense  of  the  purchaser  (a). 

"  If  the  interest  of  a  plaintiff,  suing  in  etutre  droit,  entirely  de- 
termines by  death  or  otherwise,  and  some  other  person  thereupon  Sapplementa 
becomes  entitled  to  the  same  property  under  the  same  title,  as  in    !  "^^.^'J^J 
the  case  of  an  executor  or  administrator  upon  the  determination  of  pl&intiff, 
of  an  administration  durante  minori  atate  (6),  or  pendente  lite  (c)  :  'J^]P^^ 
the  suit  may,  likewise,  be  added  to  or  continued  by  supplemental  mines. 
bill "  (d)  (1).     The  rule  is  the  same  if  the  committee  of  a  luna- 
tic's or  idiot's  estate  die  after  the  commencement  of  a  suit,  and  a 
new  committee  is  appointed  in  his  stead  (e). 

Formerly  the  rule  was  the  same  in  cases  of  bankruptcy  or  in-  Seeus,  in  case 

tfolrency ;  in  which  case,  if  a  plaintiff  an  assignee  died,  or  was  re-  g^™    f  ^ 

moved  pending  a  suit,  and  a  new  assignee  was  appointed,  a  sup-  bankrupt  or 

insolvent. 


'»)  Lord  Red.  74.  determined  by  death,  a  aobsequent 

^)  £ade«  v.  Harris,  1 T.  db  C.  235.  administrator  de  bams  non  has  been 

(x)  Foster  V.  Deacon,  Mad.  &,  Geld,  permitted  to  obtain  the  benefit  of  the 

59.  former  proceedings  by  revivor,  and 


I 


(«)  Toosey  v.  Burchell,  Jac.  159.  need  not  file  a  supplemental  bill ;  Ld. 

(h)  Jones  v.  Basset,  Free,  in  Ch.  Red.  64,  n.  (r)  ;  Owen  v.  Curzon,  3 

174  ;  Stobbs  v.  Leigh,  1  Cox,  133.  Vem.  237 ;  Hnffgins  v.  York  Build- 

(c)  Lord  Red.  64.  ings  Comp.  2  £q.  Ca.  Ab.  3;  vide 

(^  Ibid. ;  it  has  been  held,  that,  post,  Sect.  III. 

where  a  plaintiff  sues  as  personal  re-  (s)  Ante,  p.  10#. 
presentative  and  the  representation  is 

(1)  Story  £q.  PI.  §  340,  and  note. 


Of  SugpkmioU  and  Revivor. 


Original    Bilk 

in  nature  of 

Sapple  mental 

Bills. 

Where  inter- 
est of  sole 
plaintiff  euing 
in  hie  own 
ri^ht  deter- 
mines, mere 
supplemental 
bill  not  suffi- 
cient. 


Where  an 
original  bill  in 
the  nature  of  a 
supplemental 
bill  necessary. 


Distinction  in 
effect  between 
supplemental 
bill  in  the 
nature  of  a 
supplemental 
bill  (2). 


plemental  bill  was  necessary ;  but,  by  recent  enactments  tk 
necessity  for  a  supplemental  bill,  in  such  cases,  has  been  obn- 
ated  (/). 

It  is  to  be  remarked  that,  in  the  cases  above  put,  viz.,  of  thoae 
which  effect  only  a  partial  change  in  the  interest  of  the  plaintifi, 
or  of  one  of  the  plaintiffs,  the  parties  to  the  suit  are  still,  to  a  cer- 
tain extent,  able  to  proceed  with  it,  though,  from  the  effect  of  the 
change  of  interest,  occasioned  by  the  subsequent  event,  the  pnh 
ceedings  are  not  sufficient  to  attain  their  full  object :  also,  that,  io 
the  case  of  the  death  of  the  party  suing  in  autre  droit,  if  the  soil 
is  continued  by  the  individual  succeeding  to  the  character  of  the 
deceased  plaintiff,  there  is  no  change  of  interest  which  can  affect 
the  parties,  but  only  a  change  of  the  person  in  whose  name  the 
suit  must  be  prosecuted  (g), 

**  If,  however,  a  sole  plaintiff  suing  in  Ms  own  right,  is  deprived 
of  his  whole  right  in  the  matters  in  question  by  an  event  subse- 
quent to  the  institution  of  the  suit,  as  in  the  case  of  a  bankrupt 
or  insolvent  debtor,  whose  whole  property  is  transferred  to  assign- 
ees ;  or,  in  case  such  a  plaintiff  assigns  his  whole  interest  to 
another,  the  plaintiff,  being  no  longer  able  to  prosecute  for  want 
of  interest,  and  his  assignees  claiming  by  a  title  which  may  be 
litigated,  the  benefit  of  the  proceedings  cannot  be  obtained  by 
means  of  a  supplemental  bill,  but  must  be  sought  by  an  original 
bill  in  the  nature  of  a  supplemental  bill"  (A)  (1). 

This  distinction  may,  at  first  sight,  appear  artificial,  but  it  is 
attended  by  a  considerable  difference  in  its  practical  results ;  for 
in  those  cases  in  which  a  supplemental  bill  only  is  filed,  if  there 
has  been  no  decree,  the  suit  may  proceed  after  the  supplemental 
bill  has  been  filed,  in  the  same  manner  as  if  the  original  plaintiff 
had  continued  such,  except  that  the  defendants  must  answer  the 
supplemental  bill,  and  either  admit  or  put  in  issue  the  title  of  the 
new  plaintiff  (t) :  but,  in  the  case  of  an  original  bill,  in  the  nature 
of  a  supplemental  bill,  the  whole  case  is  open  :  "  a  new  defence 
may  be  made,  the  pleadings  and  depositions  cannot  be  made  use 
of  in  the  same  manner  as  if  filed  or  taken  in  the  same  cause,  and 
the  decree,  if  any  has  been  obtained,  is  no  otherwise  of  advantage 
than  as  it  may  be  an  inducement  to  the  Court  to  make  a  similar 


(f)  Vide  ante,  81,  230;  Solomon 
.Solo 


V.  Solomon,  13  Sim.  516. 
(g)  Lord  Red.  64. 

A 


(A)  Ibid.  65 ;  et  vide  post.  Sect.  11. 
(t)  Lord  Red.  64. 


(1)  Story  Eq.  PI.  §  349;  Sedgwick  v.  Cleaveland,7  Paige,  287,290. 

(2)  Story  £q.  PI.  §  345,  §  346. 
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decree  "  (k) ;  whilst  in  the  case  of  a  mere  supplemental  suit,  the  Original  Bil 
benefit  of  the  original  decree,  if  obtained,  is  expressly  given  to  Sapprem«iti 
the  new  plaintiff  bj  the  supplementary  decree,  and  he  is  declared         Bills. 
entitled  to  stand  in  the  place  of  the  plaintiff  in  the  original  bill,  ^^^'^^^^'^^ 
and  to  have  the  benefit  of  the  proceedings  upon  it,  and  to  prose- 
cute the  decree,  and  to  take  the  steps  necessary  to  render  it  effects 

«l(0. 

Although  there  is  this  material  difference  in  effect  between  an  Cases  where 
ordinary  supplemental  bill,  and  an  original  bill  in  the  nature  of  a  f^  nature  of 
hill  of  supplement,  yet  there  does  not  seem  to  be  any  general  rule  suoplemental 
dedacible  from  the  authorities  determining  the  cases  in  which  the  ^^^  necessar 
transmission  of  interest  of  the  sole  plaintiff  renders  the  one  or  the 
other  forms  of  proceeding  applicable. 

In  the  first  place,  on  the  authority  of  Lord  Redesdale  (m),  we  Bankruptcy  < 
have  seen  that  upon  the  bankruptcy  of  a  sole  plaintiff,  his  assign-  "^^^  plaintiff. 
ees  proceed  by  original  bill  in  the  nature  of  a  supplemental  bill. 

In  the  second  place,  where  a  sole  plaintiff  executes  an  assign-  When  plainti 

ment  of  his  whole  interest  in  the  suit,  notwithstanding  the  assiirnee  assigns  his 

.     .,     -  ,..«.,  .    ,.,  3  whole  mtem 

claims  under  the  former  plaintiff,  he  must,  m  like  manner,  proceed 

by  original  bill  (ii). 

We  shall  hereafter  find  that  in  general,  where  the  interest  of  a 
plaintiff  is  transmitted  to  another  person  coming  in  under  the  same 
title,  the  suit  may  be  proceeded  with  by  a  common  supplemental 
bill  in  continuation  of  the  original  suit. 

The  reason  why  an  assignee  of  the  plaintiff  must  file  an  original  Reason  why 
bill  b  stated  to  arise  from  the  doctrine  of  maintenance,  in  conse-  ^^"^  ^. 
quence  of  which  "  It  is  not  enough  for  the  new  plaintiff  to  state  not  file  simpl 
diat  bis  assignor  instituted  a  suit  and  assigned  to  him  the  benefit  of  ^1^^  ^ent"^ 
it ;  be  most  show  that  his  assignor  had  the  property  in  respect  of 
which  the  suit  was  instituted,  and  that  that  property  has  been  as- 
signed and  carries  with  it  the  right  to  sue"  (o). 

Thirdly,  we  ha?e  seen  that  when  the  plaintiff  sues  in  autre  droit  Where  a  sim- 

and  his  interest  determines,  his  successor  representing  the  same  ^^  ^^  ^^ 

interest  may  proceed  by  a  simple  bill  of  supplement,  and  this  rule  sufficient. 

•i^ies  although  he  does  not  claim  under  the  former  plaintiff  (p). 

We  lia?e  now  to  consider  the  case  where  a  new  party  comes  in  .^J"?"  *®"" 

..,,..«.,.,,.,.   m  tail  succeed 

by  tbe  same  title  as  the  original  plaintiff,  but  does  not  claim  di-  former  tenan 

rectly  by  assignment  from  him ;  thus,  where  a  tenant  in  tail  sue-  i>^  tail. 

(A)  Ibid. ;  Atty..Oen.  v.  Foster,  2  (n)  Ld.  Red.  65. 

Hue,  81 ;  13  Sim.  282,  8.  C.  (o)  White  on  Supplement  and  Re- 

(I)  Ibid.  65.  Tivor,  174, 126. 

(•)  Ld.  Red.  65.  ( p)  Ante,  p.  1665,  n.  (d). 
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When  mere  ceeds  to  a  title  to  sue  in  equity,  upon  the  death  of  a  preceding 
BUl'^Bufficient,  tenant  in  tail.     In  this  case  he  may  proceed  by  supplemental  bill, 

v^^^N^-^^  by  way  of  continuation  of  the  original  suit  {q) :  nor  does  it  appear 
although  he  ^^  j^j^j^^  ^j^y  difference,  provided  he  comes  in  under  the  same  title, 
comes  in  by        ,       ,  .     ,       4.  4.  ,.     .      .       .  .    , 

yirtue  of  a       that  he  comes  m  by  force  of  a  new  limitation  in  remainder,  opoo 

new  limitation,  f^^  determination  of  a  preceding  estate  tail ;  he  will,  in  such  cm, 
be  entitled  to  continue  the  suit  in  the  same  manner  as  a  tenant  id 
tail  coming  in  by  succession  as  issue  in  tail  (r). 

Role  ^**  The  point  was  much  discussed  by  Lord  Eldon,  in  his  judgment 

Eldon.  in  the  case   referred  to,  of  Lloyd  r.  Johnes  (s)  ;    in  that  case,  the 

original  bill  had  been  filed  by  a  tenant  in  tail,  who  died  after  the 
cause  was  at  issue,  but  before  any  witnesses  were  examined; 
whereupon  the  present  plaintiff,  who  claimed  the  estate  in  question 
under  the  same  settlement,  (as  the  issue  of  a  tenant  in  tail  in  remiio- 
der  expectant  upon  the  decease  of  the  former  tenant  in  tail  without 
issue,)  filed  a  supplemental  bill  to  have  the  benefit  of  the  former 

Tenant  in  tail  suit  and  proceedings,  &c.     The  defendants  answered  the  supple- 

in  remainder     cental  bill,  referring  to  their  answer  to  the  original  bill ;  but  upon 
entitled  to  tlie     ,     _       .         ^    ^     ^  i-      •  1    .  1*1.. 

benefit  of  pro-  the  hearing  of  the  cause,  an  objection  was  made  to  reading  tne 

eeedingt  by  a   evidence  taken  on  the  part  of  the  plaintiff  in  the  supplemental  suit, 
in  tail,  ^^  the  ground  that  the  facts  in  issue  by  the  original  bill,  were  not 

put  in  issue  by  the  supplemental  bill,  and  that  the  plaintifi's  course 
of  proceeding  ought,  therefore,  to  have  been  by  original  bill  in  the 
nature  of  a  supplemental  bill,  by  which  all  the  facts  stated  in  the 
original  bill  would  have  been  put  in  issue,  whereas  the  only  fact 
put  in  issue,  by  the  supplemental  bill,  was  whether  the  orig'mal  bill 
was  filed  by  the  former  plaintiff. 

Lord  Eldon  pronounced  a  very  elaborate  judgment  upon  the 
case,  the  result  of  which  was,  that  the  supplemental  bill,  as  filed, 
might  be  maintained,  and  that  the  facts  in  the  original  bill  were 
sufiiciently  in  issue  to  warrant  the  reading  of  the  evidence  taken  in 
the  supplemental  suit;  his  Lordship's  opinion  being,  that,  inas- 
much as  upon  a  bill  claiming  a  charge  upon  the  whole  inheritance, 
in  strict  settlement,  against  the  first  tenant  in  tail  in  being,  it  is 
the  practice,  if  he  dies  without  issue,  to  give  the  plaintiff  all  the 
benefit  of  the  proceedings  against  the  next  tenant  in  tail  in  remain- 
der by  supplemental  bill,  the  same  principle  which  is  applied 
against  the  second  tenant  in  tail  must  be  applied  in  his  favor  {t). 
and  of  evi-  His  Lordship  appears  also  to  have  held,  upon  the  same  occasion, 

dence  in  the      that  if,  in  the  original  suit,  witnesses  had  been  examined  before  the 
former  suit. 

(q)  Lloyd  v.  Johnes,  9  Ves.  37.  (5)  Ubi  supra, 

(r)  Ibid.  (t)  9  Ves.  60. 
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d^Ah  of  the  first  tenant  in  tail,  whether  de  bene  esse  or  in  chief,  the  Original   Bill» 
benefit  of  their  testimony  might  be  had  in  the  supplemental  suit  {u),  gappiemeau] 

So  also,  in  the  case  of  an  answer,  his  Lordship  appeared  to  think,  Bills. 
that  the  plaintiff  in  the  supplemental  suit  might  read  the  answer  of 
the  defendant  to  the  original  bill,  "  subject  always  to  this,  that 
when  the  tenant  in  tail  takes  a  different  interest,  or  rather  a  simi- 
lar interest,  not  affected  by  the  same  circumstances,  it  is  compe- 
tent, both  for  and  against  him,  to  bring  forward  the  equities  be- 
longing to  those  different  circumstances  as  contradistinguishing 


The  reason  assigned  by  Lord  Eldon,  in  the  above  cause,  for  al-  Reason  of  the 
lowing  the  remainder»man  in  tail  to  continue  a  suit  commenced  by  ^^^ 
a  fimner  tenant  in  tail,  is,  the  great  hardship  which  must  result  to 
a  person  so  situated,  if  he  be  not  permitted  to  take  that  course ; 
for  as  a  Coort  of  Equity,  for  the  convenience  of  justice,  in  many 
esses,  considers  a  tenant  in  tail  as  having  the  whole  estate  vested 
in  him,  at  least  for  the  purposes  of  the  suit,  and  does  not  look 
beyond  the  estate  tail  in  a  suit  aiming  by  the  decree  to  bind  the 
right  to  the  land,  the  subsequent  remainder-man  has  a  clear  inter- 
est in  the  event  of  a  suit  of  the  prior  tenant  in  tail,  and  it  would 
be  a  great  injustice  to  deprive  him  of  any  benefit  which  might  re- 
sult fi'om  a  suit,  by  which,  if  unfavorable,  his  interests  would  be 
bound. 

From  the  observations  in  that  case  it  is  to  be  collected,  that  it  ]^^\q  does  not 
is  only  on  the  ground  that  a  tenant  in  tail  is  supposed  to  represent  ^pply  where 
the  inheritance  and  the  interests  of  all  those  claiming  in  remain-  oriffinal  plain- 
der  afttt  him,  that  a  remainder-man  coming  in  after  the  determi-  tiff  was  less 
nattion  of  the  estate  tail  of  the  first  plaintiff,  is  permitted  to  carry  ^^  *"  ®'    ^ 
oa  the  same  suit  by  supplemental  bill,  instead  of  being  driven  to 
his  origind  biU ;  when,  therefore,  this  ground  fails,  and  the  estate 
of  the  original  plaintiff  was  less  than  an  estate  tail,  e.  ^.,  an  estate 
for  lifo,  a  person  coming  in  upon  a  remainder,  on  the  determination 
of  sach  prior  estate,  cannot  continue  the  suit,  but  must  commence 
A  natfo,  by  original  bill,  in  the  nature  of  a  supplemental  bill ;  and 
the  reason  of  this  is  obvious,  when  it  is  considered,  that  deposi- 
tions taken  in  a  cause  against  the  original  plaintiff  having  a  less 
interest  than  an  estate  tail,  cannot  be  read  against  a  remainder- 
man (z),  and  it  is  therefore  necessary,  in  order  to  give  the  defen- 
dants an  opportunity  of  bringing  forward  evidence  against  the 
new  pimintiff,  that  they  should  have  an  opportunity  of  examining 
thdr  witnesses  de  novo. 

(«)  Ibid.  59.  (z)  Ante,  p.  10X2. 
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Of  Supplement  and  Revivor. 


Original    BUls 

in  nature  of 

Supplemental 

BiUs. 

Ab  in  the  in- 
stance of  a  bill 
bj  a  tenant  for 
life  onlj. 


Where  bill  by 
tenant  for  life, 
remainder- 
man in  tail 
most  file  orig- 
inal bill  in  the 
nature  of  sup- 
plemental bill ; 


It  is  somewhat  singular,  that  Lord  Redesdale  does  not  ad?ert 
to  the  distinction,  in  this  respect,  between  suits  originallj  coid- 
menced  by  a  tenant  in  tail,  and  suits  commenced  by  a  tenant  for 
life.      In  pointing  out  the  cases  in  which  an  original  bill  in  the 
nature  of  a  supplemental  bill  will  be  proper,  his  Lordship  sap, 
that,  in  the  case  of  a  remainder-man  in  a  settlement  becoming 
entitled,  upon  the  death  of  a  prior  tenant  under  the  same  settle- 
ment, the  suit  cannot  be  maintained  by  bill  of  revivor,  nor  can  its 
defects   be  supplied   by  supplemental  bill  (y).      His  Lordshqp, 
although  "  provoked  to  accuracy  upon  this  subject  "  (2),  is  cri- 
dently,  in  the  passage,  at  present  under  consideration,  directing 
his  attention  more  to  the  distinction  between  original  bills,  in  the 
nature  of  bills  of  revivor,  and  original   bills  in  the  nature  of 
supplemental  bills,  than  to  the  difference  between  the  latter  and 
mere  supplemental  bills.     However,  there  can  be  no  doubt  that, 
as  applied  to  suits  by  tenants  for  life,  a  mere  supplemental  bill  by 
a  remainder-man,  will  not  be  sufficient  to  give  such  remainder-man 
the  benefit  of  the  former  proceedings,  but  that  his  course  must  be 
to  file  an  orignal  bill  in  the  nature  of  a  supplemental  bill.     80  also 
must  an  ecclesiastical  person  succeeding  to  a  benefice,  if  he  wifihei 
to  obtain  the  benefit  of  proceedings  instituted  by  his  predeces- 
sor (a). 


(y)  Lord  Red.  72 ;  it  is  remarkable 
that  the  case  referred  to,  by  his  Lord- 
ship,  in  support  of  his  proposition,  is 
one  which,  if  it  bears  at  all  upon  the 
point,  is,  as  far  as  it  afiects  the  ques- 
tion in  discussion,  of  a  contrary  ten- 
dency. The  case  is  Osborne  v.  Usher, 
which  occurs  in  the  original  edition 
of  Mr.  Brown's  Parliamentary  Cases, 
at  vol.  2,  p.  314,  but  will  be  found  in 
Mr.  Tomlin's  edition,  at  vol.  6,  p.  20. 
The  short  abstract,  at  the  head  of  the 
case,  is  —  "  Where  a  suit  abates  by 
the  death  of  the  plaintifi*,  a  person 
claiming  by  provision,  or  per  formam 
doni,  and  not  as  heir  or  representa- 
tive of  the  deceased  plaintiff,  cannot 
revive,  but  must  bring  his  original 
bill,  or  commence  an  action  at  Law." 
The  same  construction  is  put  upon 
the  case  in  2  £q.  Ca.  Ab.  3,  margin, 
and  in  4  Viner's  Ab.  p.  432,  Ca.  17; 
but  upon  referring  to  the  report  of  the 
case  itself,  it  will  be  found  that  the 
question,  whether  a  person  claiming 
in  remainder  might  revive  the  suit, 
did  not  arise,  but  that  the  question 


was,  whether  such  a  person  could  ap- 
peal from  a  decision  made  against  t 
former  tenant  in  tail  claiming  under 
the  same  ancestor,  and  that  the  House 
determined  in  favor  of  his  right  to  ap- 
peal, although  itaflerwards  dismissed 
the  appeal,  upon  the  merits,  with 
costs.  This  mistake  has  probably 
arisen  from  the  person  who  made  the 
statement,  at  the  head  of  the  case, 
having  adverted  to  the  order  affirming 
the  appeal,  without  noticin£  that 
there  had  been  a  prior  determination 
of  the  House  upon  the  right  to  ap- 
peal.  Wingfield  v.  Whaley,  2  Bro. 
P.  C.  447  ;  ibid.  Toml.  ed.  vol.  I,  p. 
200.  The  other  case,  referred  to  by 
Lord  Redesdale,  certainly  establisbai 
the  proposition  that,  in  the  case  pat, 
a  bill  of  revivor  will  not  lie,  but  it 
goes  a  great  way  in  etablishing  the 
proposition,  that  a  remainder-man 
may  have  the  benefit  of  proceedings 
against  a  tenant  in  tail.     9  Yes.  57. 

(z)  Vide  9  Ves.  58. 

(a)  Lord  Red.  72. 


respect  of  charges  created  by  the  author  of  the  gift;''  and, 
ikin  V.  Lethbridge  {c),  his  Lordship  has  determined,  that 
r  title  accruing  since  the  filing  of  the  original  bill,  will  not 

even  the  same  person  to  carry  on  a  suit  by  supplemental 
I  a  case  where  the  title  upon  which  he  originally  proceeded 
iled. 

0ame  principle  which  applies  to  suits  by  a  tenant  in  tail,  ^^'®  applies  to 

-  ,  .     .  ...  1     V        i.         -i.       1  .11  suit  fl^ttiiwt  as 

where  the  suit  is  agamst  him;    and,  therefore,  if  a  bill  ^ell  as  to suitii 

a  charge  upon  the  whole  inheritance  in  rftrict  settlement,  *y  tenants  in 
i  first  tenant  in  tail  in  being  is  made  a  party  defendant,  and 

without  issue,  —  according  to  the  constant  practice,  all  the 

iings  may  be  had  against  the  second  tenant  in  tail,  as  if  he 

ien  originally  a  party,  by  means  of  a  supplemental  bill  ((f). 

o,  where  a  bill  is  filed  for  the  purpose  of  raisinor  a  charse  Where  second 

....  1.  .  .    ,   .  -1         .  reinainder- 

t  the  inheritance,  divided  into  estates  tail  against  a  remote  man  in  tail 

der-raan,  those  intermediate  not  being  yet  in  esse;  if,  after  bejsomesen. 

186  has  proceeded  to  a  certain  length,  an  intermediate  re- 

r-man  comes  into  esse,  the  course  is  to  file  a  supplemental 

ainst  hiro,  stating  the  former  proceedings,  and  such  state- 

B  held  sufficient  to  put  the  facts  originally  in  issue,  —  in 

rith  regard  to  such  defendant ;  and  he  may  even  have  the  Where  an  in- 

of  the  depositions  of  any  witnesses  that  may  have  been  tenant  in  tail 

r  ezamined,  if  the  witnesses  should  die  («).      The  rule  in  comes  into 

86,  as  qyplied  to  a  defendant,  is  stfbjected  to  the  same  qual-  !f''' 

B  that  it  is  subject  to  where  the  tenant  in  tail  is  plaintiff,  against  a  ^  ^' 

at  where  a  tenant  in  tail  takes  a  different  interest,  or  rather  tenant  in  tail, 

ar  interest  not  affected  by  the  same  circumstances,  it  is  ^^  ^^  ^' 

ent,  both  for,  and  against  him,  to  bring  forward  the  equities  brought  for- 

ng  to  those  different  circumstances,  as  contradistinguishing  ^^^^  hfs  tUle 
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Of  Supplement  and  Revivor. 


When  mere 
SopplemenUl 
Bill   sufficient. 

Remainder- 
man may  ap- 
peal. 

When,  as 
against  a  new 
defendant, 
bill  mast  be 
original,  in  the 
nature  of  a 
supplemental 
bill. 


Not  in  the 
case  of  bank- 
ruptcy, &c. 


Supplemental 
bill  sufficient 
where  inter- 
est of  a  per- 
son defending 
in  autre  droit 
is  determined. 


The  reader  is  to  be  reminded,  in  this  place,  that  when  there  b 
a  decree  against  a  tenant  in  tail,  and  he  dies  without  issue,  a  sttb- 
sequent  remainder-man  may  appeal  from  the  decree  ;  far  which 
purpose,  however,  he  must  make  himself  a  party  to  the  anginal 
suit  by  supplemental  bill,  praying  to  have  the  benefit  of  the  pnv 
ceedings,  for  the  purpose  of  appealing  from  the  decree  (g), 

'*  If  by  any  event,  the  whole  interest  of  a  defendant  is  eotinly 
determined,  and  the  property  is  become  vested  in  another,  bj  i 
title  not  derived  from  the  former  party,  as  in  the  case  of  succesaioo 
to  a  bishopric  or  benefice,  or  of  the  determination  of  an  estite 
tail,  and  the  vesting  of  a  subsequent  remainder  in  possession  (A), 
the  benefit  of  the  suit  against  the  person  becoming  entitled  by  tk 
event  described,  must  be  obtained  by  original  bill,  in  the  natoreof 
a  supplemental  bill  "  (t)  (1). 

This  rule,  however,  is  only  applicable  when  the  estate  or  inter- 
est of  the  defendant  is  actually  determined  and  a  new  estate  or  in- 
terest accrues  to  another  party.  Where  the  estate  or  interest  of 
the  defendant  is  not  determined,  but  only  becomes  vested  in  anoth- 
er, by  an  event  subsequent  to  the  institution  of  the  suit ;  as  in  the 
case  of  bankruptcy  or  insolvency  (k),  or  of  alienation  by  deed  (f), 
the  defect  in  the  suit  may  be  supplied  by  supplemental  bill,  wheth- 
er the  suit  is  become  defective  merely,  or  abated  as  well  as  defec- 
tive (2). 

The  same  rule  also  applies  to  cases  where  the  interest  of  a  per- 
son sued  in  autre  droit,  is  determined  pending  the  suit,  as  in  the 
case  of  an  administration  durante  minori  <ttatc  or  ad  htcm,  or  of 


is)  Giffard  v.  Hort,  1  Sch.  &  Lef. 
386,410 

(/i)  This  must  be  understood  upon 
the  principles  laid  down  in  Lloyd  v. 
Johnes,  ubi  supra,  to  apply  to  those 
cases  only,  in  which  the  inheritance 
has  not  already  been  represented,  vide 
ante,  p.  1670. 

(i)  Lord  Red.  67. 

(k)  Ante,  p.  229-30. 

(J)  It  is  to  be  recollected,  that  with 


respect  to  purchasers  or  incambran* 
cers  becoming  such  after  the  bill  filed, 
they  will  be  bound  by  the  decree, 
whether  the  plaintiff  have  notice  of 
them  or  not;  and,  therefore,  they 
need  not  be  brought  before  the  Court 
by  supplemental  bill,  unless  the  legal 
estate  has  become  vested  in  them,  of 
which  it  is  necessary  to  procure  a  con- 
veyance.   Ante,  327. 


(1)  Story  Eq.  PI.  §  350,  and  note. 

(2)  See  Story  Eq.  PI.  §  342;  Sedgwick  v.  Cleaveland,  7  Paige,  290. 
For  in  these  cases,  the  new  party  comes  before  the  Court  exactly  in  the 

same  plight  and  condition  as  the  former  party,  is  bound  by  his  acts,  and  may 
be  subject  to  all  the  costs  of  the  proceedings  from  the  beginning  of  the  suit. 
But  the  distinction  is  constantly  to  be  borne  in  mind  between  cases  of  voliuk- 
tary  alienation  and  cases  of  involuntary  alienation,  as  by  the  insolvency  or 
bankruptcy  of  the  defendant.  In  the  latter  cases,  the  assignee  must  be  made 
a  party ;  in  the  former,  he  may  or  may  not,  at  the  election  of  the  plaintiff. 
Sedgwick  r.  Cleaveland,  7  Paige,  290,  291 ;  Story  Eq.  PI.  §  342. 


Supplemental  BiUs.  167 

mn  executor  pendente  Ute.  It  will  also,  as  it  seems,  notwithstand-  When  mere 
ing  the  Stat.  6  Geo.  IV.  c.  16,  s.  7,  and  7  Geo.  IV.  c.  57,  apply  to  air.Xren 
the  case  of  assignees  of  bankrupts  or  insolvent  debtors  dying  or  >^^*n/'^^ 
removed,  after  the  sait  commenced  (m). 

It  is  to  be  obeenred  that,  till  the  appearance  of  a  defendant  to  Till  defendau 
the  bill,  there  b,  strictly  speaking,  no  cause  in  Court  as  against  ^JSJ^  Couj 
that  defendant ;  therefore,  if  the  interest  of  a  defendant,  named  as  against  him. 
a  party  to  the  original  bill,  should  determine  before  such  defendant  fj^e  a^Mar^ 
should  have  appeared,  the  suit  cannot  be  continued,  against  the  ance,  suit  can 
person  in  whom  his  interest  has  become  vested,  by  a  mere  supple-  ^^y  J*.  ®**°' 
mental  bill ;  but  an  original  bill  in  the  nature  of  a  supplemental  inai  bill. 
bill  mast  be  filed,  which,  although  merely  supplemental  against  the 
other  defendants,  must  pray  that  the  new  party  may  answer  the 
original  bill  as  well  as  the  supplemental  matter,  and  pray  distinct 
relief,  to  which  the  plaintiff  may  consider  himself  entitled  against 
the  new  defendants  (n). 

It  may  also  be  observed,  that  where,  after  a  decree,  a  defendant  Assignees  of 
becomes  bankrupt,  his  assignees  cannot,  by  petition,  obtain  leave  felJJi^t*can^ 
to  go  before  the  Master,  upon  taking  the  -account  under  the  de-  not  go  before 
cTce;  they  must  either  wait  till  the  plaintiff  brings  them  before  J*^^J^  ^|jj^^^ 
the  Court  by  supplemental  bill,  or  file  a^supplemental  bill  them-  supplemental 
selves ;  but  it  may  be  mentioned,  that  in  Philipps  v.  Clark  (o),  ^'^* 
the  V.  C.  of  England  has  determined  that,  afler  a  decree,  the  as- 
signee of  a  defendant,  although  he  may,  in  case  of  the  plaintiff's 
omission,  bring  himself  before  the  Court  by  supplemental  bill,  yet, 
as  the  plaintiff  is  entitled  to  the  conduct  of  bis  own  case,  he  can- 
not do  so,  without  previously  applying  to  the  plaintiff  to  file  a  sup- 
plemental bill.     In  that  case,  the  assignee  of  an  insolvent  defend-  But  assi^ee 
ant,  without  any  previous  application,  filed  a  supplemental  bill,  and  ^^^^^      *^ 
afterwards  the  plaintiff  filed  one,  and  moved  that  the  assignee's  bill  himself, 
bill  might  be  taken  off  the  file  for  irregularity,  which  was  ordered :  ^ithout  pre- 
tbe  Vice-chancellor  distinguishing  a  supplemental  bill,  in  such  a  the  plaintiff. 
case,  from  a  bill  of  revivor  after  a  decree,  which  may  be  filed  by  a 
defendant  without  notice  to  the  plaintiff;  as  the  effect  of  such  a 
bill,  is  not  to  take  the  conduct  of  the  suit  out  of  the  hands  of  the 
plaintiff,  but  merely  to  place  the  proceedings  in  the  same  state  that 
they  were  in  at  the  time  of  the  abatement  {p). 

This  brings  us  to  the  consideration  of  another  case,  in  which  a  So  upon  deatJ 
supplemental  bill  is  frequently  resorted  to,  viz.,  where  in  a  suit  ^^  plaintiff  in 


(•)  Vide  ante,  p.  351.  NichoHs,  1  Taml.  307. 

.  Ma<' 
Crowfo 
Stewai 
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(«}   Aibee    v.  Shipley,  Mad.  A        (o)  7  Sim.  231. 
Gem  296;  Tide  etiam,  Urowfoot  v.        (p)  Livesey  v.  Liveaey,  IR.  AM, 
Mander,  9  Sim.  396;   Stewart    v.    10;  and  vide  pott,  sect.  3. 
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Of  Supplement  and  Revivor. 


When  mere 
Supplemental 
Bill  sufficient. 

creditor's  suit, 
another  credi- 
tor may  file 
supplemental 
bill, 

but  must 

give  notice  to 
representatiye 
of  former  cred- 
itor. 


Whether  no- 
tice of  mo- 
tion must 
be  served  upon 
defendant,  as 
well  as  upon 
representative 
of  former  cred- 
itor. 


instituted  by  a  creditor,  on  behalf  of  himself  and  other  crediton, 
of  a  person  deceased,  the  creditor  who  files  the  bill  dies,  and  his 
reprtsentative  omits  to  continue  the  suit  after  decree ;  in  such 
case  it  is  almost  a  matter  of  course,  to  permit  another  creditor, 
who  has  come  in  under  the  decree  and  established  his  claim  as 
creditor  before  the  Master,  to  take  up  the  proceedings  by  sofifk' 
mental  bill  (q). 

It  is  to  be  observed,  however,  that  as  the  representative  of  the 
deceased  creditor  has  an  interest  in  the  prosecution  of  the  suit,  in 
respect  of  the  costs  already  incurred  in  it,  no  other  creditor  is  at 
liberty  to  file  a  supplemental  bill,  without  notice  to  such  represoh 
tative ;  and  that  the  proper  course  is,  for  the  creditor  desiring  to 
prosecute  the  suit,  to  move  that  he  may  be  at  liberty  to  file  a 
supplemental  bill,  if  the  representative  of  the  deceased  plaintiff 
do  not  revive  within  a  limited  time,  and  to  serve  such  (urder  upon 
the  representative  (r). 

It  seems,  from  the  statement  of  the  facts  in  Houlditch  v.  The 
Marquis  of  Donnegall  (s),  that  the  motion  for  leave  to  file  the 
supplemental  bill  was  made  upon  notice,  served  both  upon  the 
representatives  of  the  former  plaintiffs,  and  upon  the  defendant; 
and  that  it  was  held,  thut  if  the  defendant  had  any  objection  to 
urge  to  the  supplemental  bill  being  filed,  he  should  have  taken 
that  opportunity  of  stating  it  to  the  Court,  and  should  not  have 
waited  to  do  so  till  he  put  in  his  answer  to  the  supplemental  bill. 

In  that  case,  the  objections  taken  by  the  defendant's  answer, 
were  founded  on  the  delay  which  had  taken  place,  and  the  fact 
that  the  validity  of  the  debentures,  under  which  the  plaintifi 
claimed,  were  in  issue  in  another  suit  instituted  in  Ireland  by  the 
plaintiffs  themselves,  and  these  objections  were  urged  at  the  hear- 
ing of  the  supplemental  suit ;  but  Sir  J.  Leach,  V.  C,  held,  that 
although,  upon  the  second  ground,  he  should  have  hesitated  very 
much  before  he  made  the  order  giving  the  plaintiffs  liberty  to  file 
a  supplemental  bill,  yet,  as  the  order  had  been  made,  and  the  bill 
filed,  the  plaintiffs  were  entitled  to  have  the  same  benefit  of  the 
proceedings  in  the  original  suit,  as  the  representatives  of  the 


(q)  Houlditch  v.  Marquis  Donne- 
gall, 1  S.  &.  S.  491 ;  Dixon  v.  Wyatt, 
4  Mad.  392.  Some  doubt  appears  to 
be  thrown  upon  this,  by  a  passage  in 
Lord  Redesdale's  treatise,  p.  79,  in 
which  he  says,  in  case  of  a  bill  by 
creditors,  on  behalf  of  themselves 
and  other  creditors,  any  creditor  is 
entitled  to  revive,  from  which  it  may 
be  inferred,  that  a  bill  of  revivor  and 


not  ji  supplemental  bill,  is  the  proper 
form  of  proceeding  to  be  adopted ;  the 
practice,  however,  seems  to  be  in  &> 
vor  of  a  supplemental  bill  -,  Dixon  «. 
Wyatt;  Houlditch  v.  Marquis  Don- 
negall, ubi  supra ;  sed  vide,  Pitt  v. 
The  Creditors  of  the  Duke  of  Rich- 
mond, 1  Eq.  Ca.  Ab.  3,  pi.  7. 

(r)  Dixon  v.  Wyatt,  4  Mad.  392. 

(s)  Ubi  supra. 
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]  have  had,  if  they  had  proceeded  by  bill  of 

With  respect  to  the  form  of  a  supplemental  bill,  the  49th  Order 


origiwl  plaintiff  would  have  had,  if  they  had  proceeded  by  bill  of  To  mtrodne 

WSabsequent 
Matters. 


of  Aignrt,  1841  (1),  directs,  "  That  it  shall  not  be  necessary,  in  pje'TenLl  wl 
»j  bill  of  revivor  ot  supplemental  bill  to  set  forth  any  statements 
is  the  pteadiogs  in  the  original  suit,  unless  the  special  circum- 
atenees  of  the  ease  may  require  it "  (2). 

This  order,  it  will  be  observed,  does  not  extend  in  terms  to  Whether  ordc 
^vigioal  bills  in  the  nature  of  bills  of  supplement :  whether  such  ^j^^^  j^j  ^ 
Ulls  lie  induded  under  the  general  term  supplemental  bills  is  nature  of  sui 
P^tkipe  not  very  material,  as  in  either  view  of  the  case,  the  extent  P'eroe»*al  B" 
'^  wUeh  it  win  be  necessary  in  bills  of  this  description  to  restate 
^«  ^leadings  in  the  original  suit,  will  have  to  be  determined  by 
^^^  special  circumstances  of  the  case.     With  respect  to  a  simple 
^^  of  supplement  filed  against  the  parties  to  the  original  suit,  for 
^21^^  purpoae  of  patting  in  issue  new  matter,  it  does  not  seem  that 
eror  was  the  practice  to  introduce  statements  from  the  plead- 
in  the  original  suit.      Moreover,  where  the  original  bill  has 
I  piopeiiy  filed  against  all  necessary  parties,  but  in  conse- 
^^^oenee  <»f  the  transmission  of  the  interest  of  one  of  those  parties 
» uodber,  as  by  alienation  or  bankruptcy,  pendente  Ute,  it  becomes 
r  to  file  a  supplemental  bill  against  the  alienee  or  assignee, 
the  puipoee  of  bringing  him  before  the  Court ;  it  has  been 
^^pnerally  considered  unnecessary  to  restate  the  original  bill  in  the 
^SDpplementai  bill,  because  as  the  new  party  comes  in  upon  the 
title  as  the  original  party,  all  that  seems  necessary  to  be  put 
against  such  new  party,  is  the  fact  of  the  transmission  of 
.  having  taken  place ;  and  therefore,  it  may  be  sufficient  to 
Mate  ser^  ihe  prayer  of  the  original  bill  (u). 

The  Goorse,  however,  must  be  different  in  cases  in  which  the  Where  object 
obfect  of  the  supplemental  bill  is  not  to  continue  the  suit  against  ^^^e^'^ 
the  person  in  whom  the  interest  of  a  party,  originally  before  the  Court  an  en- 
Conrty  has  become  vested,  but  to  bring  before  the  Court  an  en-  ^'^^^  ^V".  ^ 

tirelj  new  party,  who  either  was  interested  at  the  time  the  original  tiff's  title  mu 

be  stated. 
(0  Dixon  V.  Wyatt,  4  Mad.  495.  (u)  See,  however,  p.  1667. 

(1)  The  Sopreme  Court  of  the  United  States  have  adopted  the  same  rule. 
8m  Equity  Roles  of  Jaanary  Term,  1849,  Rule  47. 

(2)  In  Storv  £q.  PI.  §  343,  it  is  said  that  «*  A  supplemental  bill  must  state 
the  original  bul  and  the  proceedings  thereon ;  and  if  the  supplemental  bill 
is  oeeasicMied  by  an  event  subsequent  to  the  original  bill,  it  must  state  that 
event  and  the  consequent  alteration  with  respeot  to  the  parties ;  and  in  gen- 
enl,  the  supplemenfal  bill  mtist  pray,  that  all  the  defendants  may  appear 
and  answer  to  the  charges  it  contains."  Mitlbrd  Eq.  PI.  by  Jeremy,  76. 
See  next  note  above. 
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Form  of  Sup- 
plemental Bill. 


What  state- 
ment sufficient 
to  put  the 
whole  case  in 
issue  against 
a  new  defen- 
dant. 


Recital  of  for- 
mer bill 
against  a  new 
defendant. 


bill  was  filed,  or  has  become  so  under  a  new  title  but  derived  from 
a  former  party,  as  in  the  case  of  a  necessary  party  omitted,  and 
subsequently  brought  before  the  Court  by  supplemental  bill,  or  of 
a  new  party  coming  into  esse  after  the  original  bill  is  filed  :  there 
the  supplemental  bill  is,  in  fact,  an  original  bill  as  against  the  new 
defendant,  and  must  state  enough  of  the  case  to  put  the  title  of 
the  plaintiff,  to  relief  against  such  new  defendant  in  bsue ;  for  as 
a  defendant,  who  was  not  a  party  to  the  original  bill,  coming  in 
upon  a  new  title,  cannot  be  called  upon  to  answer  the  original 
bill  (z),  there  is  no  other  method  by  which  the  plaintiff's  title  to 
maintain  the  suit,  as  against  him,  can  be  put  in  issue,  than  by  a 
statement  of  it  in  the  supplemental  bill.      It  is,  however,  to  be 
observed,  that,  for  this  purpose,  the  mere  statement  of  the  former 
proceedings  has  been  held  sufficient  to  put  the  facts  of  the  case 
in   issue  with  regard  to  this  sort  of  defendant  (y),  t.  e.,  "yoa 
may,  in  the  supplemental  bill,  state  that  you  have  made  such  a 
representation  in  the  former  bill,  instead  of  representing  the  &ct8 
in  the  second  bill  "  (z).     In  the  case  of  the  Attorney-general  o. 
Foster  (a),  the  supplemental  information  was  against  new  defen- 
dants, and  under  such  circumstances,  that  Sir  J.  Wigram,  Y.  C, 
did  not  consider  they  were  bound  by  the  former  proceedings  in 
the  cause.      The  supplemental  information  did  not  state  the  facts 
in  the  original  information ;  whereupon  it  was  contended  that,  as 
it  tendered  no  other  issue  than  whether  the  defendants  were  bound 
by  the  proceedings  in  the  original  bill,  if  the  defendants  were  not 
bound  by  such  proceedings,  the  Court  must  dismiss  the  supple- 
mental information,  but  could  make  no  decree  upon  the  merits  of 
the  original  information.      Sir  J.  Wigram,  apparently  with  some 
difficulty,  overruled  the  objection,  holding  that  this  brief  statement 
sufficiently  put  the  whole  case  in  issue  against  the  new  defendants. 
Moreover,  in  Vigers  v.  Lord  Audley  (6)  the  V.  C.  of  England 
held,  before  the  49th  Order,  that  even  where  a  supplemental  bill 
is  filed  against  a  new  defendant,  it  is  not  necessary  to  state  in  it 
all  the  circumstances  of  the  case  at  length  ;  all  that  is  requisite 
is,  that  the  plaintiff  should  state  so  much  of  the  case  as  shows  that 
he  has  an  equity  against  such  defendant.     In  that  case,  the  plain- 
tiffs, who  were  members  of  a  joint-stock  company,  had  filed  a  bill 
against  the  directors,  and  obtained  an  injunction   against  them. 


(x)  Baldwin  v.  Mackown,  3  Atk. 
817.  It  is,  however,  usual  to  call 
upon  a  new  party  who  ouffht  to  have 
been  a  party  to  the  origined  bill  to  an- 
swer that  original  bill.  It  does  not, 
however,  seem  clear,  that  he  is  either 
bound  or  entitled  to  take  an  office 


copy  of  it,  see  post,  1679-80. 
(y)  Lloyd  v.  Johnes,  9  Ves.  37. 
(2)  Ibid. 

(a)  2  Hare,  81,  and  see  post, 
(ft)  9  Sim.  72. 
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A  new  director  was  afterwards  elected,  and  on  his  doing  an  act,  ^of°>  o^- 
in  conjunction  with  one  of  the  original  directors,  which  was  pro-  ^*'^'*"^*^^^' 
hibited  by  the  injunction,  the  plaintiffs  filed  a  supplemental  bill, 
OB  behalf  of  themselves  and  the  other  shareholders,  stating  mere- 
ly that  they  had  filed  an  original  bill,  which  stated,  amongst  other 
UiingBy  the  formation  of  a  company,  an  act  of  Parliament  enabling  > 
any  director  to  sue  or  be  sued  on  behalf  of  the  company  ;  and  a 
oontracty  alleged  to  have  been  entered  into  by  one  of  the  directors 
with  Lord  Aodley ,  and  that  the  shareholders  of  the  company  were 
very  nameroas,  and,  therefore,  could  not  be  made  parties  to  the 
suit,  so  as  to  enable  the  plaintiffii  to  prosecute  it  with  effect.  The 
8np|>Ieinenta]  bill  then  set  out  the  prayer  of  the  original  bill,  that 
an  injonctioD  had  been  granted  by  the  Lord  Chancellor,  restrain- 
ing the  directors  firom  signing  or  issuing  bills  of  exchange  or 
other  securities,  and  various  other  proceedings  in  the  cause.  It 
then  stated  the  appointment  of  the  new  trustee,  and  the  facts  com- 
plained of  as  against  him  and  the  other  directors,  and  concluded 
with  the  nsuai  supplemental  prayer  praying  the  same  relief  against 
the  new  defendant  as  was  prayed  by  the  original  bill  against  the 
original  defendant  To  this  bill,  the  ne^  defendant  put  in  a 
general  demurrer,  which  was  attempted,  on  the  argument,  to  be 
supported  principally  on  the  ground  that,  as  the  same  relief  was 
prayed  against  the  new  defendant  as  the  plaintiffs  were  entitled  to 
against  the  other  defendant,  it  was  not  sufficient  to  refer  to  the 
anginal  bill  as  being  on  the  files  of  the  Court,  but  the  case  made 
by  the  bill  ought  to  have  been  stated  over  again,  otherwise  it  did 
not  show  that  the  plaintiff  had  any  equity  to  the  relief  prayed ; 
bat  the  Yiee-Chancellor  overruled  the  demurrer,  as  the  plaintiffs, 
having  slated  that  the  Judge  of  the  Court  had  granted  an  injunc- 
tion in  the  prior  stages  of  the  cause,  had  therefore  stated  sufficient 
to  show  that  there  was  an  equity. 

If  the  sopplemental  bill  is  occasioned  by  an  event  subsequent  Butement  of 
to  the  original  bill,  it  must  state  that  event,  and  the  consequent  matter™^^ 
alteration  of  parties  thereon  (b)  ;  and  it  must  pray,  that  the  de- 
fendants may  appear  and  answer  to  the  charges  it  contains  ;  for, 
if  the  supplemental  bill  is  not  for  a  discovery  merely,  the  cause 
must  be  heard,  upon  the  supplemental  bill,  at  the  same  time  that 
it  is  heard  upon  the  original  bill,  if  it  has  not  been  before  heard  ; 
and  if  the  cause  has  been  before  heard,  it  must  be  further  heard 
upon  the  supplemental  matter  (c)  (1). 

if)  Lord.  Red.  75.  (e)  Ibid. 

(1)  0tory  Eq.  PI.  (  S43. 

The  fopplemental  matter  most  be  verified  by  affidavit  or  other  satiifiMiory 
proof.    Fedrick  v.  White,  1  Metcalf,  76. 
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Form  of.  It  is  stated  in  Jones  r.  Jones  (d),  that  where  a  supplemental 

j^JJJJT^'^^^^^  bill,  properly  so  called,  is  brought  for  any  new  matter  arisen  since 

If  merely  the  filing  of  the  original  bill,  the  defendants  to  the  original  bifl 

^  ^te  ^^^  t  ®"8^^  ^^  ^®  made  parties  to  the  supplemental  bill.  An  obj^ctioD, 
be  the  same  as  however,  to  a  supplemental  bill,  filed  before  hearing  the  original 
to  ori^nal  bill,  ^ause,  for  want  of  parties,  should  be  taken  by  answer,  plea  or  de- 
want  of  par-  murrer,  before  the  cause  comes  on  to  be  heard,  —  it  will  be  too 
ties  how  taken,  late  to  object  to  it  at  the  hearing  (c)  (1).  The  rule  is  the  same 
with  regard  to  objections  to  a  supplemental  bill  on  the  ground  that 
matter  alleged  to  be  new  or  newly  discovered  was  not  so  (/)  (2). 
Where  bill  If  the  supplemental  bill  has  been  rendered  necessary  by  the  al- 

caosed  by  al-    teration  or  acquisition  of  interest  happening  to  a  defendant,  or  a 
teration  or  t  ,      .  .  i         ,   ^     , 

transmission  of  person  comes  into  esse  who  is  necessary  to  be  made  a  defendant, 

interest  of  a     the  supplemental  bill  may   be  exhibited,   by   the  plaintiff  in  the 
defendant.  •    •     i       •.  •     *         u  i  j  j 

origmal  suit,  against  such  person  alone,   and  may  pray  a  decree 

upon  the  particular  supplemental  matter  alleged  against  that  per- 
son only ;  unless,  which  is  frequently  the  case,  the  interests  of  the 
other  defendants  may  be  affected  by  that  decree,  in  which  case 
such  other  defendants  must  be  made  parties  {g).     In  the  case  of 
Whether  par-   Dyson  v.  Morris   (AWSir  J.  Wigram,  V.  C,  though    not  called 
bUl  shovi?^  '^P^^  ^^  make  an  express   decision   upon   the  subject,  stated  bis 
parties  to  sap-  opinion  to  be,  "  That  the  cases  in  which  the  parties  to  the  origi- 
p  emen        i  .  ^^  j^^j  ^^^^  necessary  parties  to  a  supplemental  bill,   were  those 
in  which  the  interest   of  the   original   defendants  required,  that 
such  new  parties  should  be  before  the  Court,   and  that  the  cases 
in  which  the  parties  to  the  original  bill   were  not  necessary  par-^ 
ties  to  the  supplemental  bill,  were  those  in  which  the  new  parties 
are  brought   before  the  Court,  in  respect  of  the   interest   of  the 
plaintiff,  or  of  the  new  defendants."     Acting  upon  this  principle, 
in  the  case  of  Jones  v.  Howells  (t),  where  a  person  not    a   party 
to  the  original  suit  was  brought  before  the  Court  by  supplemental 
bill  for  the  purpose  of  litigating  questions  with  the  defendants  to 
the  original  suit.  Sir  J.    Wigram,  V.  C,  held,  that  such  lasl- 
mentioned  defendants  ought  to  have  been  parties  to   the    supple- 
Not  when  it  is  mental  bill.     Where  a  supplemental  bill  is  merely  for  the  purpose 
for  the  mere  ^'^  '  *^     *^^ 

purpose  of  ^^j  3  ^ik.  217.  nell  v.  Atkins,  Mad.  &  Geld.  369. 

adding  formal        («)  ibid.  (A)  1  Hare,  413. 

parties.  Jy-^   Lewellen    v.   Mackworth,   2        (i)  2  Hare,  342 ;  see  also  Feary  9. 

Atk.  40.  Stephenson,  1   Beav.  42;  Pinkus  v. 

(g)  Lord  Red.  35 ;  vide  etiam,  Big-     Peters,  5  Beav.  253. 

(1)  See  Story  Eq.  PL  §  338a ;  Fulton  Bank  v.  New  York  &  Sharon  Ca- 
nal  Co.  4  Palffe,  127  ;  ante,  1665,  note. 

(2)  See  M^Elwain  v.  Willis,  3  Paige,  505  j  ante,  1665,  note ;  Story  Eq. 
PI.  §  338a. 
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of  bringing  formal  parties  before  the  Court  as  defendants,  the     ^vriieB  to. 
parties  defendants  to  the  original  bill  need  not,  in  general,   be  ^•^'^^'"^^ 
made  parties  to  the  sopplemental  (k). 

It  may  be  mentioned  here,  that  a  new  party,  representing  the  New  party 
interest  of  a  former  party,   who  comes  before  the   Court  by  a  ^^^^  ^^^ 
ffopplemental  bill,  whether  filed  by   himself  or  by  the  plaintiff,  piemental  bill 
stands  exactly  in  the  same  plight  and  condition  as  the  former  par-  s°hject  to 
ty,  is  boand  by  his  acts,  and  may  be  subject  to  all  the  costs  of  the  commence- 
proceedings  from  the  beginning  of  the  suit  (/)  (1);  therefore  it  mentof  suit. 
has  been  held  that  a  purchaser  of  the  interest  of  a  party,  pendente 
ite^  on  filing  his  supplemental  bill,  comes   into  Court  pro  bono  et 
malo,  and  is  liable  to  the  costs  of  the  proceedings  from  the  be- 
ginng  to  the  end  of  the  suit  (m).       So  also,  the   assignees  of  a  Cosu  where 
bankropt  who  are  brought  before  the  Court  by  supplemental   bill,  ^^^^^^^^ 
may  be  liable  to  the  costs  of  the  whole  suit,  if  they   improperly  plaintiff's  de- 
resist  the  plaintiff's  demand  (n) ;  where,   however,  it   appeared  ™^<^- 
that  the  plaintiff  had  made  no  application  to  the  assignees,  on  the 
subject  of  the  suit,  previously  to  filing  the  supplemental  bill.  Sir 
Jobn  Leach,  Y.  C,  refused  to  give  costs  against  them  (o). 

A  supplementary  bill  generally  calls  upon  the  defendant  to  an-  Pnyer  that  d 
swer  the  supplemental  matter  only ;  if,  however,  it  is  occasioned  ftn^ant  may 
by  the  transmission  of  the  interest  of  a  defendant  who  has  not  ^  bill.  ^ 
answered  the  original  bill,  and  it  is  necessary  to  have  a  discovery, 
from  the  new  defendants,  of  the  matters  in  the  original  bill, 
it  may  pray  that  the  defendant  may  answer  the  original  bill 
(p).     And,  in  such  case,  the  defendant  will  be  bound  to  answer 

the  oriffinal  as  well  as  the  supplemental  bill.      The  rule  upon  ._^ 

?.        .      1      1    1  • «  «  ,       1     ".r.      ^1  11       .    -.T'  When  defen- 

this  subject  is  clearly  laid  down  by  the  Vice-Chancellor,  m  Vigers  ^ant  to  sup- 

V.  Lord  Andley  (g),  viz.,  "When  a  bill  of  revivor  and  supple-  plemenulbill 

ment  is  filed  against  a  person  who  represents  a  defendant  to  the  original  bill. 

original  bill,  and  the  bill  of  revivor  and  supplement  prays  that  the 

rqiresentative  of  the  deceased  defendant  may  answer  both  bills, 

he  is  bound  to  do  so,  although  the  subpcena  taken  out  is  a  subpce^ 

ua  that  requires  him  to  answer  the  bill  of  revivor  and  supplement 

only ;  and  the  answer,  in  such  a  case,  is  headed  as  the  answer  of 

thai  defendant  to  the  bill  of  revivor  and  supplement,  and  also  to 

(k)  Lord  Red.  75;  Greenwood  «.    91. 
Atkinion,  5  Sim.  419.  (a)  Ibid. 


8 


ion,  5  Sim.  419.  (o)  Ibid. 

Lord  Red.  68.  ?  o)  Vide  Vigers  v.  Lord  Andley, 

I  Anon.  1  Atk.  89.  9  Sim  409. 


»  Anon.  1  Atk. 

(m)  Whitcombe  v.  Blinchin,  5  Mad.        (q)  Ubi  supra. 


leS 


Story  £q.  Fl.  §  343 ;  Sedgwick  v.  Cleveland,  7  Paige,  290, 891 ;  ante, 
•ad  note. 
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flion  of  inter- 
est of  a  de- 
fendant. 


Parties  to.     the  original  bill."     His  Honor  also  added,  that  if  the  case  is  that 
^^•^^^'^-^  of  a  mere  bill  of  revivor,  that  is,  one  which  does  not  require  anj 
answer  to  itself,  but  asks   that  the  defendant    may   answer  tk 
<mginal  bill ;  an  attachment  will  issue  against  the  defendant  if  be 
do  not  answer  the  original  bill. 
In  the  case  of     It  is  to  be  observed,  that,  although  the  rules  above  stated  wire 
bS?^"n^?^    laid  down  in  a  case  in  which  the  bill  was  a  bill  of  revivor  as  weD 
by  tranamia-     as  of  supplement,  they  will  apply   equally  to  supplemental  bilk 
occasioned  by  the  death  of  a  defendant,  whoee  interest  has  becoae 
vested  in  another  by  a  title  which  will  not  admit  of  a  bill  of  ^^ 
vivor  merely ;  or  where  a  defendant  becomes  bankropt  or  insol- 
vent after  appearance  but  before  answer,  and  a  supplemental  bill 
is  required  to  bring  his  assignees  before  the  Cknirt.  So  also,  wbeie 
a  defendant  dies  before  service  of  the  subpoBna  or  appearance,  lo 
that  there  is  no  original  suit  in  Court,  as  against  him,   in  cobm- 
quence  of  which  it  is  necessary  to  die  a  bill,  which,   as  agaiait 
the  person  who  represents  the  interest  of  the  plaintiff  ipDgt  is 
an  original  bill  in  the  nature  of  a  supplemental  bill,  the  new  bill 
may  pray  that  the  defendant  may  answer  the  original  bill  at  the 
same  time  that  he  answers  the  supplemental  matter  (s). 

In  other  respects  the  prayer  of  a  supplemental  bill  ttotf  Ik 
adapted  to  the  object  for  which  it  is  exhibited ;  but  it  alwajf  coa- 
cludes  with  praying  the  process  of  the  Court  in  the  usual  form. 

A  supplemental  bill  must  be  signed  by  counsel,  and  is  filed  in 
the  same  manner  as  the  original  bill. 

A  subpoDua  to  appear  and  answer  a  supplemental  bill  is  in  the 
same  form  as  a  subpccna  to  answer  an  original  bill,  except  that  it 
specifies  the  nature  of  the  bill  which  has  been  filed  (1).  The 
form  of  the  subpoena  is  set  out  in  the  appendix  to  the  Orders  of 
May,  1845,  and  obedience  to  the  writ  may  be  enforced  in  the  same 
manner  and  by  the  same  process  as  a  subpcena  to  answer  an  orig- 
inal bill  {ty 

Process  in  case      It  is  to  be  observed,  that  where  a  supplemental  bill  or  a  bill  of 

of  a  Peer.        revivor,  is  filed  against  a  peer,  and  he  is  required  to  answer  the 

original  bill  as  well  as  the  supplemental  bill,  or  bill  of  revivor,  be 

must  be  served  with  an  office  copy  of  the  original  bill  at  the  same 

time  that  he  is  served  with  the  letter  missive  to  answer  the  origi- 


Prayer  for 
process. 


How  filed. 


Subpcma  to 
appear  and 
answer. 
Form  of. 


(s)  Asbee   v.   Shipley,   Mad. 
Geld.  296. 


&        (0  Vide  ante,  p.  496. 


(1)  If  a  party  to  the  original  bill  does  not  voluntarily  appear  to  the  sapple* 
mental  bill,  the  plaintiff  must  proceed  by  subpoena  to  compel  an  appearance 
to  the  same.    North  American  Coal  Co.  v.  Dyett,  2  £dw.  115. 
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nal  bfll,  and  that  process  issued  for  default  of  appearance,  without    Prayer   that 
serring  him  with  such  a  copy,  will  be  irregular  (i/).  answer^oriSr 

Many  of  the  causes  of  demurrer  which  apply  to  an  original  bill,        al  Bill. 
will  apply  to  a  supplemental  bill  (j),  but  there  are  some  grounds  j^^^^^^^^T^T^ 
of  demurrer  which  are  applicable  solely  to  supplemental  bills,  supple  mental 
Thus  if  a  supplemental  bill  is  brought  upon  matter  arising  before  ^'^'"' 
the  filing  of  the  original  bill,  where  the  suit  is  in  that  stage  of  pro- 
ceeding that  the  bill  may  be  amended,  the  defendant  may  demur 
(jf)  (1),  eTen  though  the  bill  contains  an  allegation  that  the  facts 
were  not  known  to  the  plaintiff  till  the  original  cause  was  at 
issae  (z). 

A  defendant  to  a  supplemental  bill,  may  also  demur  if  the  same 
plaintiff  files  a  supplemental  bill  claiming  the  same  matter  as  in 
his  original  bill,  but  upon  a  title  totally  distinct,  as  in  the  case  of 
Tonkin  v.  Lethbridge  (a),  where  a  plaintiff  filed  a  bill  to  redeem  a 
mortgage  as  heir  at  law,  and,  upon  an  issue  directed,  was  found 
not  heir,  and  afterwards  bought  in  the  claim  of  a  third  person  to 
the  heirship,  and  filed  a  supplemental  bill  claiming  under  that  pur- 
chase, the  demurrer  was  allowed  (6). 

If  a  bill  is  brought  as  a  supplemental  bill  upon  matter  arising 
subsequent  to  the  time  of  filing  the  original  bill,  against  a  person 
who  claims  no  interest  out  of  the  matters  in  litigation  by  the  for- 
mer bill,  the  defendant  to  the  bill  thus  brought  as  a  supplemental 
bill  may  demur,  especially  if  the  bill  prays  that  he  may  answer 
the  matters  charged  in  the  former  bill  (r)  (2). 

It  may  be  observed  here,  that  a  defendant  cannot  demur  to  a 
sapplemental  bill  upon  the  ground  that,  by  the  present  practice  of 
the  Court,  the  plaintiff  may  obtain  that  relief  by  petition  for  which 
a  sapplemental  bill  was  formerly  necessary ;  as  where,  afler  a  de- 
cree in  a  creditor's  suit,  upon  the  plaintiff  being  guilty  of  laches, 
another  creditor  was  desirous  of  getting  the  conduct  of  the  cause, 
and  filed  a  supplemental  bill  for  that  purpose,  it  was  held  that  a 
demurrer  would  not  lie,  because  he  had  taken  that  course  instead 
of  applying  to  the  Court  by  petition  as  he  might,  according  to  the 
practice,  have  done  (d). 

(«)  Vigers  v.  Lord  Audley,  9  Sim.  &  C.  1—9 ;  et  ante,  p.  1595-6. 

409,  ante,  p.  503.  (a)  Cooper,  43. 

(X)  Lord.  Red.  201.  (b)  Vide  ante,  p.  1670-1;  et  vide 

(y)  Ibid.  202.  Pilkinfirton  v,  Wignall,  2  Mad.  240. 

Js)  Colclongh  V.  Evans,  4  Sim.  76 ;  (e)  Lord  Red.  202 ;  and  vide  Bald- 
vide    Crompton  v.  Womb  well,  win  v.  Mackown,  3  Atk.  817. 
ib.  @8  ;  and  the  Attorney-general  v.  (d)  Daviee  «.  Williams,  1  Sim  5; 
The  Fishmonger's  Company,  4  M.  vide  ante,  p.  134d-9. 


(1)  Stafford  v.  Howlett,  1  Paiffe,200;  Story  Eq.  PI.  §  614. 
(8)  Story  Eq.  PI.  §  614. 
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Defence  to.  '\;^ith  reference  to  this  part  of  the  subject,  it  may  be  mentioned 
that  a  motion  will  not  lie  to  take  a  supplemental  bill  off  the  file 
for  irregularity  on  the  ground  that  it  does  not  state  suppiemeotd 
matter.     The  proper  course,  in  such  case,  is  to  demur  (e)  (1). 

Fleas  to.  Besides  those  grounds  of  plea,  whioh  are  common  to  sappie- 

mental  and  original  bills,  if  a  supplemental  bill  is  brought  on  mMr 
ter  which  arose  before  the  original  bill  was  filed  and  might  imt 
been  introduced  into  the  original  bill,  and  this  fact  does  not  ap- 
pear upon  the  supplemental  bill,  it  may  be  pleaded  (3). 

Practice  with       Pleas  and  demurrers  to  supplemental  bills  are  subject  to  the 

an^demunen!  same  rules  both  with  respect  to  their  form  and  substance,  and  i0 
the  practice  arising  upon  them,  as  pleas  and  demurrers  to  origi- 
nal bills. 

Answers  to.  jf  ^  defendant  to  a  supplemental  bill  neither  demurs  nor  pleads 

to  it,  he  must  put  in  his  answer  as  in  the  case  of  an  original  biH 
The  reader  is  reminded  in  this  place,  that,  according  to  the  doc^ 
trine  of  Lord  Eldon,  in  Lloyd  v.  Johnes  (/),  where  after  an  orig- 
inal bill,  filed  either  by  or  against  a  tenant  in  tail  who  dies,  a  sup- 
plemental bill  is  filed  either  by  or  against  a  remainder*man  io  tail| 
although  the  plaintiff  in  the  one  case,  or  the  defendant  in  tbe 
other,  is  generally  bound  by  the  statement  or  defence  in  the  orig- 
inal cause ;  neither  plaintiff  nor  defendant  is  shut  oiU  from  stal- 
ing particular  circumstances  attaching  upon  his  case,  and  theee 
circumstances  may  be  brought  before  the  Court  either  by  the  bill 
or  by  the  answer  or  by  a  fresh  examination  of  witnesses  (A).  This 
rule,  however,  will  not  apply  to  issue  in  tail,  heir,  or  devisee,  but 
is  applicable  only  to  a  remainder-man  claiming  by  force  a  new 
limitation  (t). 

Form  of.  The  form  of  an  answer  to  a  supplemental  bill,  and  the  man- 

ner of  putting  it  in,  filing  it,  &c.,  are  the  same  as  in  the  case  of 
an  answer  to  an  original  bill,  and  are  subject  to  the  same  cmiUn- 
gencies  (k). 

(c)  Bowyer  v.  Bright,  13  Pri.  316.    Bro.  P.  C.  200 

(/)  9  Ves.  45.  (»)  Lloyd  v.  Johnes,  ubi  sapn. 

(h)  Vide  Wingfield  v.  Whaley,  1         (k)  Vide  ante,  p.  813. 

(1)  See  Story  Eq.  PI.  §  616. 

Whether  in  case  of  a  supplemental  bill  filed  without  leare  of  the  Court, 
the  objection  should  be  taken  advantage  of  by  demurrer  or  motion  to  dlsnuM, 
was  started,  but  not  decided,  in  Pedrick  v.  White,  1  Metoalf,  76,  79. 

If  a  supplemental  bill  is  filed  without  any  sufficient  grounds,  the  defend- 
ant may  demur.     Lawrence  v.  Bolton,  3  Paige,  294. 

(2)  Stafford  v.  Howlett,  1  Paige,  200. 

So,  if  a  supplemental  bill  is  filed  without  any  sufficient  grounds,  tbe  de> 
fendant  may  make  the  objection  by  plea.  Lawrence  v.  Bolton,  3  Paige,  294. 
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Where  a  defendant  to  a  supplemental  bill  is  called  upon  to  answer    Answer  of. 
the  original  bill  at  the  same  time  that  he  answers  the  supplemen-  iJvhere^defen^ 
tml  matter,  the  usual  course  is  to  include  the  answer  to  the  original  dant  is  re- 
bill  and  sopplemental  bill  in  the  same  answer  (/) ;  it  appears,  how-  g^^^  •***"'i 
eter,  that  it  is  not  absolutely  irregular  to  separate  them ;  and,  in  bill  also. 
Sale  o.  Graham  (m),  where  female  plaintiff  had  amended  their 
original  bill  after  answer,  and  married  before  the  amendments 
were  answered  \  whereupon  a  bill  of  revivor  and  supplement  was 
filed  by  them  and  their  husbands  praying  that  the  defendants 
might  answer  the  amended  bill,  and  the  defendants,  before  they 
answered  the  amendments,  put  in  an  answer  to  the  bill  of  revivor 
and  supplement  only,  the  Vice-Chancellor  refused  an  application 
to  take  the  answer  off  the  file  for  irregularity,  on   the  ground 
that  it  was  still  competent  to  the  defendants  to  answer  the  amend- 
ed bUI. 

A  replication  may  be  filed  by  the  plaintiff  to  a  supplemental  bill,  Replication, 
as  in  the  ca^  of  an  original  bill  (it)  ;  it  is  to  be  observed,  however, 
that  a  separate  replication  in  a  supplemental  suit,  is  only  necessary 
where  there  has  been  already  a  replication  in  the  original  suit. 
Where  there  has  been  no  replication  in  the  original  suit,  a  gen- 
eral replication  will  apply  to  the  whole  record,  and  not  merely  to 
the  original  bill  (o). 

If  the  new  matter  in  the  supplemental  bill  is  not  admitted  by  in  what  cases 
the  defendant's  answer,  it  must  be  proved,  otherwise  the  supple-  ^^"^  witnessei 
mental  bill  will  be  dismissed  with  costs  (p)  (1).     For  this  purpose,  jned. 
witnesses  may  be  examined  as  to  the  new  matter  contained  in  the 
sapplementa)  suit,  and  it  is  said  that  if  interrogatories  have  been 
already  exhibited  in  the  original  cause,  the  Court  will,  upon  mo- 
tion, giTe  leave  to  add  to  the  interrogatories  in  the  original  cause, 
so  as  the  new  interrogatories  contain  nothing  but  what  relates  to  the 
supplement  {q). 

This  restriction,  however,  can  only  apply  to  cases  in  which  in- 
terrogatories have  already  been  exhibited,  or  the  witnesses  have  on- 
ly been  partly  examined  in  the  original  cause :  where  no  witnes- 
ses have  been  examined,  or  no  interrogatories  have  been  exhibited 
in  the  original  cause,  interrogatories  may,  (provided  publication 
has  not  passed,)  be  exhibited,  and  witnesses  examined  to  prove  the 

(0  Vide  Vigen  v.  Lord  Andley,  9  (o)  Catton  v.  Earl  of  Carlisle,  5 

mm.  406.  Mad.  427. 

(«)  5  Sim.  8.  (p)  1  Harr.  (ed.  Newl.)  69. 

(m)  1  Hair.  (ed.  Newl.)  69.  (q)  Ibid. 

(1)  See  Pedrick  «.  White,  1  Metealf,  76,  cited  ante,  1677,  note. 
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Evidence  upon  matters  in  issue  in  the  original  cause,  as  well  as  those  in  bsue  in 
^*'^'"^^*^*^  the   supplemental   suit  (5).      Where,   however,    publication  has 
passed,  it  will  be  irregular  to  examine  witnesses  as  to  matters  id 
issue  in  the  original  suit,  and  if  any  are  examined  as  to  such  mat- 
ters, the  depositions  cannot  be  read  at  the  hearing  (t). 
Depositions  It  is  to  be  recollected,  that  a  supplemental  suit  is  merely  a  con- 

iDafsiiit  maf  tinuation  of  the  original  suit,  and  that  whatever  evidence  was  prop- 
be  read  upon,  erly  taken  in  the  original  suit,  may  be  made  use  of  in  both  suits, 
even  though  not  entitled  in  the  supplemental  suit :  thus  depositions 
taken  in  the  original  suit,  may  be  read  at  the  hearing  of  both  cau- 
ses, and  this  was  permitted  in  a  case  where  the  original  bill  was 
filed  by  the  plaintiff,  a  married  woman,  in  a  wrong  name,  (t.  e.  as 
the  widow  of  the  testator,  when  her  husband  by  a  previous  mar- 
riage was  living,)  and  the  object  of  the  supplemental  bill  was  to 
correct  this  error,  and  to  bring  her  husband  before  the  Court  (k). 
Title  of  the  Where  a  woman  being  defendant  marries,  it  seems  that  the  bos- 

"'*'*•  band  should  be  brought  before  the  Court  by  supplemental  bill,  and 

then  the  cause  may  proceed  without  alteration  of  the  title  (z). 

It  is  also  laid  down  that,  in  cases  of  alienation,  pendente  &Ve,tlie 
alienor  is  bound  by  the  proceedings  in  the  suit  afler  alienation  and 
before  the  alienee  became  a  party  to  it ;  and  depositions  of  witnes- 
ses, taken  after  the  alienation  and  before  the  alienee  became  a  par- 
ty, may  be  used  by  the  other  parties  against  the  alienor,  as  they 
might  have  been  used  against  the  party  under  whom  he  claims  (y)- 
Form  of  Inter-      If  interrogatories  are  exhibited  after  supplemental  bill  filed,  they 
rogatories.         should  be  entitled  in  both  suits,  unless  the  supplemental  bill  is 
merely  filed  against  a  new  party  for  the  purpose  of  bringing  him 
before  the  Court,  in  which  case,  if  the  original  defendants  are  not 
parties  to  the  supplemental  bill,  they  may,  even  af\er  the  supple- 
mental bill  has  been  filed,  entitle  their  interrogatories  in  the  orig- 
inal cause  only  (2).     The  case  will,  however,  be  different,  if  they 
join  in  a  commission  to  examine  witnesses,  or  consent  to  an  order 
for  such  commission  which  is  entitled  in  the  two  suits ;  in  such 
case,  the  title  of  the  interrogatories,  and  depositions  must  follow 
the  title  of  commission,  otherwise  the  depositions  will  be  suppress- 
ed for  irregularity  (2). 
Whore    there      If  there  has  been  no  decree  in  the  original  suit  before  the  sup- 
plemental bill  is  filed,  the  original  and  supplemental  suit  may  come 


has  been  no 
decree  in  the 
original  suit. 


(5)  Vide  Lloyd  v.  Johnes,  9  Ves.  (y)  Lord   Red.  56;  vide  Garth  v. 

37 ;  and  ante,  p.  1667-8.  Ward,  2  Atk.  174. 

Bagnallr.  Bagnall,  12Vin.  Ab.  (r)  Vide   Pritchard  v.  Foulkes,  2 

M.  9.  Beav.  133- 

(m)  Giles  V.  Giles,  1  Keen,  685.  (2)  Ibid, 
(z)  Sapte  V.  Ward,  1  Coll.  14. 


(t)  B. 
114,  PI. 
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on  for  hearing  together,  (anless  the  supplemental  bill  is  merely  for      Hearing. 
disoorerjy)  and  one  decree  will  be  made  in  both  (a).     But  if  a  ^"^^^^""^^^ 
decree  has  been  obtained  before  the  event  by  which  the  supple- 
mental bill  was  rendered  necessary,  though  it  be  only  a  decree 
nut  (k),  there  most  be  a  decree  on  the  supplemental  bill,  for  the  Where  there 

whieh  pnrpoae  the  supplemental  cause  must  be  set  down  for  hear-  ^^  been  ad 
•     •         «.!«         *   '     t  ^^1       cree  in  origin 

ing  alone  ;  or  it  may  be  heard  with  the  original  cause  for  further  suit. 

ftections  (e),  in  order  to  which,  if  necessary,  the  Court  will, 

npon  application,  order  the  supplemental  cause  to  be  advanc- 

ed(rf)(l). 


Section  U. 

BUb  m  the  Nature  of  Supplemmtal  Bills, 

A  BUPPLEMBifTAL  bill,  as  wc  havc  already  seen,  is  a  mere  con-  Original  billi 

j«  •         .   .     1      .     .  1      •  in  the  nature 

tmnation  of  the  original  suit,  by  or  against  a  party  having  or  ac-  of  eapplemer 

qoiring  the  interest  <^  a  former  party,  and  in  fact  forms,  together  tal  bills. 
with  the  original  bill  and  proceedings  under  it,  but  one  record. 
Cases,  however,  frequently  occur  in  practice,  in  which  the  inter- 
est of  an  original  party  to  the  suit  is  completely  determined,  and 
another  party  becomes  interested  in  the  subjectpmatter,  by  a  title 
■Dt  derived  from  the  original  party,  but  in  such  a  manner  as  to 
render  it  but  just  and  reasonable  that  the  benefit  of  the  former 
proceeding!  shoold  be  had  by  or  against  such  other  party,  without 
incurring  the  eipense  and  risk  of  commencing  an  entirely  new 
proceeding.  The  course  of  the  Court,  therefore,  provides  that, 
in  snch  cases,  the  benefit  of  the  former  proceedings  may  be  ob- 
tainedy  by  means  of  a  bill  called  ''  An  original  Bill  in  the  Nature 
of  a  supplemental  Bill"  (2). 

The  cases  in  which  a  bill  of  this  description  is  required,  may  In  what  cas< 
be  collected  from  what  has  been  already  stated  (e)  ;  and  it  is  suf-  ^^yh^- 
ficienty  therefore,  at  present,  to  recall  to  the  reader's  recollection 

(  • )  Lord  Red.   64-75 ;    John  v.  ney-general  v.  Hunt,  ib.  133. 

Brown.  Seton  on  Decrees,  385.  (d)  Ibid,  and  vide  Hand,  108. 

(I)  Lord  Red.  64.  (e)  Ante,  p.  1666. 
(c)  Seton,  386;    and  vide  Attor- 

n)  If  the  rapplemental  bill  has  been  improperly  or  annecessarily  filed,  it 
wulbe  dismissed  at  the  hearing,  although  the  plaintiff  obtains  a  decree  on 
the  original  bill.    Eager  e.  fnee.  2  Paige,  339. 

(8)  Story  £q.  PI.  {345,346 
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Form  of  Sup- 
plemental Bill. 


What  state- 
ment  safficient 
to  pnt  the 
whole  case  in 
issue  against 
a  new  defen- 
dant. 


Recital  of  for- 
mer bill 
against  a  new 
defendant. 


bill  was  filed,  or  has  become  so  under  a  new  title  but  derired 
a  former  party,  as  in  the  case  of  a  necessary  party  omitted, 
subsequently  brought  before  the  Court  by  supplemental  bill,  or  ofl 
a  new  party  coming  into  esse  after  the  original  bill  is  filed  :  there 
the  supplemental  bill  is,  in  fact,  an  original  bill  as  against  the  new 
defendant,  and  must  state  enough  of  the  case  to  pat  the  title  of 
the  plaintiff,  to  relief  against  such  new  defendant  in  issue ;  for  as 
a  defendant,  who  was  not  a  party  to  the  original  bill,  coming  in 
upon  a  new  title,  cannot  be  called  upon  to  answer  the  original 
bill  (z),  there  is  no  other  method  by  which  the  plaintiff's  title  to 
maintain  the  suit,  as  against  him,  can  be  put  in  issue,  than  by  a 
statement  of  it  in  the  supplemental  bill.  It  is,  however,  to  be 
observed,  that,  for  this  purpose,  the  mere  statement  of  the  former 
proceedings  has  been  held  sufficient  to  put  the  facts  of  the  case 
in  issue  with  regard  to  this  sort  of  defendant  (y),  t.  e.,  "  yoQ 
may,  in  the  supplemental  bill,  state  that  you  have  made  sach  a 
representation  in  the  former  bill,  instead  of  representing  the  ftcts 
in  the  second  bill "  (z).  In  the  case  of  the  Attorney-general  9. 
Foster  (a),  the  supplemental  information  was  against  new  defen- 
dants, and  under  such  circumstances,  that  Sir  J.  Wigram,  V.  C, 
did  not  consider  they  were  bound  by  the  former  proceedings  in 
the  cause.  The  supplemental  information  did  not  state  the  ftcts 
in  the  original  information ;  whereupon  it  was  contended  that,  as 
it  tendered  no  other  issue  than  whether  the  defendants  were  boond 
by  the  proceedings  in  the  original  bill,  if  the  defendants  were  not 
bound  by  such  proceedings,  the  Court  must  dismiss  the  suf^le- 
mental  information,  but  could  make  no  decree  upon  the  merits  of 
the  original  information.  Sir  J.  Wigram,  apparently  with  some 
difficulty,  overruled  the  objection,  holding  that  this  brief  statement 
sufficiently  put  the  whole  case  in  issue  against  the  new  defendants. 
Moreover,  in  Vigers  v.  Lord  Audley  (6)  the  V.  C.  of  England 
held,  before  the  49th  Order,  that  even  where  a  supplemental  bill 
is  filed  against  a  new  defendant,  it  is  not  necessary  to  state  in  it 
all  the  circumstances  of  the  case  at  length  ;  all  that  is  requisite 
is,  that  the  plaintiff  should  state  so  much  of  the  case  as  shows  that 
he  has  an  equity  against  such  defendant.  In  that  case,  the  plain- 
tiffs, who  were  members  of  a  joint-stock  company,  had  filed  a  bill 
against  the  directors,  and  obtained  an  injunction  against  them. 


(x)  Baldwin  v.  Mackown,  3  Atk. 
817.  It  is,  however,  usual  to  call 
upon  a  new  par^  who  ought  to  have 
been  a  party  to  the  ori^nu  bill  to  an- 
swer that  original  bill.  It  does  not, 
however,  seem  clear,  that  he  is  either 
bound  or  entitled  to  take  an  office 


copy  of  it,  see  post,  1679-80. 
(y)  Lloyd  t>.  Johnes,  9  Ves.  37. 
(2)  Ibicl. 

(a)  2  Hare,  81,  and  see  post. 

(b)  9  Sim.  72. 
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reasoning,  that  the  observation  of  Lord-RedesdaJe,  though  general,  9'*'g^°^„  ^i^l' 

.         ii*i>        •!  ii'iin  the  Natan 

M  not  oniTersal,  and  that  m  laying  it  down  as  a  rule  that,  in  the  ^f  Supplemen 

case  of  an  original  bill  in  the  nature  of  a  supplemental  bill,  the      tal  Bills. 
depoBJtions,  pleadings,  &c.,  cannot  be  used  in  the  same  manner  ^*"^'^>^'*^^ 
as  upon  an  original  bill  in  the  nature  of  a  bill  of  revivor,  his  Lordship 
does  not  intend  to  assert  that,  in  an  original  bill  in  the  nature  of 
a  npplemental  bill,  the  pleadings  and  depositions  in  the  first  cause 
cannot  be  used,  but  merely  that  they  cannot  be  used  in  the  same  Distinction 
maiaer(o).     This  is  LordEldon's  view  of  the  matter,  and  his  j^j^l^/^^^ 
Lordship  goes  on  to  add,  that ''  the  difficulty  arises  from  the  nega-  inal  bill  in  na 
^ve  proposition,  without  explaining  the  precise  idea  that  belongs  J^ Jliy^, ''*^"  ° 
*o  it "  (p) ;  with  deference,  however,  the  author  begs  to  suggest, 
tiiat  the  precise  idea  entertained  by  Lord  Redesdale,  may  be  very 
distinctly  ascertained  by  reference  to  the  definition  of  ''an  origi- 
nal bill  in  the  nature  of  a  supplemental  bill,"  as  already  pointed 
out  ;  from  which  it  may  be  collected,  that  it  is,  in  fact,  not  a  sup- 
p'enQental  bill,  (in  which  case,  from  its  being  a  mere  continuation 
of  tlie  former  suit,  the  pleadings  and  depositions  in  such  former 
«ait,  would  have  been  as  much  evidence  as  they  would  have  been 
^  the  original  suit,)  but  another  original  bill,  in  which  the  plead- 
''^^  and  evidence  in  the  original  suit  can  only  be  made  use  of,  in 
^e  same  manner  and  under  the  same  limitations  and  restrictions 
^^  the  proceedings  in  one  suit  are,  in  ordinary  cases,  capable  of 
h^ing  admitted  as  evidence  in  another.     The  confusion  upon  this 
P^^mt  has,  in  fact,  as  it  appears  to  the  author,  arisen  from  consid- 
^^cig  a  bill  of  this  nature  more  in  the  light  of  a  supplemental 
»>*ll  than  of  an  original  bill,  in  which  latter  light.  Lord  Redesdale 
^'^mdcntly  views  it ;  for  if  we  assume  that  it  is,  in  its  nature,  an 
^^^ginal  bill,  it  is  obvious  that,  when  he  lays  it  down,  that  in  an 
^^^Iginal  bill  in  the  nature  of  a  supplemental  bill,  the  pleadings 
^*^d  depositions  in  the  former  cause  cannot  be  used  in  the  same 
^^^Bnner  as  if  filed  or  taken  in  the  same  cause,  his  meaning  is,  that 
^^  jou  wish  to  use  the  pleadings  and  depositions  in  the  first  cause, 
^^  eridence  in  the  second,  you  must  obtain  an  order  to  do  so ;  as  in 
^^  ordinary  case  of  reading  the  pleadings  and  depositions  belong- 
^^  to  one  suit,  in  another  (g),  and  that,  when  they  are  tendered 
^  eridence,  their  admissibility  will  depend  upon  the  same  rules  ^ 

^th  regard  to  privity,  &c.,  as  have  been  already  pointed  out  with 
'Cgard  to  the  admissibility  of  the  pleadings  and  evidence  in  one 
cause,  in  another  where  the  suits  are  distinct  (r). 

(9)  Lloyd  V.  Jones,  9  Ves.  55.  Backhouse  v.  Middleton,  cited  ib.  p. 

(p)  Ibid.  1015. 

(f)  Vide  ante,  p.  1009;  vide  etiam,        (r)  Ibid.  p.  1010. 
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So  aboy  with  regird  to  the  decree.  Lord  Redesdale  says  that  if 
any  has  been  obtained,  it  b  no  otherwise  of  advantage  than  as  it 
may  be  an  indacement  to  the  Court  to  make  a  similar  decree  (s) ; 
this  b  precisely  the  efSeet  which  a  decree  in  one  original  cause 
would  hare,  in  pari  muderia^  in  another  cause ;  whereas  the  eftct 
of  a  decree  in  a  suit  purely  supplemental,  would  be  to  bind  tboie 
parties  who  are  affected  by  it,  by  means  of  theb  privity  of  intereit. 

An  original  bill  in  the  nature  of  a  supplemental  bill,  must  ataie 
the  original  bill,  the  proceedings  upon  it,  the  erent  which  has  de- 
termined the  interest  of  the  party  by  or  against  whom  the  fbraer 
bill  was  exhibited,  and  the  manner  in  which  the  property  has  Tested 
in  the  person  become  entitled.  It  most  then  show  the  ground  up- 
on which  the  Court  ought  to  grant  the  benefit  of  the  former  suit, 
to  or  against  the  person  so  become  entitled,  and  pray  the  decree  of 
the  Court  adapted  to  the  case  of  the  plaintiff  in  the  new  bill  (1)* 
The  form  of  a  bill  of  thb  description  underwent  considerable  dis- 
cussion before  the  V.  C.  of  England,  in  Woods  v.  Woods  (0,  in 
which  hb  Hooor  decided,  that  where  such  a  bill  is  exhibited 
against  new  defendants,  in  consequence  of  the  death  of  a  former 
defendant,  it  will  not  be  impertinent  on  the  mere  ground  that  it  re- 
states the  allegations  of  the  original  bill.  His  Honor  was  also  of 
opinion,  that  it  was  competent  to  the  plaintiff,  in  such  a  bill,  to 
state  allegations  in  the  answer  of  the  defendant  who  has  died,  and 
to  charge  new  matter  for  the  purpose  of  meeting  the  defence  in 
that  answer,  though  such  new  matter  might  relate  to  circumstances 
anterior  to  the  filing  of  the  original  bill,  and  might  have  been  in- 
troduced by  amendment  of  the  original  bill,  as  against  that  de- 
fendant if  he  had  lived. 

It  must  be  recollected  that  a  supplemental  bill  in  the  nature  of 
a  bill  of  review  cannot  be  filed  without  the  leave  of  the  Court  hav- 
ing been  first  granted  (ti).  In  order  to  obtain  permission  for  this 
purpose,  a  petition  must  be  presented,  supported  by  an  affidavit  to 
show  that  the  *'  new  matter  could  not  be  produced  or  used  by  the 
party  claiming  the  benefit  of  it  at  the  time  when  the  decree  was 
made.  If  the  Court  is  satisfied  that  the  new  matter  is  relevant, 
and  materia],  and  such  as  might  probably  have  occasioned  a  differ- 


(*)  Lord  Red.  73. 

(0  10  Sim.  99.  This  cose  was  de- 
cided  before  the  49th  Order  of  Aug. 
1841,  issued,  but  it  does  not  seem 
that  that  Order  has  affected  the  de- 
cision, see  ante,  p.  1675 ;  see  also  At- 


torney-general V.  Foster  2  Hare,  81, 
ante,  p.  1667. 

(tt)  Hodson  V.  Ball,  1  Ph.  177,  an- 
te,  p.  1662;  Davis  v.  Bluck,  6  Beav. 


(1)  Story  £q.  PI.  §  358. 
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eni  determination,  it  will  permit  a  bill  of  review  to  be  filed  ''  (x)  (1).  Proceeding] 
If  a  sopplemental  bill  in  the  nature  of  a  bill  of  review  is  filed  with-  y^^^lf^ 
oat  the  leave  of  the  Court,  we  have  seen  that  it  may  be  taken  off 
the  file  for  irregularity  (y).  The  bill  prays  '*  That  the  cause  may 
be  heard  with  respect  to  the  new  matter  made  the  subject  of  the 
supplemental  bill  at  the  same  time  that  it  is  reheard  upon  the  orig- 
inal bill,  and  that  the  plaintiff  may  have  such  relief  as  the  nature 
of  the  case  made  by  the  supplemental  bill  requires  '*  {z). 

The  proceedings  upon  a  bill  of  this  description  are  the  same  as 
those  upon  original  bills  in  general. 


There  is  another  description  of  bill  known  in  practice,  which.  Bill  to  carry 

although  classed  by  Lord  Redesdale  amonc^st  bills  in  the  nature  of  *  ^^^^'^^  ^^^ 

.  ,  ,  ®  ezecKtion. 

original  bills,  is  still  so  far  supplemental  in  its  nature  as  to  render 

a  short  notice  of  it,  in  this  place,  not  improper.     The  bill  alluded 

to  b  what  is  termed  by  Lord  Redesdale,  **  a  bill  to  carry  a  decru 

into  execution**  (2). 

A  bill  of  this  description  is  proper  where,  afler  a  decree  has  In  what  casea 
been  pronounced,  it  has  happened  that,  owing  to  some  neglect  of  P'®^'' 
the  parties  to  proceed  upon  the  decree,  their  rights  have  become 
so  embarrassed  by  subsequent  events,  that  no  ordinary  process  of  Where  fighiM 
the  Court  upon  the  first  decree  will  serve,  and  it  is  therefore  nee-  ^*^®  become 
essary  to  have  another  decree  of  the  Court  to  ascertain  and  enforce  that  original 
them.     Thus  where  a  decree  was  pronounced  against  a  defendant,  decree  cannoi 
to  have  a  settlement  delivered  up,  and  a  perpetual  injunction,  and  ^J^l^^^^^  * 
afterwards  the  plaintiff  died,  having  made  a  will,  and  thereby  be- 
queathed all  her  estate  to  trustees,  to  be  sold  for  the  payment  of 
ber  debts  and  legacies,  the  creditors  and  legatees  were  obliged  to 
file  a  bill  against  the  devisee  of  the  former  defendant,  who  was 
dead,  to  have  the  benefit  of  the  decree  obtained  by  the  plaintiff, 
in  order  that  the  estate  might  be  sold,  and  their  debts  and  legacies 
paid  (a). 

Sometimes  sach  a  bill  is  exhibited  by  a  person  who  was  not  a  Where  persoi 

(z)  Lord  Red.  94.    The  passage  (y)  Ante,  p.  1662. 

qipoted  has  reference  to  a  bill  of  re-  ?z)  Lord  Red.  91. 

view,  bat  the  same  proof  is  requisite  (a)  Johnson  v.  Northev,  Prec.  in 

to  obtain  leave  for   a  supplemental  Ch.  134;  2  Vem.  407,  S.  C. ;  vide 

bin  in  the  nature  of  a  bill  of  review,  etiam,  2  Chan.  Rep.  238. 
Lord  Red.  91. 

(1)  See  post,  oh.  30.     So  if  a  bill  of  revivor  and  supplement  in  the 
nature  of  a  bill  of  renew.    Pendleton  v.  Fay,  2  Paiffe,  204. 

(2)  Story  Eq.  PI.  §  429  to  432. 
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lis  to  carry  party,  nor  claims  ander  any  party,  to  the  original  decree,  bat 
Execution.  <^1^"^  ^^  ^  similar  interest  or  is  unable  to  obtain  the  determinatioD 
.^^s^^^^y  of  his  own  right  till  the  decree  has  been  carried  into  execation  {by 
\^^  ^^  A  bill  of  the  former  description  was  attempted  in  Rylands  v. 
>r  claiming  Latouche  (c),  which  has  been  before  referred  to,  and  another  has 
l^'th^^'htf*  ^^^  since  more  successfully  prosecuted,  in  Oldham  v,  Eboral  {dj, 
t  of  it.  before  Lord  Brougham.     In  that  case  a  suit  had  been  instituted 

by  certain  legatees  of  a  testatrix,  (who  had  been  formerly  married 
to  a  Mr.  Oldham,)  against  her  executor,  for  an  account,  amongst 
other  things,  of  the  rents  and  profits  of -certain  houses  and  lands 
at  Calcutta,  which  were  supposed  to  have  been  part  of  her  ptf- 
sonal  estate ;   but,  upon  doubts  having  been  suggested  as  to  the 
tenure  of  the  houses  and  land,  and  whether,  in  fact,  they  were 
not  the  real  estate  of  Mr.  Oldham,  the  first  husband  of  the  tes- 
tatrix, a  supplemental  bill  was  filed  for  the  purpose  of  raising 
that  question  against  the  Attorney-General  and  the  East  India 
Company,  on  an  allegation  that  the  plaintifis  had  been  unable  to 
ascertain  who  was  Mr.  Oldham's  heir  at  law.     Upon  the  hearing 
it  was,  amongst  other  things,  referred  to  the  Master  to  ascertain 
the  tenure  of  the  property,  and  if  he  should  be  of  opini<Hi  that  it 
was  freehold,  to  inquire  and  state  to  the  Court,  who  was  the  heir 
at  law  of  Samuel  Oldham.      Under  this  reference,  the  Master 
reported  that  the  houses  and  land  were  freehold,  and  he  also  re- 
ported that  he  was  unable  to  ascertain  who  was  the  heir  at  law, 
&c.,  but  upon  a  subsequent  reference,  a  person  of  the  name  of 
Eboral  established  his  claim  as  heir  at  law  ex  parte  matema,  and 
was  reported  to  be  so  by  the  Master,  who  also  reported  that  there 
were  no  heirs  ex  parte  paterna.     Whereupon  a  supplemental  bill 
was  filed,  by  the  original  plaintifis,  against  Eboral,  as  the  heir  at 
law  of  Oldham,  upon  which  there  was  a  decree  giving  them  the 
benefit  of  all  the  former  proceedings,  against  Eboral,  as  if  Eboral 
had  been  originally  a  party  to  the  suit,  and  dismissing  the  bill 
against  the  Attorney-General  and  the  East  India  Company.     The 
result  of  the  case  was,  that  the  property  in  India  was  declared  to 
be  freehold,  and  the  possession  thereof  decreed  to  Eboral.      Sub- 
sequently, however,  it  was  discovered  that  other  persons  were  the 
heirs  at  law,  ex  parte  paterna,  of  Oldham,  and  these  persons  having 
established  their  claim,  filed  the  present  bill  against  Eboral  and 
the  other  parties  on  the  record  to  the  former  suit,  praying  to  hare 
the  benefit  of  the  proceeding  in  the  former  suit,  and  that  the  same 
might  be  reversed  so  far  as  the  title  of  Eboral  was  thereby  set  up 

(6)  Lord  Red.  95.  {d)  1  Cooper's  Sel.  Cases,  T^np. 

(c)  2  Bligh,  566.  Brougham,  27. 
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in  opposition  to  them  in  their  character  of  heirs  at  law,  and  upon  Bills  to  carr 
this  cause  coming  on  to  be  heard  before  Lord  Brougham,  he     Exs^tion 
erentually  made  the  decree  sought  for  by  the  bill.  v^^^n/^*^^ 

There  is  no  doubt  that  the  decree,  in  the  above  case,  was  per- 
fectly correct ;  but  it  is  to  be  remarked,  as  somewhat  singular, 
that  the  bill  upon  which  it  was  founded  appears,  from  the  printed 
reports,  to  have  been  treated,  as  well  in  the  argument  as  in 
the  judgment,  as  an  original  bill  in  the  nature  of  a  supplemental 
bill,  and  not,  as  it  in  fact  was,  a  bill  to  carry  the  former  decree 
into  execution  by  a  person  who  was  not  a  party ^  nor  claimed 
under  any  party  to  the  original  decree,  but  claimed  in  a  similar 
imteresi. 

A  bill  of  this  description  may  also  be  brought  by  or  against  By  a  person 
a  person  claiming  as  assignee  of  a  party  to  the  decree.      This  ^M^eeof  & 
appears  to  have  been  the  nature  of  the  bills  in  Organ  v,  Gardi-  party. 
ner  («)  and  in  Lord  Carteret  r.  Paschal  (/);  and  the  case  of 
Binks  V.  Binks  {g),  which  has  been  already  referred  to  (A),  may 
perhaps  be  considered  as  coming  more  within  the  description  of 
this  class  of  bills  than  that  of  a  supplemental  bill. 

Such  a  bill  may,  also,  be  brought  to  carry  into  execution  the  To  carry  into 
judgment  of  an  inferior  Court  of  Equity,  if  the  jurisdiction  of  "®°°**®!? 
that  Court  is  not  equal  to  the  purpose,  as  in  the  case  of  a  decree  inferior  Court 
by  the  Court  of  Great  Session  in  Wales,  (before  the  abolition  of 
those  Courts,)  which  the  defendant  had   avoided  by  flying  into 
England  (t). 

It  is  to  be  observed  that,  in  the  case  last  referred  to,  the  Court  Whether  the 
thought  itself  entitled  to  examine  into  the  justice  of  the  decision,  {yf  ^n^**^^*^^ 
though  it  bad  been  aflkmed  in  the  House  of  Lords  ;  and  it  is  laid  may  be  im- 
down,  that,  although  where  a  decree  is  capable  of  being  executed  peached  on 
by  the  ordinary  process  and  forms  of  the  Court,  whatever  the  in- 
iquity of  the  decree  may  be,  yet,  till  it  is  reversed,  the  Court  is 
bound  to  assist  it  with  the  utmost  process  the  course  of  the  Court  Semhle^  it  maj 
will  bear  ;  but,  where  the  common  process  of  the  Court  will  not 
serve,  and  things  come  to  be  in  such  a  state  and  condition  after 
a  decree  made,  that  it  requires  an  original  bill,  and  a  second  de- 
cree upon  that,  before  the  first  decree  can  be  executed,  if  the  first 
decree  is  unjust,  then  this  Court  desires  to  be  excused  in  making 
it  its  own  act,  and  to  build  upon  such  foundations,  and  charging 


f)  3  P.  Wins.  197 ;  and  vide  Pm.        (1)  Ante,  p.  1664 
a  9.  Thorrton,  2  Bio.  P.  C.  ed.        (»)  Lord  "   '  '^^ 
TomLlOS.C.  lAtk.408 


chill  «.  Thorrton,  2  Bio.  P.  G.  ed.        (t)  Lord  Red.  96;  Morgan  v. , 

-     ' lAtk.  ""^ 


1092  Of  Si^plement  and  Revioar, 

Billa  to  carry  its  own  conscience  with  promoting  an  apparent  injustice  ;  and 
Ezecution.     ^^^^  obliges  the  Court  to  examine  the  grounds  of  the  first  decree, 
v^i^^N/-^*-^  before  it  makes  the  same  decree  again  (A:). 

and  that        The  principle  above  laid  down  was  acted  upon  in  Johnson  t. 

the  oripnal  Northey  (/),  where  a  bill  was  filed  by  the  creditors  of  a  deceased 
party  to  have  the  benefit  of  a  decree,  by  which  the  defendant,  who 
claimed  under  a  settlement  of  certain  real  estates,  made  by  the 
plaintifi*'s  ancestor,  was  ordered  to  deliver  up  the  settlement  ai 
having  been  revoked ;  and  Lord  Keeper  Wright  held  that  the 
creditors  having  brought  their  bill  to  execute  the  decree,  had  open- 
ed it,  and  directed  an  issue  to  try  whether  the  deed  was  revoked 
or  not.  So  also,  in  the  case  of  Worden  v,  Gerard  (w),  the  inter- 
est of  an  infant  party  being  affected  by  the  decree,  the  Court  re- 
fused to  carry  it  into  execution  upon  a  bill  for  that  purpose,  and 
made  a  decree  according  to  the  rights  of  the  parties.  And  in 
West  ».  Skip  (n),  Lord  Hardwicke,  although  he  considered  the 
general  rule  to  be,  that,  on  a  biU  of  this  nature  the  Court  can  oolj 
carry  the  former  decree  into  execution,  yet,  as  there  were  several 
instances  in  which  the  Court  had  considered  the  directions,  and 
whether  there  was  any  mistake,  as  had  been  done  by  Lord  Cow- 
per  to  attain  the  justice  of  the  case,  he  held  it  might  be  done  in 
the  case  before,  and  decreed  accordingly. 
Whether  upon  The  question  whether,  upon  a  bill  to  carry  a  decree  into  execa- 
original  decree  ^^^^>  ^^^  propriety  of  the  original  decree  might  be  examined,  or 
may  be  rever-  impeached,  or  the  decree  varied,  was  much  discussed  before  the 
^  '  House  of  Lords,  in  Hamilton  v.  Houghton  (o),  in  which  a  decree, 

which  was  erroneous,  was  reversed,  upon  a  bill  of  this  description, 
notwithstanding  there  had  been  a  very  long  acquiescence. 
Original  bill         It  is  to  be  observed,  however,  that  although  the  original  decree 
ob^cted  to^bv   ""^^  ^^  controverted  upon  a  bill   to  carry  it  into  execution,  it  is 
the  defendant  only  the  defendant,  in  the  new  suit,  who  can  call  it  into  question, 
Bui^^"^'^        the  plaintiff  never  can  (p);  he  must,  if  dissatisfied  with  the  de- 
cree, impeach  it  either  by  bill  of  review  or  by  some  proceeding  of 
that  nature  {q). 

In  the  case  of  O'Connell  r.  M'Namara  (r)  Lord  Chancellor 
Sugden  said,  "I  do  not  understand  the  rule  to  be,  that  this  Court 

(k)  Vide   Lawrence  v.  Bemey,  2  (o)  2  Bligh,  P.  C.  169. 

Cha.  Rep.  127.  (p)  Robinson  r.  Robinson,  2  Vea. 

(0  Prec.  in  Ch.  134 ;  2  Vern.  407,  22o,  232. 

S.  C. ;  vide  etiam,  Attorney -general  (q)  Vide  Shepherd  v.  Titlev.  2  Atk 

V.  Day,  1  Ves.  218.  348                                           ^ 

(m)  Cited  Lord  Red.  96,  n.  •  (r)  3  Dr.  &  Warren,  411. 

(»)  1  Ves.  239. 
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18  bomid  to  carry  into  execution  an  erroneous  decree ;  on  the  con-  Bills  to  can 
trary,  I  apprehend,  that  when  a  party  comes  into  this  Court  ask-    Execution. 
ing  for  the  benefit  of  a  former  decree,  he  must  be  prepared  to'  v^^'^s/^^ 
ahoWy   if  the    case  requires   it,   that  such    decree  was  right.'' 
Accordingly  he  refused  to  give  the  plaintiff  the  benefit  of  the  for- 
mer proceedings  unless  he  consented  to  take  the  proper  decree. 

A  bin,  of  the  description  above  alluded  to,  is,  generally,  "  part-  Form  of. 
ly  an  original  bill  and  partly  a  bill  in  the  nature  of  an  original  bill 
though  not  strictly  original ;  and  sometimes  it  is,  likewise,  a  bill 
of  reriTOf ,  or  a  supplemental  bill,  or  both  (5) ;  and  the  fi'ame  of 
the  bin  and  the  course  of  proceedings  upon  it  vary  accordingly.''  Practice  upoi 


It  is  right  here  to  notice  another  class  of  bills  mentioned  by  Bilb  to  lui- 
Lord  Redesdale,  which  are  in  their  nature  supplemental,  though  P*^"^  ^'  ^^P*^ 
classed  by  his  Lordship  amongst  bills  in  the  nature  of  original  of  decrees. 
bills.     The  bills  alluded  to  are  termed  "  Bills  to  suspend  or  avoid 
He  operation  of  decrees  "  {t).    They  appear,  however,  to  be  adapt- 
ed only  to  contingencies  arising  from  public  events,  and  as  the 
instances  of  these  which  are  to  be  fouud  in  the  books  (fi),  origina- 
ted chiefly  by  the  embarrassments  occasioned  by  the  great  rebel- 
lion in  the  reign  of  Charles  I.   and  the  state  of  aflfairs  afler  his 
deathy  they  are  to  be  considered  with  much  caution. 


Section  m. 
Bills  of  Revivor. 

Where  a  suit  is  perfect  in  its  original  formation,  but  after-  In  what  man 
waids  becomes  discontinued  or  imperfect  by  abatement,  the  gene-  "uit^m!^  be 
ral  method  of  continuing  it,  or  of  remedying  the  defect,  is  by  Bill  revived. 
of  Revivor  (1). 

Where  an  abatement  takes  place  before  decree  signed  and  in-  By  bill  of 
roOed  a  bill  of  revivor  is  the  only  proceeding,  which  the  practice  '®^*^*^'- 
of  the  Court  furnishes,  by  which  the  suit  may  be  continued ;  but,  decree'^'in- 

(«)  L«rdRed«97.  Venables  v.  Foyle,  ibid.  8 ;  Whore- 

(I)  Ibid.  94.  wood  v.  Whorewood,  ib.  250 ;  Wake. 

(^  Cooker  v,  Bevis,  1  Oh.  Ca.  61 ;    lin  «.  Walthal,  2  Ch.  Ca.  8. 

(1)  Story  £q.  PI.  §  354 ;  as  to  the  difference  in  effect  between  an  abate- 
ment of  a  rait  at  common  law  and  of  a  suit  in  Equity.    See  ib. 
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No  Re vivar  for  if  an  abatement  occurs  after  a  decree  signed  and  enrolled,  tbe 
,^^^^^^^^^  party  wishing  to  continue  it  may  proceed  either  by  bill  of  rembr 
rolled,  b^         or  by  a  subpoena  in  the  nature  of  a  scire  facias^  which  is  an  ao- 
sctre  facias.      cient  process,  upon  the  return  of  which,  the  party  to  whom  it  if 
directed  may  show  cause  against  reviving  the  decree  («),  by  in- 
sisting that  he  is  not  bound  by  it  (z),  or  that,  for  some  other  rea- 
son, it  ought  not  to  be  enforced  against  him,  or  that  the  persoD, 
suing  out  the  subpoena,  is  not  entitled  to  the  benefit  of  the  da* 
cree.     If,  upon  cause  being  shown,  the  opinion  of  the  Court  is  io 
his  favor,  he  will  be  dismissed  with  costs  (y) ;  if  it  is  against,  or 
if  he  does  not  oppose  the  reviving  of  the  decree,  interrogatories 
may  be  exhibited  for  his  examination  touching  any  matter  necev* 
sary  to  the  proceedings.     If  he  opposes  the  reviving  of  the  decroe 
on  the  ground  of  facts  which  are  disputed,  he  must  also  be  exam- 
ined upon  interrogatories,  to  which  he  may  answer  or  plead ;  and, 
upon  issue  being  joined  and  witnesses  examined,  the  matter  maj 
be  fully  heard  and  determined  by  the  Court.     It  is  to  be  obserred, 
however,  that,  if  there  has  been  any  proceeding  subsequent  to  die 
decree,  this  process  will  be  ineffectual,  as  it  revives  the  decree 
Practice  of  re-  only  (z),  and  the  subsequent  proceedings  cannot  be  revived  but 
scire  faaas       ^J  ^^^  i  ^^^»  ^^^  ^^^^  reason   and  from  the  inrolment  of  decrees 
now  diflcon-      being  now  much  disused,  the  course  of  proceeding  by  subpoena 
scire  facias  has  fallen  into  disuse,  and  it  is  become  the  practice  to 
revive  in  all  cases,  indiscriminately,  by  bill  (a)  (1). 


No  revivor  for  It  may  be  observed  in  this  place,  that,  in  general,  the  Court 
will  not  permit  a  suit  to  be  revived  for  the  purpose  of  deciding  the 
question  of  costs  only  {h)  (2).     The  general  rule  being,  that  if  a 

(u)  Ward  v.  Lake,  3  Cha.  Rep.  15.         (z)    Brown  v.   Bermuden,  1  Cha. 

Where  a  decree  has  been  made  in  Ca.  272. 
more   suits  than  one,  an  abatement        (y)  Ibid, 
may  be  remedied  bv  one  bill  of  revi-         (z)  2  Ch.  Rep.  67. 
▼or,    Moore  v.  Elkington,  2  Beav.         (a)  Lord  Red.  69. 
574.  (b)  Lord  Red.  201 ;  For.  Rom.  181. 


(1)  Story  Eq.  PI.  §  366.  In  Vaughan  v.  Wilson,  4  Hen.  &  Munf.  480, 
it  was  held,  that  a  bill  of  revivor  is  unnecessary,  where  a  mere  revival  of  the 
suit  is  sought;  a  scire  facias  being  sufficient. 

(2)  A  bill  of  revivor  cannot  properly  be  brought  upon  a  bill  of  discovery 
merely,  after  the  answer  is  put  in  and  the  discovery  is  made ;  for  in  such  a 
case  the  entire  object  of  the  suit  has  been  obtained ;  and  the  plaintiff  can 
have  no  motive  for  reviving  it ;  and  the  other  party  has  no  interest  in  reviv- 
ing it.     Story  Eq.  PI.  S  371a;  Horsburg  v.  Baker,  1  Peters,  232,  236. 

A  bill  of  revivor  will  not  lie  to  revive  a  motion.  Hendrix  v.  Clay,  2  A. 
K.  Marsh.  464. 


jBtffs  of  Revivor,  1695 

party  die,  before  taxation  of  costs,  there  can  be  no  revivor  in  res-  No  Revivor  for 

pect  of  costs  only  against  his  personal  representatives  (c)  (1).  v.^^-^!^^^^ 

The  role  does  not,  of  course,  apply  where  any  thing  else  is  di-  Permitted 

rected  by  the  decree  which  remains  unexecuted.     "  If,  by  the  .^**^'^  ^^^ 

^  IB  any  thinff 

decree,"  says  Lord  Chief  Baron  Gilbert,  "  the  party  is  to  pay  a  remaining  to 

8Qm  of  money,  or  if  a  duty  is  decreed,  if  he  is  to  deliver  over  a  ^  performed. 

bond,  or  deed,  or  writings,  or  if  any  thing  is  annexed  to  the  decree 

besides  costs,  the  suit  may  be  revived ''  (d). 

It  is  to  be  remarked,  also,  that  the  rule  applies  only  to  costs  which or  where 

remain  untaxed   at  the  time  when  the  abatement  takes  place,  they  have  been 
.^^  *  actaally  t&zed; 

Where  the  costs  have  been  actually  taxed,  and  the  Master's  cer- 
tificate signed,  there  may  be  a  revivor  for  them  (e),  because,  when 
taxed,  they  become  a  judgment  debt,  and  as  at  Law  you  may  revive 
a  judgment  so  you  may  here  (/).  But,  in  order  to  entitle  a  party  but  taxation 
to  revive,  the  taxation  must  have  been  complete  by  the  Master's  has  been  com- 
having  signed  his  certificate,  otherwise  the  costs  will  be  consider- 
ed as  untaxed.  It  is  true  that,  in  Morgan  r.  Scudamore,  Lord 
Rosslyn  appeared  to  doubt  whether  he  should  not  direct  the  report 
to  be  entered  nunc  pro  tunc  {g),  but,  upon  the  case  coming  be- 
fore bim  a  second  time,  he  seems  to  have  abandoned  that  ground 
and  to  have  taken  a  broader  one  (h). 

It  is  right  also  to  mention,  that,  in  Tucker  r.  Wilkins  (z),  Permitted 
where  the  plaintiff's  solicitor,  at  the  request  of  the  defendant's  so-  ti^J^n^^t" 
licitor,  had  agreed  to  postpone  the  taxation  of  costs  decreed  to  be  poned  by  ar- 
paid  to  the  plaintiff,  on  an  undertaking  that  the  plaintiff  should '^'^ff^'"®"^- 
not  be  prejudiced  thereby,  and  the  plaintiff  died  afler  the  costs 
were  taxed,  but  before  the  Master's  certificate  had  been  signed, 
whereupon  bis  representatives  filed  a  bill  of  revivor  stating  the 
facts  before  mentioned,  and  praying,  under  the  usual  order  to  re- 
vive, that  the  defendants  might  pay  the  amount  of  the  plaintiff's 
costs,  and  that  the  Master  might  be  at  liberty  to  make  his  certifi- 
cate nunc  pro  tunc,  and  date  it  before  the  death  of  the  plaintiff, — 
upon  a  plea  being  put  in  to  this  bill  on  the  part  of  the  defendant. 

Vide  Beamet  on  Costs,  ^ed.  cases  there  cited,  notis. 

,  p.  131,  and  the  cases  cited  in  (/)    Ibid.;    Edgill    v.  Brown,    1 

the  note.  Dick.  62;  Blower  v.  Morrets,  3  Atk. 

(di    For.  Rom.  161  ;    Johnson  v.  772 ;  Loader  v.  Price,  2  Fowler's  Ex. 

Peck,  2  Ves.  465.  Pr.  309. 

(«)  Lowten  «.  Corporation  of  Col.  (g)  2  Ves.  J.  313. 

cheirter,  2  Mer.  114 ;  and  vide  Beanies  (A)  3  Ves.  195 ;  vide  next  page. 

on  Corts,  (ed.  1840,)  p.  132 ;  and  the  (i)  7  Sim.  349. 


IMO),] 


&>, 


1)  Story  Eq.  PI.  §  371.    See,  however,  Travis  v.  Waters,  1  John.  Ch.  85. 

f  the  whole  groand  of  the  suit  has  been  removed  by  the  death  of  the 
plaintiff,  the  Court  will  not  hear  an  argument  merely  to  determine  the  ques- 
tion  of  cotftf «    Johnson  v.  Thomas,  2  raige,  377. 


ieo6 


Of  SiippkmeiU  md  Btmv^r. 


Revivor    fur 
CobXm. 


So  difference 
whether  ahate- 
meat  occnrt 
by  death  of 
party  to  pay, 
or  of  party  to 
receive  costa. 


Exceptions 
where  costs 
to  be  paid  oat 
of  estate  or 
fund 


Cases  where 
bill  of  revivor 
sufiicicnt. 
Transmission 
to  legal  rep- 
resentative. 


the  V.  C.  of  England  held  that  the  agreement  stated  in  the  bOI 
amounted,  in  fact,  to  an  agreement  that  the  suit  should  be  rerirei 
But  it  is  to  be  remarked  that  the  circumstances  of  that  case  woe 
very  special,  and  cannot  in  any  way  be  considered  as  impugnim 
the  genera]  rule  which  has  been  laid  down. 

A  distinction  has  been  attempted  to  be  made  between  an  abtf»> 
ment  by  the  death  of  the  party  to  pay  the  costs,  and  an  abatement  bf 
the  death  of  the  party  to  receive  them,  holding  in  the  latter  case,tkat 
there  may  be  a  revivor  for  costs  {k) ;  but  in  Jupp  v.  Gearej  (Q, 
Sir  John  Lieach,  V.  C,  held  on  demurrer,  that  if  the  plaintiff  dies 
before  the  costs  of  a  bill  dismissed  are  taxed,  a  bill  of  rcfifoi 
by  the  defendant  against  his  representatives  for  costs  cannot  be 
sustained  (1). 

The  on]y  exceptions  to  the  general  rule  above  laid  down,  tbM 
there  can  be  no  revivor  for  costs  only,  which  heme  not  been  taxed  he- 
fore  the  abatement  happened,  are  where  they  are  directed  to  be 
paid  out  of  a  particular  estate  or  fund  (m),  or  are  decreed  against 
an  executor  out  of  assets  (n)  (2),  in  which  cases  they  are  consid- 
ered as  a  charge  or  ]ien  upou  the  estate,  and  not  upon  the  person, 
and,  therefore,  do  not  come  within  the  principle  of  Courts  of  Law, 
(on  analogy  to  which  the  rule  is  founded,)  that  *'  actio  ptrumcMs 
moritur  cum  persona,** 

With  respect  to  the  species  of  abatement  which  may  be  rem- 
edied by  bill  of  revivor,  it  is  laid  down,  that  whenever  a  suit  abates 
by  death,  and  the  interest  of  the  person  whose  death  has  caused 
the  abatement,  is  transmitted  to  that  representative  which  the  Law 
gives  or  ascertains,  as  an  heir  at  law,  executor,  or  administrator, 
so  that  the  title  cannot  be  disputed,  at  least  in  the  Court  of  Chan- 
cery, but  the  person  in  whom  the  title  is  vested  is  alone  to  be  as- 
certained, the  suit  may  be  continued  by  bill  of  revivor  merely  (3); 


(k)  Beames  on  Costs,  (ed.  1840,)  p. 
133;  2  Ves.  J.  313;  3  Ves.  195;  see 
last  page. 

(/)  5  Mad.  375. 

(m)  Blower  v.  Morrets,  3  Atk.  772 ; 


Kemp  r.  Mackrell,  3  Atk.  812;  2 
Ves.  580,  S.  C;  Johnson  «l  Leake, 
cited  3  Atk.  773. 

(n)  Beames  on  Costs,  (ed.  1840,)  p. 
132. 


(1)  Sec  Story  Eq.  PI.  §  371  ;  Travis  v.  Waters,  1  John.  Ch.  85. 

(2)  Story  Eq.  PI.  §  370,371. 

(3)  Story  Eq.  PI.  S  364;  Nicoll  v.  Roosevelt,  3  John.  Ch.  60;  Feomater 
V.  Markhara,  2  J.  J.  Marsh.  303. 

Where  a  bill  in  Equity  to  redeem  mortgaged  premises  is  abated  by  the 
death  of  the  plaintiff,  his  heirs  may  renew  the  suit  by  a  bill  of  revivor.  Put- 
nam V.  Putnam,  4  Pick.  139.  See  Pell  v.  Elliott,  1  Hopk.  86;  Thompson  v. 
ilill,  5  Yerger,  418;  Douglass  v.  Sherman,  2  Paige,  358;  Randolph  «. 
Dickenson,  5  Paige,  517. 

In  a  suit  for  the  recission  of  a  contract  for  lands,  if  the  plaintiff  dies,  il 
should  be  revived  in  the  name  of  the  heirs,  and  not  of  the  executors.    If  tlie 
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so  also,  if  a  suit  abates  by  the  marriage  of  a  female  plaintiff,  and  Where  Bill  < 
no  act  is  done  to  affect  the  rights  of  the  party  but  the  marriage,        lowed. 
no  title  can  be  disputed ;  the  person  of  the  husband  is  the  sole  v-^^^^n/^^^^ 
fad  to  be  ascertained,  and  therefore  the  suit  may  be  continued  in  {^^^ 
this  case  likewise,  by  bill  of  revivor  merely  (o).  plaintiff. 

It  is  generally  necessary,  in  order  to  entitle  a  party  to  revive,  I"  general 
that  there  should  be  a  privity  between  him  and  the  individual  ^j^yHy  of 
whose  death  has  caused  the  abatement :  it  b  upon  this  ground  estate. 
held,  that  where  the  interest  of  a  plaintiff  suing  in  autre  droit,  de- 
termines, the  suit  must  be  continued  by  supplemental  bill,  and  not 
by  bill  of  revivor  (p).    It  seems,  however,  that  the  rule  will  not 
hold  where  a  man  files  a  bill  as  administrator  and  dies ;  in  such 
cases,  the  administrator  de  bonis  non  may  sustain  a  bill  of  revivor, 
although  there  is  no  actual  privity  between  him  and  the  original 
plaintiff  (q). 

If,  however,  upon  the  abatement  happening,  the  interest  of  the  Where  abate- 
party  does  not  vest  in  any  representative  which  the  law  gives  or  as-  STreraedied  b 
certains,  as  in  the  case  of  bankruptcy  or  insolvency,  or  of  a  de-  revivor. 
▼isee  of  real  estate,  the  suit  cannot  be  continued  by  bill  of  revivor, 
but  must,  where  the  abatement  is  caused  by  the  bankruptcy  or  in- 
solvency of  a  defendant,  be  continued  by  supplemental  bill,  which, 
in  this  case,  is  called  a  supplemental  bill  in  the  nature  of  a  bill  of  Where  intere 
revivor  (r).     So,  where  the  suit  is  abated  by  the  bankruptcy  or  in-  ®^  P*^y  ^^^^ 

(0)  [Story  Eq.  PI.  §  964 ;    Douf-  marked,  that  the  last  mentioned  case, 

IiM  V.  Sherman,  2  Paige,  358.]    As  supposing  it  to  be  correct,  does  not 

to  the  abatement  and  continuation  of  bear  out  the  proposition  in  the  text, 

•aitfl bymanied women, yide  ante, p.  in  its  full  extent,  inasmuch  as  the 

145.    The  reader  is  reminded  here,  ^ound  given  for  the  decision  (viz. 

that  where  a  female  defendant  mar-  that  it  comes  within  the  meaning  of 

Ties,  no  abilement  takes  place,  but  statute  30  C.  II.  c.  6,)  limits  it  to  a 

the  husband  on^t  to  be  named  in  all  case  in  which  there  has  been  a  de- 

iiitiire  proeeedmgs,  ante,  p.  201.  cree  in  the  original  suit ;  it  is  appro- 

{p)  Ante,  p.  4, 1665.  bended,  however,  that  the  dictum  of 


{q)  Lord  Red.  64,  n.  (R),  refers  to  Lord  Redesdale  is  fully  supported  by 

HugjpiiM  9.  York  Buildings  Comp.2  the  other  case  referred  "       «^     *  ^- 

Eq.  Ca.  Ab.  3,  and  Owen  v,  Curzon,  Cooper's  Eq.  PI.  76,  ai 

2  Vem.  837 ;  sed  vide  the  note  in  Mr.  PI.  252 . 
Raithbj'f  edition.— It   is  to  be  re-        (r)  Ante,  p.  1671-2. 


defendant  dies,  it  is  error  to  take  a  decree  against  his  heirs  till  thev  are  serv- 
ed with  process,  or  have  answered.  Kincart  v.  Sanders,  2  A.  K.  Marsh.  26. 
See  Hallett «.  Hallett,  2  Paige,  16;  Bradford  v.  Felder,  2  M*Cord  Ch.  169 ; 
Kellar  r.  Beelor,  5  Monroe,  574;  Wilkinson  v.  Perrin,  7  Monroe,  217; 
South  9.  Manning,  9  Mass.  422 ;  Coons  v.  Nail,  4  Litt.  264 ;  Jackson  «. 
Freyer,4  Paige,  51. 

A  suit  fer  osury  must  be  revived  in  the  name  of  the  executor  or  adminis- 
tntor,  and  not  in  the  name  of  the  heir.    Meek  v.  Ealy,2  J.  J.  Marsh.  331. 

142» 


1606  Of  SuppiemaU  and  Revivor. 

Death  of  Par-  solvency  of  a  sole  plaintiflT,  his  assignees  cannot,  as  we  have  seen, 

v^^^.^^1,^^^  continue  the  suit  by  bill  of  revivor,  but  must  do  so  by  original  InU 

does  not  vest    in  the  nature  of  a  supplemental  bill  (5).     So  also,  in  a  suit  relating 

ed£ed  reiM«^    to  land,  where  a  plaintiff  dies,  having  devised  the  land  which  is  the 

•enutiye.         subject  of  the  litigation,  the  suit  must  be  continued  by  the  devisee 

by  another  species  of  bill,  called  an  original  (fill  in  the  nature  (fa 

HU of  revivor^  and  not  by  bill  of  revivor  {t)  (1). 

The  same  rule  applies  to  abatements  occasioned  by  the  death  of 

parties  defendant  as  well  as  of  parties  plaintiff  (u)  ;  therefore,  a  bill 

of  revivor  will  not  lie  against  the  devisee  of  a  defendant,  bat  the 

suit  must  be  continued  against  him  in  the  same  manner  that  it  is 

continued  by  the  devisee  of  a  plaintiff  (z). 

fen^uit^diet         ^'  "  '®  ^®  recollected,  that,  till  a  defendant  has  appeared,  there 

before  appear-  is  no  cause  in  Court  against  such  defendant  (y),  therefore,  if  ado* 

^^^^'  fendant  dies  before   appearance,  the  suit  cannot  be  continoed 

against  his  personal  representative,   by  bill  of  revivor,  but  a  bill 

ought  to  be  filed  against  such  personal  representative,  which  will 

be  an  original  bill  as  far  as  respects  him,  but  a  supplemental  biD 

with  respect  to  the  suit  (2). 

In  what  cases       jj  nj^y  be  noticed  here,  that  it  is  not  every  death  of  a  party  to  a 

death  of  party      .       y  .\  ,  ,  ...  /  • 

does  not  caase  ^uit  which  occasions  such  an  abatement  as  will  suspend  the  pio- 

abatement.  ceedings,  and  that  if  the  interest  of  the  parly  dying  so  determinee 
that  it  can  no  longer  affect  the  suit,  and  uo  person  becomes  en- 
titled thereupon  to  the  same  interest,  which  happens  in  the  case 
of  a  tenant  for  life,  or  a  person  having  a  temporary  or  contingent 
interest,  or  an  interest  defeasible  on  a  contingency,  the  suit  does 
not  so  abate  as  to  require  any  proceeding  to  warrant  the  prosecu- 
tion of  the  suit  against  the  remaining  parties  ;  but  if  the  party  dy- 
ing be  the  only  plaintiff  or  only  defendant,  there  may  be  necessari- 
ly an  end  of  the  suit,  no  subject  of  litigation  remaining  (a)  (2). 

(*)  Ante,  p.  1666.  {z)  Lord  Red.  71. 

(0  Lord   Red.  71  ;   Backhouse  o.  \y)  Ante,  p.  1673. 

Middleton,  1  Gha.  Ca.  175  ;  3  Cha.  ^2)    Crowfoot  v.  Mander,  9  Sim. 

Rep.  39  b. ;  vide  post.  39b,  and  vide  Asbee  v.  Shipley,  Mad. 

(m)  Page  c.  Page,  Mos.  44,  cites  1  &  Geld.  296  ;  Stewart  v.  Nich<^, 

Cha.  Ca.  174,  231, 123;  2  Vern.  548,  Taml.  307,  and  ante,  p.  1673. 

672  ;  1  Vern.  426,  283.  (a)  Lord  Red.  58. 


(1)  Slack  V.  Wolcott,  3  Mason,  308 ;  Douglass  v.  Sherman,  2  Paiffe,  358 ; 
Russell  V.  Craig,  3  Bibb,  377. 

If  the  suit  abates,  afler  a  decree  affecting  both  real  and  personal  property, 
it  may  be  revived  either  by  the  heirs  or  personal  representatives.  Owinf'fl 
case,  1  Bland,  409. 

(2)  Story  £q.  PI.  §  356. 
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AUo^  if  the  whole  interest  of  the  party  dying  survives  to  another  Death  of  Par- 
partjf  so  that  no  claim  can  be  made  by  or  against  the  representa-  s^^p^*J1^_^ 
lives  of  the  party  dying,  as  if  a  bill  be  filed  by  or^against  jointr  Where  inter- 
tenants,  and  one  dies,  the  suit  may  be  continued  by  or  against  ^"^  "unrives  to 
the  survivor,  without  revivor  (6) ;  and  where  the  suit  is  by  or 
afainst  trustees  or  executors,  and  one  dies,  not  having  possessed 
any  of  the  property  in  question,  or  done  any  act  relating  to  it 
which  may  he  questioned  in  the  suit,  or  by  or  against  husband  and 
wi&p  in  right  of  the  wife,  and  the  husband  dies   under   circum^ 
stances  which  admit  of  no  demand  by  or  against  his  representa- 
tives, tbe  proceedings  do  not  abate,  although,  as  we  have  already 
seen,  the  wile  is  not  bound  to  continue  the  suit,  unless  she  thinks 
proper  to  do  so  {c)  (2). 

8op  if  a  surviving  party  can  sustain  the  suit,  as  in  the  case  of  or  where  sar- 
several  creditors,  plaintifis,  on  behalf  of  themselves  and  other  can  soau^Lie 
creditors,  no  bill  of  revivor  is  necessary,  because  the  representa-  suit, 
tives  of  the  deceased  plaintiff  may  come  in  under  the  decree  {d),  ^  *°  ^^?  ^^^ 
h  is  to  be  observed,  however,  that  although,  in  such  case,  no  revi-  suing  on  behalf 
voc  18  necessary,  yet  if  one  of  the  original  plaintifli,in  such  a  suit,  o^  themselves 
dies  after  the  decree,  his  personal  representative  may,  if  he  thinks  f°^   ^" ' ». 
proper,  revive  the  suit;  thus,  in  Bumey  v,  Morgan  {e),  where  the  Uves  of  de- 
original  bill  was  filed  by  Bumey  on  behalf  of  himself  and  of  all  ceased  credi- 
tbe  other  creditors,  under  a  trust  deed,  against  a  purchaser,  in    '"V"^'^  * 
which  Morgan,  who  was  an  incumbrancer  upon  the  trust  estate, 
joined,  and,  upon  the  hearing,  a  decree   was  made,  establishing 
the  agreement  for  sale  of  the  estate,  and  directing  the  Master  to 
take  the  accounts  usual  in  a  creditor's  suit,  it  happened  that  Bur- 
oey  died,  whereupon  his  personal  representative  filed  a  bill  of  re- 
TiTor  against  Morgan  and  the  other  defendants ;  Morgan   afler- 
wards  died,  and  upon  hk  death  his  personal  representatives  filed  a 
bill  of  revivor,  (making  the  representative  of  Burney  a  defendant 
as  well  as  the  other  defendants,)  and  then  moved  the  Court  that 
the  personal  rquresentative  of  Burney  might  be  restrained  from 
proceeding  in  her  bill  of  revivor,  and  that  he  alone  might  prose- 
oate  the  decree.    Upon  hearing  the  motion.  Sir  J.  Leach,  V.  C, 
held,  that  although  it  was  true  that  the  death  of  Burney,  who  was 
cof  laintiff  as  a  judgment  creditor,  did  not  abate  the  suit,  because 

(i)    FaJlowes  v.  WilliamiOB,  11        (c)  Lord  Red.  69,  et  vide  ante,  p. 

Vm.  )•»;  Boddy  «.    Kent,  1  Mer.  14^;  [Storv  Eq.  PI.  §  357,  §  358.] 
364;  but  the  ease  is  diiferent  in  the        (d)  Boddy  «.  Kent,  ubi  snpra. 
)  of  tenants  in  common,  ibid.  (e)  1  8.  d^  8.  358. 


(1)  See  Vaaghan  «.  Wilson,  4  Hen.  &  Mnnf.  4SSL 
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Who  entitled  the  other  plaintiff,  Morgan,  could  effectually  prosecute  the  decree, 
^^^^^'     and  had  full  interest  to  do  so  until  his  debt  was  satisfied ;  yet  he 
had  no  interest  in  the  further  prosecution  of  the  suit  for  the  beno* 
fit  of  the  judgment  creditors,  and  that  the  personal  representatife 
of  Burney  had,  therefore,  a  right  to  claim  by  revivor,   the  same 
power  of  prosecuting  the  suit  for  the  benefit  of  the  judgment 
creditors  as  Burney  himself  possessed. 
Before  decree.      Where  an  abatement  of  a  suit  takes  place  before  decree,  the 
plaintiff  diei.    ^^^^  persons  entitled  to  revive,  where  the  abatement  has  occurred 
by  the  death  of  a  sole  plaintiff,  is  the  representative,  real  or  pe^ 
Bonal,  as  the  case   may  be,  of  such  plaintiff,  unless,  indeed,  the 
bill  was  originally  filed  by  the  plaintiff  in  a  representative  capaci- 
ty, viz.,  as  executor  or  administrator  of  a  person  deceased,  ia 
which  case  the  party  to  revive  will  be  the  individual  in  whom  tbe 
representation  of  the  deceased  person  is  vested,  and  not  the  rep- 
resentative of  the  original  plaintiff,  unless  such  representatife  is 
also  clothed  with  the  character  of  representative  of  the  <HiginiI 
testator  or  intestate :  thus,  if  a  bill  is  filed  by  the  administrator  of 
a  creditor  who  dies,  the  bill  of  revivor  must  be  filed  not  by  his 
personal  representative,  but  by  the  administrator  de  bonis  non  of 
the  creditor  (f), 

or  one  of      If  the  abatement  has  occurred  in  consequence  of  the  death  of 

■e feral  plain-  ^^^  ^^  several  plaintiffs,  the  suit  may  be  revived  by  the  reprcflen- 
tative  o.  ♦he  deceased  plaintiff,  either  in  conjunction  with  or 
separately  .rom  the  surviving  plaintiffs,  who  must,  however,  be 
parties  (g). 

It  seems  also,  that  where  one  of  several  plaintiffs  dies,  unless 
the  interest  of  the  deceased  plaintiff  survives  to  the  others,  the 
suit  becomes  wholly  abated,  so  that  it  is  necessary  to  make  all  the 
parties  to  the  original  suit,  parties  to  the  bill  of  revivor  (h) ;  but 
one  of  the  surviving  plaintiffs  may,  if  the  surviving  plaintiffs  rc- 
fiise  to  join,  file  a  bill  of  revivor  alone,  making  the  other  surviving 
plaintiffs  who  refuse  to  join,  as  well  as  the  representatives  of  tU^ 
deceased  plaintiffs,  defendants  to  the  revivor  (t).       And  wher^* 
upon  the  death  of  a  defendant,  one  of  three  plaintiffs,  who  ha^ 
become  his  representative,  filed  a  bill  of  revivor  against  the  oth^^ 

(/)  Hugging    V.  York  Buildings        (^)   Fallowes    v.   Williamion,  %  ^ 
Comp.  2  Eq.  Ca.  Ab.  3 ;  vide  ante,  p.     Ves.  309. 

1697,  n.  {q).    If  in  a  case  of  this  na-         (A)  Clare  v.  Cork,  2  Y.  &  C.  131  - 
ture,  a  suit  has  been  revived  by  a        (t)  Finch  ».  Lord  WincheUea,  "0^ 
wrong  party,  the  proper  course  to  be     Eq.  Ca.  Ab.  2. 
pursued  by  the  right  party,  is  to  re- 
vive de  noi>Of  ibid. ;  and  vide  Ryland 
V,  Latouche,  2  Bligh,  566. 
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tioj)2iiiti&,  who  appeared,  and  afterwards  filed  another  bill  of  ^bo  entiU 
rerrror,  the  second  bill  of  revivor  was  ordered  to  be  taken  off  the  '*^'^* 

ShfUdtbe  order  to  revive  made  upon  it  was  discharged,  bat  with- 
out eofts(i). 

It  maj  be  noticed  here,  that,  in  the  case  of  a  bill  by  a  corpora-  On  death  of 
tioD  flole,  the  death  of  the  plaintiff  occasions  an  abatement,  but  corporation 
.  tkat  a  material  distinction  arises  with  respect  to  the  person  entitled 
to  revive  or  continue  the  suit    If  the  plaintiff  was  entitled  to  the 
,       nbject-matter  for  his  own  benefit,  the  suit  may  be  revived  by  his 
personal  representative  (/) ;  but  if  the  plaintiff  was  only  entitled 
ia  bis  corporate  capacity,  for  the  benefit  of  himself  and  successors, 
his  successor  is  the  person  who  ought  to  continue  the  suit,  which 
be  most  do  by  means  of  an  original  bill  in  the  nature  of  a  supple- 
meDUi  bill  (m). 

When  the  abatement  is  occasioned  by  the  marriage  of  a  female  Or  marriage 
plaintiff,  the  suit  may  be  revived  by  the  husband  and  wife  jointly ;  ^3^^  P^*"* 
or,  if  the  property  in  litigation  be  the  wife's  separate  property,  the 
bill  of  revivor  must  be  filed  on  the  part  of  the  wife  by  her  next 
friend.  The  bill,  however,  in  such  case,  can  hardly  be  a  bill  of 
reviTor  al<me,  but  must  be  accompanied  by  a  supplementary  state- 
ment to  show  the  settlement  under  which  the  wife  became  entitled 
to  a  iquffate  estate. 

Where  the  abatement  has  occurred  by  the  death  of  a  defendant  Defendant 
befi»e  decree,  the  suit  can  only  be  revived  by  the  plaintiff  or  those  cannot  reviv 
claiming  under  him ;  and  it  is  to  be  observed  that  in  no  case,  be-      °^^   ^^^ 
lore  4ecree,  can  a  defendant  or  those  claiming  under  him  revive 
a  salt.     We  have  seen,  however,  that  in  certain  circumstances  a 
defendant^  though  he  cannot  revive  the  suit,  may  obtain  an  order 
thai  the  {Auitiff  or  his  representatives  may  revive  within  a  limited 
time,  or  thai  the  bill  may  be  dismissed  (»). 

It  may  be  here  observed,  that  the  39th  Order  of  1828,  directs.  When  snit  ii 
•*  Thai  where  any  cause  shall  become  abated,  or  shall  be  compro-  *^aj«d»  notie 
mised  afier  the  same  is  set  down  to  be  heard  in  either  of  the  said  the  R^iitnu 
two  Coorts,  the  solicitor  of  the  plaintiff  shall  also  certify  the  fact, 
as  the  case  may  be,  to  the  Registrar  of  the  Court  where  the  cause 
is  so  set  doim,  who  shall  cause  an  entry  thereof  to  be  made  in  his 
caoae  book." 

(k)  LdTetey  v.  Livetey,  1 R.  &  M.  suit  cannot  be  eontinned  by  bill  of  re^ 

10.  yiyor,  or  even  b?  a  mere  snpplemen- 

(I)  Tide  ante,  p.  88.  Ul  bill,  bat  the  benefit  of  it  muat  be 

(■»)  Ibid. ;  it  ia  there  stated  that,  obtained  by  original  bill,  in  the  nature 

in  mich  ease,  the  euccetsor  it  the  per-  of  a  supplemental  bill,  as  stated  in 

0OO  who  ought  to  reyiye ;  this,  how-  the  text. 

eyer,  is  inaccurately  expressed,  since  (m)  AatCt  p.  954. 

it  ia  one  of  those  caaes  in  which  the 
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to  reyiye. 


After  deeiee. 

Defendant 

may; 


or  his  repre- 
■entatiye, 

provided  he 
nas  an  intereat. 


StcuSf  where 
ne  intereat. 


Defendant 

need  not 

notice 

tiff  before  re 

viving. 

Effect  of  re- 
vivor  by 
defendant. 


If  an  abatement  takes  place  after  decree,  and  the  plaintiff  files 
a  bill  of  revivor,  but  neglects  to  obtain  the  order  to  revive  upon 
the  expiration  of  the  usual  time,  the  defendant  may,  if  himself 
entitled  to  a  bill  of  revivor,  move  that  the  suit  may  be  revived, 
and  that  he  may  be  at  liberty  to  carry  on  the  suit  (o). 

And  although  the  general  rule  is  strict,  that  before  decree,  a 
defendant  cannot  sustain  a  bill  of  revivor,  the  case  is  different 
after  decree,  and  the  suit  may  be  revived  at  the  instance  of  a 
defendant,  if  the  plaintiffs,  or  those  standing  in  their  right,  neglect 
to  do  it ;  for  then  the  rights  of  the  parties  are  ascertained,  and 
plaintiffs  and  defendants  are  equally  entitled  to  the  benefit  of  the 
decree,  and  have  a  right  to  revive  it  {p)  (1). 

So  also,  if  the  abatement  occur  by  the  death  of  a  defendant, 
the  suit  may  be  revived  at  the  instance  of  his  representative  {q). 

Attempts  have  been  made  to  limit  the  right  of  a  defendant  to 
revive,  to  cases  in  vehich  there  has  been  a  decree  for  an  accoont, 
in  support  of  which  a  dictum  of  Lord  Hardwicke,  in  an  anony- 
mous case  in  Atkyns  (r),  has  been  relied  upon;  but  it  seems  to 
be  now  held,  that  it  is  not  in  cases  of  account  only,  that  a  defen- 
dant can  revive,  but  that  he  may  do  so  wherever  he  has  an  inter- 
est (5).  He  must,  however,  have  some  interest  under  the  decree, 
that  is,  an  interest  in  the  further  prosecution  of  the  snit:-' where 
the  object  of  the' revivor  is  not  to  continue  the  suit,  but  merely  to 
put  an  end  to  an  injunction,  and  to  be  allowed  to  proceed  at  Law, 
a  bill  of  revivor  by  the  defendant  will  be  liable  to  a  demurrer  (t), 
and  the  defendant  must  proceed  to  get  rid  of  the  injunction  in  the 
ordinary  way  (u). 

It  does  not  appear  to  be  necessary  for  a  defendant,  who  wishes 
lot  ffive  to  revive  a  suit  after  a  decree,  to  give  notice  of  his  intention  to  d^ 
fore  re""  ^^  *^  ^^®  plaintiff's  representatives,  although,  as  we  have  seen  (x)  > 
the  rule  is  different  with  respect  to  supplemental  bills. 

It  is  to  be  observed,  that  a  bill  of  revivor,  by  a  defendant 
merely  substantiates  the  suit,  and  brings  before  the  Court  th^ 
parties  necessary  to  see  to  the  execution  of  the  decree,  and  to  b^ 

(o)  Whitebear  v.  Hughes,  1  Dick 


(p)  Lord  Red.  79;  Kent  v.  Kent, 
Prec  in  Ch.  197 ;  2  P.  Wms.  263,  n. ; 
Anon.  3  Atk.  691 ;  Lady  Stowell  v. 
Cole,  2  Vern.  296  j  Lord  Stowell  v. 
Cole,  ibid.  219;  [Story  Eq.  PI.  § 
372.] 

(q)  Williams  r.  Cooke,  10  Ves.  401. 


(r)  3  Atk.  691. 

(*)  Finch  t7.  Lord  Winohelsea,  I^ 
Eq.  Ca.  Ab.  2. 

(t)  Horwood  V.  Schmedetf.  12  Ves. 
311. 

(u)  Ibid,  and  vide  post. 

(2)  Ante,  p.  1673;  PhiUipps  v. 
Clarke,  7  Sim.  231 ;  and  vide  Livetey 
V.  Livesey,  1  R.  &  M.  10. 


(1)  After  a  decree  to  account  either  party  may  revive, 
naugh,  1  Bland,  548. 


Griffith  V.  Bro- 
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be  objects  of  its  operations  rather  than  to  litigate  the  claims  made  Efiect  of  Re- 
>y  the  several  parties  in  the  original  pleadings,  except  so  far  as  v^^*n^-^^ 
hej  remain  undecided  (^).    And  it  does  not  appear,  that  the  nee-  IhK)n  conduct 
Mnry  effect  of  a  revivor  by  a  defendant,  will  be  to  take  from      ****•*• 
he  plaintiff  the  conduct  of  the  cause,  without  an  application  to 
he  Court,  or  to  the  Master,  in  the  manner  already  pointed  out  (z). 

It  is  said  by  Lord  Redesdale  (a),  on  the  authority  of  Finch  v.  In  the  case  of 
Lord  Winchilsea  (6),  that,  in  the  case  of  a  bill  by  creditors  on  be-  ®^  **°"* 
half  of  themselves  and  other  creditors,  any  creditor  is  entitled  to 
revive ;  it  seems,  however,  that,  in  practice,  the  form  of  the  bill, 
in  such  case,  is  that  of  a  supplemental  bill  in  the  nature  of  a  bill 
of  revives,  and  not  of  a  mere  bill  of  revivor  (c),  we  have  seen, 
however,  that  where  one  of  several  creditors,  plaintifis  in  a  suit 
for  the  administration  of  assets,  dies,  the  representative  of  such 
creditor  may  sustain  a  bill  of  revivor,  although  no  actual  abatement 
of  the  suit  has  taken  place  {d). 

With  respect  to  the  persons  against  whom  a  bill  of  revivor  should  Parties  sirainst 

be  exhibited, —  if  the  abatement  has  been  caused  by  the  death  or  '^^p™  ^*"  ®f 

revivor  must 
marriage  of  a  sole  plaintiff,  and  the  suit  is  to  be  continued  by  the  be  filed. 

representatives  of  the  original  plaintiff,  or  by  the  husband  and  wife,  ^^^'f  "^^^ 

aU  the  defendants  to  the  original  bill  must  be  parties  to  it  (e) ;  and  one  of  several 

so  they  must,  if  the  abatement  has  been  caused  by  the  death  or  plaintiffs  dies 

marriage  of  one  of  several  plaintifis,  and  the  suit  is  continued  by  °'  ™*'"®"- 

the  surviving  plamtifis  and  the  representatives  of  the  deceased 

plaintiff  (/),  or  by  the  husband  and  wife  in  conjunction  with  the 

other  plaintifis.    If  the  suit  is  continued,  either  by  the  surviving 

plaintiffs  alone,  or  by  the  representatives  of  the  deceased  plaintiff 

alone,  the  representatives  of  the  deceased  plaintiff  in  the  one  case, 

or  the  surviving  plaintifis  in  the  other,  must  be  made  defendants  to 

the  bill  of  revivor,  in  conjunction  with  the  original  defendants  : 

thus,  if  one  of  several  tenants  in  common,  plaintifis,  dies,  and  a 

bill  of  revivor  is  filed  by  his  representatives,  the  survivor,  if  not  a 

co^Iaintiff,  must  be  a  defendant  ( g) ;  and  so,  if  in  the  case  of  the 

marriage  of  a  female,  one  of  several  plaintifis,  the  suit  is  continued 

either  by  the  husband  and  wife  alone,  or  by  the  other  plaintifis 

alone,  the  other  plaintiffs  in  the  one  case,  or  the  husband  and 

(y)  Lord  Red.  79.  ante,  p.  1699. 

(s)  Ante,  p.  1348.  (e)  But  if  a  defendant  who  has  not 

(•)  Lord  Red.  79.  answered  is  omitted,  it  will  not  be  a 

!()  1  £q.  Ca.  Ab.  2.  ground  of  demurrer.     Ozburgh   v. 

e)  Vide  Houlditch  r.  Marquis  of  Fincham,  1  Vem.  308. 

DoiegaU,  S.  &  8.  491,  494;  and  (/)  Cave  v.  Cork,  2  T.  &  G.  130. 

•ate,  p.  1673,  Q)  Fallowes   v.  Williamson,    11 

(4  IHzon  V.  Wyatt,  4  Mad.  392;  Ves.  306. 
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A^inst  whom  wife  in  the  other,  mast  be  defendants  as  well  as  the  original  d^ 


Where  de- 
fendant diee. 


After  decree. 


Where  de- 
fendant haa 
diaoUimed. 


On  death  of 
husband. 


Where  the  abatement  is  caused  by  the  death  of  a  defendant  tk 
only  parties  necessary  to  be  made  defendants  to  the  bill  of  refifw, 
are  the  representatires  of  the  deceased  defendant  (1). 

Where  a  bill  of  reviror  is  filed,  after  decree,  all  persons  intereil- 
ed  in  carrying  the  decree  into  execution  must  be  made  partiei  to 
the  bill  of  reviTor.  The  bill,  however,  will  not  be  liable  to  (U- 
murrer  for  want  of  a  party  who  was  not  before  the  Court  at  the 
time  of  the  abatement,  although  the  suit  may  have  been  imperieet 
for  want  of  such  party,  for  it  is  not  the  office  of  a  bill  of  iwifor 
to  correct  such  imperfection  (A). 

It  is  to  be  mentioned  in  this  place,  that  it  may  be  neceanry  to 
revive  a  suit  against  the  personal  representatives  of  a  deceased  d^ 
fendant,  although  such  defendant  has  disclaimed  and  the  plaiotif 
is  willing  to  waive  all  relief  against  him.    Thus,  where  a  defend- 
ant had  been  a  party  to  a  bill  exhibited  for  an  account  of  piItIle^ 
ship  dealings  between  himself  and  the  plaintiff*  and  the  other  de- 
fendants, and  died,  having  put  in  a  disclaimer  to  the  bill,  ia  eoa- 
sequence  of  which  no  bill  of  revivor  was  filed  against  his  veprfr- 
sentative ;  upon  an  objection  being  taken  at  the  hearing,  beetaee 
such  representative  was  not  a  party,  Sir  John  Leach,  M.  R.,  beMi 
that  the  cause  could  not  proceed  without  him  ;  because,  as  the  le- 
counts  would  be  taken  for  the  benefit  of  all  the  partnerSi  there 
might,  in  the  result,  be  liabilities  as  between  the  deceased  pirtoer 
and  his  co-defendants,  which  the  waiver  of  the  plaintiff*  coold  not 
affect  (f ). 

It  is  said  that  if  a  bill  be  exhibited  against  baron  and  feme,  uid 
the  husband  dies,  the  suit  is  abated,  and  a  bill  of  revivor  mast  be 
exhibited  against  the  wife,  because  she  is  not  obliged  to  abide  by 
the  answer  which  was  put  in  for  her  under  the  power  of  her  bo9> 
band  {k) :  this,  however,  does  not  appear  to  be  correct,  unless  whert 
a  new  interest  arises  to  the  wife  upon  the  death  of  her  husbitt^* 
in  which  case,  as  we  have  seen,  a  supplemental  bill  must  be  fil^^ 
against  the  wife,  for  the  purpose  of  affording  her  an  opportuni'^ 
of  putting  in  another  defence  in  respect  of  her  newly  acquired  i^ 
terest  (/). 
(A)  Metcalfe  v.  Metcalfe,  1  Keen, 
Glaesington   v.  Thwaites,  2 


74 


(0 


Rubs. 

(A) 

(0 


458. 

For  Rom.  175. 

Vide  ante,  p.  201. 


(1)  It  is  said,  that  if  a  suit  abates  by  the  death  of  the  defendant,  the. 
tin  may  bring  a  new  original  suit,  or  a  bill  of  revivor,  at  his  election ;  }br  1_ 
may  be  able  to  make  a  letter  case  than  by  his  first  bill.     Story  £q.  PL  (3n0^ 
ed.)  §  354,  note ;  Nicoll  v.  Roosevelt,  3  John.  Ch.  60. 
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It  must  be  observed,  however,  that  where  a  suit  is  founded  on  Againit  whom 

intrset,  the  parties  to  that  contract  or  their  representatives  are  in  v^^ip^*][I^f^ 

neral   the  only  necessary  parties ;  where,  therefore,  a  bill  was  Where  wife 

ed  to  set  aside  a  contract  that  had  been  entered  into  by  a  defend-  "/**  1^7* 

^  though  con- 

it  for  the  sale  of  his  wife's  estate,  to  which  bill  the  wife  was  no  tract  relates  to 

trty,  and  the  defendant  died,  whereupon  the  suit  was  revived  ^^^  estate. 

[ainst  his  personal  representative,  it  was  contended  that  the  wife 

ight  to  have  been  made  a  party  to  a  bill  of  revivor,  as  she  had 

i  interest  in  enforcing  the  contract,  but  Sir  T.  Pluroer,  M.  R., 

rerraled  the  objection  (m).    It  is,  nevertheless,  to  be  recollected 

lat,  where  a  man  and  his  wife  are  defendants,  if  the  wife  dies, 

lere  will  be  an  abatement  of  the  suit,  and  that  the  administrator 

r  the  wife  must  be  made  a  party  by  revivor  (n) 

In  the  abofve-mentioned  case  of  Humphrey  v,  Hollis  (o),  it  was  where  action 

voided,  that  where  a  bill  was  retained  with  liberty  to  the  plaintiff**  '?^  directed 

»  bring  an  action  against  one  of  the  defendants,  for  the  purpose  sfv^^  de- 

r  trying  the  validity  of  the  contract,  and  no  direction  was  given  fendantt. 

I  to  the  other  defendants  attending  the  trial,  the  circumstance  of 

le  action  having  been  tried  after  the  death  of  one  of  such  other 

sfendants,  and  before  the  suit  had  been  revived  against  his  rep- 

isentatives,  did  not  pnqudice  the  trial,  although  it  would  have 

Ben  different  if  the  other  defendants  had  been  directed  to  at- 

«i(p). 

It  may  be  noticed  here,  that  a  suit  which  has  become  entirely  May  be  for 
bated  may  be  revived  as  to  part,  only,  of  the  matter  in  litigation,  i^UgaUan. ' 
r  as  to  part,  by  one  bill,  and  as  to  the  other  part,  by  another : 
raSy  if  the  rights  of  a  plaintiff  in  a  suit,  upon  his  death,  become 
estedy  partly  in  his  real  and  partly  in  his  personal  representative, 
le  veal  representative  may  revive  the  suit  so  far  as  concerns  his 
.tie,  and  the  personal  so  far  as  his  demand  extends  (q). 

But  alfhoogh  a  suit  may  be  revived  as  to  part  of  the  matter  in bat  not  as 

tigatioD,  it  cannot  be  revived  as  to  part  of  the  proceedings,  —  ^  part  only  of 

lift  a  revivor  cannot  be  made  to  operate  from  a  particular  period 

r  the  cause  only,  but  the  whole  proceedings,  bill,  answer,  and 

rders  made  in  the  cause,  roust  stand  revived ;  for  the  revivor  is 

at  a  continuance  of  the  same  suit,  and  it  cannot  be  a  continua- 

on  of  the  same  unless  it  proceeds  from  where  the  other  left  off  (r). 

With  respect  to  the  form  of  a  bill  of  revivor,  the  49th  Order  of  Form  of  bill 

of  revivor. 

Cm)  Hamphreys  «.  Hollis,  Jao.  7a  (q)  Lord  Red.  60 ;  Ferrers  v.  Cher- 

(i4  Ante,  p.  901.  ry,  1  Eq.  Ca.  Ab.  3, 4;  [Story  £q. 

(•)Ubi>am.  PI.  §367.] 

(F)  Ante,  p.  1381-9.  (r)  For.  Rom.  .174. 
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Of  Supplement  and  Revivor. 


Form  of 
BillofRerivor 


What  mast  be 
sUted. 


Prayer. 


that  de- 
fendant maj 
admit  asaeu, 


and  an- 
swer original 
bill, 


August,  1841  (1),  has,  as  wc  have  seen  (5),  directed  that  it  ^hallnoC 
be  necessary,  in  any  bill  of  revivor,  to  set  forth  any  of  the  state- 
ments in  the  pleadings  in  the  original  suit,  unless  the  special  cir- 
cumstances of  the  case  may  require  it. 

Before  this  Order,  it  seems  to  have  been  right  to  set  out  suffi- 
cient to  show  the  plaintiff's  title  to  revive,  and  probably  this  prac^ 
tice  ought  still  to  be  continued  under  the  Order  {t),     A  bill  of 
revivor  must  state  the  original  bill,  and  the  several  proceedings 
thereon,  and  the  abatement  and  the  plaintiff's  title  to  revive  (z), 
and  charge  that  the  cause  ought  to  be  revived  and  stand  in  the 
same  condition,  with  respect  to  the  parties  in  the  bill  of  revivor, 
as  it  was  in  with  respect  to  the  parties  to  the  original  bill  at  the 
time,  the  abatement  happened ;  and  it  must  pr^y  that  the  suit  maj 
be  revived  accordingly,  or  that  the  defendant  may  show  good 
cause  to  the  contrary  (y).     It  may,  likewise,  be  necessary  to  praj, 
that  the  defendant  may  answer  the  bill  of  revivor,  as  in  the  case 
of  a  requisite  admission  of  assets  by  the  representative  of  a  de- 
ceased party  (z).     In  this  case,  if  the  defendant  does  admit  assets, 
the  cause  may  proceed  against  him  upon  an  order  of  revivor  mere- 
ly ;  but,  if  he  does  not  make  that  admission,  the  cause  must  be 
heard  for  the  purpose  of  obtaining  the  necessary  accounts  of  the 
estate  of  the  deceased  party,  to  answer  the  demands  made  against 
it  by  the  suit ;  and  the  prayer  of  the  bill,  therefore,  in  such  case, 
usually  is,  not  only  that  the  suit  may  be  revived,  but  also  that,  in 
case  the  defendant  shall  not  admit  assets  to  answer  the  purposes  of 
the  suit,  those  accounts  may  be  taken,  and  so  far  the  bill  is  in  the 
nature  of  an  original  bill  (a)  (2). 

"  If  a  defendant  to  an  original  bill  dies  before  putting  in  an 
answer,  or  after  an  answer  in  which  exceptions  have  been  taken, 
or  after  an  amendment  of  the  bill  to  which  no  answer  has  been 
given,  the  bill  of  revivor,  though  requiring  in  itself  no  answer, 

(5)  Ante,  p.  1675.  ner  of  stating  a  plaintiff 's  title,  where 

(t)  Phelps  V.  Sproule,  4  Sim.  318  ;  it  is  derived  under  a  probate  or  letter 

and   vide   Vigers  v.  Lord  Audley,  i)  of  administration,  vide  ante,  p-  363. 

Sim.  72,  and  ante,  p.  1675 ;  For.  Rom.         (y)  Lord  Red.  75. 

209.  (2)  Ibid. 

{x)  Lord  Red.  75.    As  to  the  man-         (a)  Lord  Red.  77. 


(1)  The  Supreme  Court  of  the  United  States  have  adopted  the  same  role 
in  Rule  47  of  their  Equity  Rules,  January  Term,  1842. 

(2)  Story  Eq.  PI.  §  374. 

Upon  a  bill  of  revivor,  the  sole  questions  before  the  Court  are,  the  comp** 
tency  of  the  parties  to  revive,  or  the  correctness  of  the  frame  of  the  hi"- 
Bettes  V.  Dana,  2  Sumner,  383. 

A  bill  of  revivor,  when  necessary,  may  befiledof  course,  without  an  orJJ 
of  the  Court  granting  permission  to  file  it.     Pendleton  v.  Fay,  3  Paige,^' 
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ABl  prmj  that  the  person  against  whom  it  seeks  to  revive  the  suit       Process. 
ay  answer  the  original  bill,  or  so  much  of  it  as  the  exceptions  ,^^^f?I[^^' 
ken  to  the  answer  of  the  former  defendant  extend  to,  or  the 
aendments  remaining  unanswered  "  (6). 

If  the  suit  seeks  merely  to  revive  the  suit,  it  prays  simply  for  a for  sub- 

ibpoena  to  revive :  if  it  requires  an  answer,  as  in  the  case  of  a  ?«»«• 
11  against  an  executor  requiring  him  to  admit  assets,  it  shall  pray 
sabpoena  to  revive  and  answer. 

A  bill  of  revivor  or  the  draft  of  it  must  be  signed  by  counsel.  Signature  of 
nd  the  process  of  filing  it  is  the  same  as  that  of  filing  an  original  ^?^""*^ 

m  (c).  "^^ 

The  form  of  the  subpoena  upon  a  bill  of  revivor  is  the  same  as  Subpama. 
hat  issued  upon  an.  original  bill  {d),  except  that  it  states  the  na- 
ore  of  the  bill  to  which  the  defendant  is  required  to  appear.     It 

s  saed  out  and  served  in  the  same  manner  as  an  ordinary  subpoena y^q^  ^^q^ 

e),  and  in  the  case  of  a  peer,  &c.,  it  must  be  preceded  by  a  let-  o«t,  served, 
er  missive,  the  service  of  which  must  be  accompanied  by  a  copy      ' ' 
»f  the  bUl  (g)  (1). 

If  a  defendant,  having  been  served  with  a  subpana,   neglect  to  Appearance  of 
ippear  to  a  bill  of  revivor  within  eight  days  after   the  service  of^®^°^*°*' 
he  subpcena,  he  becomes  liable  to  the   ordinary  process   of  con- 
»mpt  /or  want  of  appearance  (A).     It  is,  however,   competent  to 
lie  plaintiff*  to  enter  an  appearance   for  the  defendant,  in  like 
manner  as  to  an  original  bill,  should  he  think  fit  so  to  do  (t).     In  ' 

the  event  of  the  defendant  appearing  himself  to  the  bill,  the  plain- 
tiff may  avail  himself  of  the  provisions  of  the  Gist  Order  of  May, 
1845,  which  directs,  that  "  The  plaintiff  in  a  bill  of  revivor,  or  of  After  appear- 

revivor  and  supplement,  is  entitled  as  of  course   upon   motion  or  *°ce  when 
,  ,  .        ./.      1   /.     1  1      .  order  to  re- 

petition to  the  common  order  to  revive,  if  a  defendant,  having  ap-  ^iye  may  be 

peared  in  person,  or  by  his  own  solicitor,  does  not  within   eight  obtainecf. 
days  after  such  appearance  plead  or  demur  to  the  whole  bill,  or  to 
90  moch  thereof  as  prays  the  revivor." 

The  12th  article  of  the  16th  Order  is  similar  in  effect,  direct- 
ing, **  That  a  defendant  who  has  appeared  in  person  or  by  his 
solicitor,  and  desires  to  show  cause  against  an  order  to  revive  be- 

(&)  Ibid. ;  [Story  Eq.  PI.  §  325.]  quired  also  to  answer  original  bill,  he 

(e)  Ante,  p.  453.  must  also  be  served  with  a  copy  of 

(i)  Ante,  p.  496.  snch  original  bill,  ante,  p.  501 . 
(«)  Ante,  p.  499.  (A)  Ante,  p.  517-8. 

{g)  Ante,  p.  531.   If  the  peer  is  re-        (i)  Ibid. 


(1)  It  is  error  to  proceed  to  a  decree  on  a  bill  of  revivor  without  process  on 
theun  of  revivor  executed.  Sweet  v  Bigg,  5  Litt.  17;  Shields  v.  Craig, 
6  Monroe,  373. 
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Orders  to   re-  iog  made,  has  for  that  purpose  only  eight  days  after  such  appear- 

,^^J^*^^^^  ance,  within  which  he  is  to  plead  or  demur  to  bill  of  revivor. 

If  he  does  not  plead  or  demur   within  such   eight  days,  the 

plaintiff  is  entitled  as  of  course  to  the  common  order  to  revive." 

Order  only  ap-      These  Orders  do  not  seem  to  have  effected  any  change  in  the 

plies  after  ap-  pjevious  practice,  which  was  recrulated  by  the  10th  Order  of  D^ 

pearance  by       *  *  o  j 

defendant.        cember,  1833,  now  discharged.      It  will  be  observed  that  thej 

apply  only  when  a  defendant  appears  himself  to  a  bill  of  reviTor, 
they  do  not  extend  to  the  case  of  an  appearance  being  entered  for 
a  defendant  by  the  plaintiff.  •  Moreover,  if  an  answer  to  the  biQ 
of  revivor  is  required,  the  defendant's  obedience  to  the  suhj^aM^ 
must  be  enforced  by  the  ordinary  process  of  contempt. 
The  last  mentioned  Order  moreover  only  applies  when  the  de- 
•   fendant  has  been  served  with  a  suhpana ;  if  he   absconds,  the 
plaintiff  may  proceed  against  him  in  the  same  manner  as  is  before 
pouited  out  when  the  defendant  to  an  original  bill  absconds. 
Process  where      The  62nd  of  the  Orders  of  May,  1845,  provides  for  the  ciac 
omiVtoaprcar  ^^®°»   ^^^^  ^^®  service  of  a  subpcena  upon  the  defendant,  the 
himself.  plaintiff  enters   an  appearance   on  him ;  it  directs  "  That  if  the 

plaintiff  in  a  bill  of  revivor  and  supplement,  has   caused  an  ap- 
pearance thereto  to  be  entered  for  any  defendant  against  whom  it 
is  sought  to  revive  the  suit ;    and  such  defendant  does  not  within 
eight  days  after  such  appearance,  plead  or   demur    to  the  wbde 
bill,  or  to  so  much  thereof  as  prays   the  revivor,  the  Court  maj, 
if  it  thinks  fit,  make  the  common  order  to   revive   upon  motion, 
such  motion  being  made  on  notice,  to  be  served  on  such  defend- 
ant, as  other  notices  of  motion,  if  such  defendant  was  a  party  to 
the  suit,  at  the  time  of  the  abatement   thereof;  but  if  such  de- 
fendant was  not  a  party  to  the  suit  at  such  time,  then  such  motion 
is  to  be  made  on  notice  served  on  such  defendant  personally,  uD" 
less  it  appears  on   affidavit  that  the  plaintiff  is  unable   or  ought 
not  to  be  bound  to  serve  such  notice  personally,  by  reason  of  sucti 
defendant  being  out  of  the  jurisdiction,  or  being   concealed,   ^^ 
for  any  other  cause,  and  if  it  appears  to  the  Court  that  the  plai^ 
tiff  cannot  or  ought  not  to  be  bound  to  serve   such  notice  peraC^^ 
ally,  then  upon  notice  otherwise  served  or  published  as  the  Co^-^^^ 
may  direct." 

Under  these  Orders,  the  plaintiff  may  in  all  cases  obtain  an  (^^ 
der  to  revive,  unless  the  defendant  shows  sufficient  cause  to  tb^^ 
contrary  ;  and  it  may  be  observed  that,  wherever  the  suit  abated' 
whether  the  abatement  requires  merely  a  bill  of  revivor  or  of  re 
vivor  and  supplement,  the  suit  must  be  revived  by  an  order  to  re 
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ve,  and  it  is  not  in  general  regular  to  wait  till  the  hearing,  and  Orders  to   re- 
len  to  revive  the  suit  by  decree  {k).  v^^-^v-^/ 

We  have  seen  that,  now,  under  certain  circumstances,  the  de — ;—  if  not  ob- 
indant  can,  upon  the  abatement  of  a  suit,   move  that  it  may  be  ^a^^Jlff  jg. 
svived  within  a  limited  time,  or  that  the  bill  may  be  dismissed  fendant  maj 
I).     It  would  seem,  therefore,  that  if  a  plaintiff,  after  filing  a  bill  ™?^®  ^  «*»■- 

f  revivor,  should  neglect  to  obtain  the  order  to  revive,  a  similar '^^  ^^^ 

lotion  might  be  made.  After  decree,  as  the  defendant  may  him-  decree,  obtain 
elf  revive,  probably  he  may  also  obtain  an  order  to  revive  upon  °'"®'  nimseif 
he  plaintiff's  bill  (m). 

All  orders  for  the  revival  of  proceedings  must  be   regularly  Service  of 
lerved,  bat  it  does  not  seem  that  personal  service  is  requisite  (n).  order, 

It  will  be  observed,  that  the  form  of  the  General  Orders  of  May, 
1845  (o),  is  such  as  to  make  it  incumbent  upon  a  defendant,  de-  by  demurrer 
iroua  to  show  cause  against  an  order  to  revive,  either  to  plead  or  or  plea. 
lemur  to  the  bill  (1);  he  cannot  show  cause  by  answer,  so  as  to 
irevent  an  order  to  revive  being  obtained.  This  is  similar  to  the 
iractice  before  the  Orders  issued.  In  fact  the  putting  in  of  an 
mswer  has  always  been  treated  as  a  submission  to  the  suit  being 
-evived,  upon  which,  notwithstanding  any  thing  that  may  be  con- 
ained  in  the  answer,  it  is  a  matter  of  course  to  draw  up  the  order 
to  revive  (p)  (2). 

But,  although  a  defendant  cannot,  by  answer,  prevent  the  revi-  Defendant 
ring  of  the  suit,  he  may,  if  required  to  answer  the  bill,  controvert  ™*y  by  an- 
he  plaintiff's  title  to  revive  in   his  answer,  and,  if  he  does  so,  vert  plaintiff's 
md  succeeds  in  showing,  at  the  hearing,  that  the  plaintiff  was  ^^^  ^  revive. 
lot  entitled  to  revive,  the  plaintiff  will  take  nothing  by  his  suit  (jp). 


A  bill  of  revivor  is  liable  to  demurrer  if  it  does  not  show  asufii-  Demurrer  to 
cient  ground  for  reviving  the  suit  (9),  or  any  part  of  it  (r),  either  bill  of  revi- 
bj  or  against  the  person  by  or  against  whom  it  is  brought  (5).    ^  ^  ^' 

(k)  1  Smith,  668, 3rd  ed. ;  see  post,  465 ;  Codrington  v.  Houlditch,  5  Sim. 

ins.  286. 

(I)  Ante,  p.  954.  (p)  Harris  v.  Pollard,  3  F.  Wms. 

(m)  Ante,  p.  1702.  348 ;  Lord  Red.  77. 

fm)  1  Harr.  ^ed.  Newl.)  p.  71.  (q)  Harris  v.  Pollard,  ubi  supra  ; 

(o)  62nd  Oroer,  last  page.  Humphreys  v.  Incledon,  1  Dick.  38. 

(p)  Harris  v.  Pollard,  3  P.  Wms.  (r)  1  £q.  Ca.  Ab.  3,  4. 

Md;    Lewis    v.  Bridgman,  2  Sim.  (5)  University  Coll.  v.  Fozcroft,  2 

Ch.  Rep.  244. 


8)  Pendleton  v.  Fay,  3  Paige,  204. 
B  a  bill  to  revive  or  enforce  a  former  decree,  the  first  decree  cannot  be 
fMtdoned.     Dunlap  v.  M'llvoy,  3  Litt.  273. 
(S)  Pendleton  «.  Fay,  3  Paige,  206,  cited  ante,  1706,  note. 
(3)  Story  Eq.  PI.  §  617,  et  seq.  §  829. 
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Orders  to  Ae-  A  demurrer  will  also  lie  to  a  bill  of  revivor  brought  singly  for 
^^^'  costs  which  have  not  been  taxed,  unless  in  those  cases  which 
come  within  the  exceptions  to  the  general  rule  on  this  subject 
which  have  been  before  pointed  out  {t).  The  want  of  parties  is 
also  a  ground  for  demurring  to  a  bill  of  revivor,  though,  as  we 
have  seen,  it  cannot  be  demurred  to  for  want  of  a  piurtj  who  wu 
not  before  the  Court  at  the  time  of  the  abatement  (u) ;  or  who 
has  not  appeared  to  the  original  bill  (z). 


^'®"-  If  a  bill  of  revivor  is  brought  without  sufficient  cause  to  revife, 

and  this  is  not  apparent  on  the  bill,  the  defendant  may  plead  the 
matter  necessary  to  show  that  the  plaintiff  is  not  intitled  to  revire 
the  suit  against  him  {y) ;  or,  if  the  plaintiff  is  not  intitled  to  re- 
vive the  suit  at  all,  though  a  title  is  stated  in  the  bill  so  that  the 
defendant  cannot  demur,  the  objection  to  the  plaintiff's  title  wm^, 
also,  be  taken  by  way  of  plea  (2)  (1). 
Of  Oie  Stat  of     The  question  whether  a  plea  of  the  Statute  of  Limitations,  will 
21  Jack?I."c.    ^ply  ^o  ^^^^  of  revivor,  has  been  the  subject  of  considerable  dift* 
16.  cussion.     Lord  Redesdale,  however,  states  (a),   '^  Thai  if  a  per- 

son, intitled  to  revive  a  suit,  does  not  proceed  in  due  time,  he 
may  be  barred  by  the  Statute  of  Limitations,  which  may  be  pleaded 
Will  not  apply  to  a  bill  of  revivor  afterwards  filed."     In  support  of  this  proposi- 
a^oulu!^^^  ^  ^'^°^»  however,  his  Lordship  refers  to  HoUingshead^s  case  (6), 
which,  although  a  case  in  point  as  to  the  general  principle,  yet 
establishes  a  very  important  distinction  (c),  viz.,  that  where  the 
bill  of  revivor  is  after  a  decree  to  account,  it  is  not  within  or  bar- 
rable  by  the  Statute  of  Limitations  :  though  the  demand  may  be 
a  very  stale  one,  and  not  to  be  encouraged  (2). 
on  same  ^'  ^®  ^^  ^®  recollected,  that  a  defendant  to  a  bill  of  revivor  can* 

ground  as  plea  not  plead  to  the  original  bill  a  plea  which  has  been  pleaded  by 
to  original  bill 

which  has  ^t)  Ante,  p.  1696 ;  Ld  Red.  201.        Annesley,  2  Sch.  &  Lef.  607 ;  Egre- 

been  over-  (,4)  Metcalfe  v.  Metcalfe,  1  Keen,     mont  v,  Hamiltoh,  1  B.  dt  B.  524 ; 

ruled.  74  .  ante,  p.  1704  ;  [Story  Eq.  PI.  §     Onge  v.  Truelock,  2  MoU.  31.    h 

624.]  seems,  however,  that,  afler  a  great 

(x)  Ante,  p.  1698.  lapse  of  time,  it  is  in  the  discretion  of 

(y)  Ld.  Red.  289 ;  Harris  r.  Pol-    the  Court  to  be  regulated  by  circum- 
lara,  3  P.  Wms.  348.  stances,  whether  relief  shall  be  given. 

(2)  Ibid.  Hollingshead's  case,  ubi  supra;  Hov- 

(a)  Lord  Red.  290.  enden  v.  Lord  Annesley,  ubi  supra  \ 

{h)  1  P.  Wms.  743.  Lord  Egremont  v.  Hamilton,  ubi  su- 

(c)  Vide  etiam,  Hovenden  v.  Lord    pra. 

(1)  Story  Eq.  PI.  §  829,  et  seq. 

The  want  of  proper  parties  may  also  be  objected  to  a  bill  of  reviyor. 
Story  Eq.  PI.  §  830 ;  Bettes  v.  Dana,  2  Sumner,  383. 

(2)  See  Story  £q.  PL  §  831. 
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lie  ofiginal  defendant  and  oTcrruled,  although  if  a  plea  has  been    .  Pleas  to 
»at  in,  and  the  original  defendant  has  died  before  argument,  the       ^  ^^^vor 
lefendant  may  plead  the  same  matter  de  novo  {d). 

Pleas  and  demurrers,  as  well  as  answers,  to  bills  of  revivor  are 
abject  to  the  same  roles,  as  well  of  pleading  as  of  practice,  as 
>leas  and  demnners  to  original  bills. 


It  seems  to  have  been  thought  that  a  defendant  could  only  object  Answer  to 
U>  a  revxTCff  by  way  of  plea  or  demurrer  («),  and  there  may  be  ^*^  ®^  revivor. 
great  ccmTeBience  in  thus  making  the  objection,  for,  as  we  have 
seen,  if  the  defendant  objects  by  answer,  it  will  not  prevent  the 
order  to  revive  (f)^  and  the  point  can  only  be  determined  by 
bringing  the  cause  regularly  to  a  hearing ;  whereas,  if  the  objec- 
tion is  taken  by  plea  or  demurrer,  it  may,  in  general,  be  immedi- 
ately determined  in  a  summary  way  (^),  and  before  the  order  to 
revive  has  been  obtained,  provided  the  plea  or  demurrer  be  filed 
within  eight  days  after  appearance  (A)  (1). 

But  although  where  an  answer  is  called  for,  the  defendant  may.  Where  proper. 
by  It,  object  to  the  revivor,  yet,  if  it  be  a  mere  biU  of  revivor,  in 
which  the  qnesdon  between  the  parties  is  simply  as  to  the  right  to 
revive,  an  answer,  nnless  required  by  the  bill,  is  unnecessary. 
When  an  answer  is  required,  it  must  be  confined  to  such  matters 
as  are  called  for  by  the  bill  or  would  be  material  to  the  defence 
with  reference  to  the  order  made  upon  it.     Upon  this  ground  it  Impertinent 
has  been  held,  that  where  a  defendant  to  a  bill  of  revivor  inserted  ^J|JJ^  which 
in  his  answer  a  variety  of  matters  which,  if  stated  in  answer  to  would  have 
the  original  biD,  might  have  been  a  good  defence  to  that  bill,  but  ^^^'^^^uiT 
was  not  seletant  to  the  question  of  revivor,  the  answer  was  to  that 
extent  impertinent  (t).    And  so,  where  the  answer  to  a  bill  of  re- 
riror  set  out  a  detailed  account  of  the  proceedings  which  had 
taken  place  in  the  suit  for  the  purpose  of  objecting  to  them  as 
irregular  and  oppressive,  and  it  was  insisted  that  some  of  the 
oiders  which  had  been  made  in  the  cause  ought  to  be  set  aside, 
and  that  nuney  which  had  been  paid  out  of  Court  under  them 
bvooght  back;  it  was  held,  upon  exceptions  to  the  Master's  report, 

(O  Ante,  p.  804.  {jg)  Lord  Red.  289. 

h)  B^aim  «u  PoUmrd^  3  P.  Wms.        (A)  Ante,  p.  1706-9. 
S*.  (%)  f^anney  v,  Totty,  11  Price,  117 ; 

(/)  AiOe^  lut  page.  [Story  £q.  PL  §  370  (a).] 

(1)  Story  £q.  PL  $  8S9. 
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Answers    to 
Bills  of  Reyi- 


Where  matters 
of  defence 
have  arisen 
since  original 
bill. 


Exceptions  for 
impertinence 
and  insuffi- 
ciency. 
Not  allowed 
after  order  to 
revive. 


Signature  of 
counsel. 
Filing,  &c. 

Replication, 


afler  cause  at 
issue  or  decree. 

Setting  down 
for  hearing. 


upon  a  reference  for  impertinence,  that  such  statements  in  the 
answer  were  impertinent  (A:). 

An  answer,  however,  to  a  bill  of  revivor  will  not  be  impertment, 
if  it  states  matters  of  defence  which  have  occurred  since  the  an- 
swer to  the  original  bill  was  filed,  although  such  matters  do  not 
affect  the  title  of  the  plaintiff  to  revive  ;  therefore,  where  the  de- 
fendants to  a  bill  of  revivor,  in  addition  to  answering  the  state- 
ments in  the  bill,  stated  that  they  had  become  bankrupts,  and  had 
obtained  their  certificates,  and  claimed  the  benefit  of  the  statates 
in  force  relating  to  bankrupts,  and  the  plaintiffs  excepted  to  this 
part  of  the  answer  for  impertinence,  the  V.  C.  of  England  confirmed 
the  Master's  report  overruling  the  exceptions  (/). 

An  answer  to  a  bill  of  revivor  is  liable  to  exceptions  for  imper- 
tinence and  insufficiency  the  same  as  an  answer  to  an  original 
bill  ;  but  it  is  to  be  noticed,  that  if  an  executor  or  administrator, 
by  his  answer,  admits  assets,  and  the  plaintiff,  upon  coming  in 
of  the  answer,  revives  his  suit,  and  proceeds  in  the  original  caose 
upon  the  revivor,  he  shall  never  afterwards  refer  the  answer  for 
insufficiency ;  *'  for  this  he  ought  to  have  done  at  first,  and  before 
he  proceeded  to  revive  the  original  cause  ;  his  doing  whereof  b 
an  admission  that  the  answer  was  full  and  perfect,  or  otherwise  he 
might  have  excepted  thereto,  and  had  the  opinion  of  the  Court 
thereon  ;  but  then  he  could  not  have  proceeded  to  revive  till  he 
had  got  over  that  point  "  (m). 

An  answer  to  a  bill  of  revivor,  like  all  other  pleadings,  must 
be  signed  by  counsel,  and  may  be  put  in  and  filed  in  the  same  man- 
ner as  other  answers,  which  it  resembles  in  all  other  points. 

If  the  answer  does  not   admit  the  plaintiff's  title  to  revive,  o^ 
state  any  circumstances  which  the  plaintiff  is  desirous  of  contro- 
verting, it  must,  if  the  abatement  has  taken  place  afler  decree, 
or  after  issue  joined   in  the  original  cause,  be  replied  to,  aft^^ 
which  the  proceedings  upon  it  will  be  the  same  as  upon  an  origi*^^ 
bill  (n). 

If  the  bill  of  revivor  is  filed  before  decree,  or  before  issue  '}9^^ 
ed  in  the  original  cause,  a  separate  replication  will  be  unnecessa^^ 
and  the  revived  suit  and  the  original  suit  may  be  set  down  un<^^ 
one  certificate  (o). 

(k)  Wagslaff  v»  Bryan,  1  R.  <&  M.     a  bill  of  revivor  expressly ;  but 

would  seem  probable  that  the  defen*^ 
ant  has  the  same  time  for  answerii^^ 
as  to  an  original  bill ;  see  ante,  p.  84^" 

y.,, (o)  Catton  V,  Earl  of  Carlisle, 

(n)  1  Smith,  669,3rd  edit.  The  Mad.  427;  et  vide  1  Smith,  670, 3r^ 
Orders  of  May,  1845,  do  not  mention    edit. 


28 

(I)  Langley   v.  Overton,   10  Sim. 
345. 

(m)  For.  Rom.  180. 
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Witi  respect  to  the  necessity  for  setting  down  a  bill  of  revivor  Hearing  when 
for  hearing,  it  must  depend  upon  whether  the  object  of  the  bill  ^^^^^^^^^^ 
has  been  accomplished  bj  the  order  to  revive.     If  it  merely  prays  In  what  cases 
tiut  die  nit  may  be  revived,  a  hearing  will  be  unnecessary,  as  '"^necewory. 
tiie  object  vriU  be  completely  eflfected  by  the  order  to  revive  ;  and 
if,  under  such  circumstances,  the  revivor  suit  is  brought  on  for  Not  where  ob- 
Ijciring,  the  plaintiff  will  have  to  pay  the  costs.     This  will  apply  j^y  order  to 
equally  to  cases  in  which  the  bill  of  revivor  is  filed  by  the  plain-  revive, 
tif,  Of  those  who  represent  him,  or  aller  decree,  by  a  defendant,  Whether  roit 
<v  thoie  who  represent  him,  the  mere  order  to  revive  will,  in  such  !5J*^2ff  ^ 
case,  beeflectaal  against  both  plaintifib  and  co-defendants  (jp).      defendant. 

It  if,  however,  to  be  observed,  that,  although  where  a  bill  seeks 
3  reriror  only,  a  mere  order  to  revive  will  obviate  the  necessity 
y  setting  down  the  revivor  for  hearing,  this  will  not  be  the  case 
^thedefeodani  b  called  upon  to  answer,  and  by  his  answer  con- 
^^^erts  the  right  to  revive.     In  such  case  the  revivor  suit  must  be 
^  <^own  for  hearing,  notwithstanding  the  order  to  revive  has  been 
^^^Ued  (g)  ;  and  it  is  to  be  noticed,  that,  wherever  the  bill  con- 
^^  supplemental  matter,  as  well  as  matter  of  revivor,  a  hearing 
.  ^^  be  DecesBary  ;  and  thatg^he  bill  of  revivor  must  in  such  case, 
^  ^t  down  Sx  hearing,  as  well  against  the  party  to  the  revivor, 
^fS^inst  the  party  to  the  supplemental  matter.    Thus,  where 
^ui  ipas  g]ed,  which  was  supplemental  against  the  heir,  but  was 
^^re  bill  of  revivor  with  respect  to  the  administratrix,  against 
*U>uj  ihe  common  order  to  revive  had  been  made,  the  V.  C.  of 
T^S^and  held  that  the  cause  must  be  set  down  to  be  heard  against 
y^  administratrix  as  well  as  against  the  heir,  although  if  it  had 
^^^o  a  simple  bill  of  revivor  against  the  administratrix,  a  hearing 
^uld  bare  been  unnecessary  (r). 
Ir  the  UD  of  revivor  prays  for  an  admission  of  assets  by  the  Where  de- 
*"^pr€senUtifc  of  a  deceased  party,  and  the  defendant  admits  as-  ^^*  ^^^^^ 
^^ts^  the  cause  may  proceed  against  him,  upon  the  order  of  revivor 
^erejy ;  but,  if  he  does  not  make  that  admission,  the  cause  must  Secus^  where 
*^  heard  for  the  purpose  of  obtaining  the  necessary  accounts  of  ®   °®"  ^^^' 
^^    estates  of  the  deceased  party,  to  answer  the  demands  made 
^^nst  it  (s). 

If  the  bill  of  revivor  is  filed  before  the  decree,  it  may,  if  the  Where  rait  re- 
^^'^ginal  cause  has  not  been  set  down  for  hearing,  be  set  down  to-  decree  • 
Esther  with  it,   but  if  the  original  cause  has  been  already  set 
^^^^^^,  it  most  be  set  down  separately,  and,  in  respect  to  all  fees 

\  ^)  Pmen  v.  Lunn,  5  Rnis.  3.  (r)  Lake  v,  Austwick,  4  Jurist,  314. 

J7)  Harris  v.  Pollud,  3  P.  Wms.        (s)  Ld.  Red.  76. 
^  5  Seton  on  Decreet,  385. 
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When  necessa-  and  charges,  it  is  considered  as  a  separate  cause  until  the  de- 
ry  to  be  tet  ... 

down.        cree  (t). 

If  there  has  been  a  decree  in  the  original  cause,  the  bill  of 

revivor  must,  if  necessary  to  be  heard,  be  set  down  separately,  or 

it  may  be  so  set  down  that  it  shall  come  on  for  hearing  with  the 

cause  upon  further  directions. 

Whensubp(BTui     It  may  be  mentioned  here,  that  where  an  abatement  takes  place 

menl^^ori^n-  ^^^  ^^®  original  cause  has  been  set  down,  and  the  subpoena  to 

al  suit  nee-       hear  judgment  served,  and  the  suit  is  afterwards  revived  by  order, 

••"'y*  ng  new  subpoena  to  hear  judgment  is  necessary  in  the  original 

cause  (u),  unless  there  are  new  parties  introduced  by  the  revivor, 

in  which  case,  such  new  parties  must  be  served  with  a  subpcena, 

although  the  other  defendants  need  not  (z). 

in  revived  suit.      If  the  abatement  is  general,  and  it  is  necessary  to  set  thebiUof 

revivor  down  for  hearing,  subpoenas  to  hear  judgment  in  the  reri- 

vor  suit  must  be  served,  even  though  it  may  not  be  necessary  to 

serve  subpoenas  in  the  original  suit  (y). 


Effect  of  It  may  be  useful  to  the  practitionei^  before  concluding  thissec- 

a  a   men  .       ^.^^^  ^^  direct  his  attention  to  some  of  the  ordinary  effects  of  abate- 
ment and  revivor,  upon  the  proceedings  in  the  cause. 
Where  it  is  Where  the  abatement  is  total,  i.  c,  where  it  is  caused  bj  the 

total.  death,  bankruptcy,  insolvency,  or  marriage  of  the  plaintiff  (being 

^  d'      ^  female),  the  cause  is  completely  suspended  and  cannot  be  pro- 

of order  can     ceeded  in,  till  it  has  been  revived,  or  the  defect,  caused  by  the 
be  had.  abatement,  cured  by  supplemental  bill  (1) ;  and,  in  general,  all  or- 

ders made  pending  such  abatement,  will  be  considered  nugatory, 
and  may  be  discharged.  The  same  rule  will  also  apply  where  the 
abatement  has  been  caused  by  the  death  of  one  or  more  plaintife* 
Thus  if,  pending  a  total  abatement,  process  of  contempt  is  issued, 
it  will  be  irregular,  and  may  be  discharged  on  motion  with  costs, 
and  if  a  defendant  is  arrested  on  any  process  pending  such  abate- 
ment, he  will  be  discharged  from  such  arrest,  with  costs  (2).  So, 
also,  an  order  to  dismiss  a  bill  for  want  of  prosecution,  obtained 
pending  an  abatement,  will  be  irregular  (a). 

(0  1  Smith,  670,  3rd  edit.  (x)  1  Smith,  403. 

(tt)  Bray     v.   Woodran,    Mad.    <&  (y)  Ibid. 

Geld.  72;  sed  vide  contra,  Cockburn  (r)  Wilson  v.  Metcalfe,  MSS. 

V.  Raphael,  4  Sim.  18.  (a)  Sellars  v.  Dawson,  2  Anst 458- 

(1)  See  Johnson  v.  Thomas,  2  Paige,  377,  cited  ante,  1695,  note. 
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It  is  to  be  obseiTcd,  however,  that,  although  the  general  rule  is      Effect  of 

18  above  stated,  there  are  many  cases  in  which  the  Court  will  en-  v^^p^-^^!^^ 

lertain  applications  although  the  suit  is  abated  (1).     Thus  it  will  Stcus^  applica- 

sntertain  a  motion  to  discharge  process  of  contempt  issued  or  exe-  ^*^"'  ^  ^**" 

rated  pending  an  abatement ;  so  also,  although  no  regular  order  of  contempt 

to  dismiss  a  bill  for  want  of  prosecution  can  be  obtained  before  re-  J^cfir^larity 
^  1 1    1    'i*    1^        1  •     •/«..  iMuedorta- 

riYory  the  Court  is  now  enabled,  i^  the  plamtitf 's  representatives  ken, 

omit  to  revive  the  suit  within  a  reasonable  period,  to  make  an  or- ®^  *? 

der  that  they  shall  file  a  bill  of  revivor  within  a  limited  time,  or  vivor  within'* 

dae  that  the  bill  shall  be  dismissed  (6).  a  limited  time. 

It  basy  also,  where  the  right  to  money  in  Court  has  been  cle'ar  Money  paid 
under  former  orders  and  reports,  made  an  order  upon  petition  for  ^°*^       k^ 
payment  of  the  money  out  of  Court,  to  the  party  entitled,  without  ment. 
r^arding  the  abatement  (c)  (2),  or  for  the  delivery  of  deeds  and 
writings  brought  into  Court,  or  it  will  send  it  to  the  Master  for  in- 
qairj  to  whom  they  belong  {d). 

We  have  seen  also,  that  a  commission  to  examine  witnesses  Examination 
abroad  will  not  be  affected  by  an  abatement  of  the  suit,  and  that  °^  ^"*''*'a 
depositions  taken  under  it  (provided  neither  the  Commissioners  ted. 
nor  the  witnesses  have  received  notice  of  the  abatement),  will  be 
good  (e). 

An  inrolment  of  a  decree  may  also  be  made,  and  an  order  to  Decree  in- 
do  so,  nunc  pro  tunc,  may  be  made,  notwithstanding  an  abate-  '^Ued  pending 
ment  (/). 

Where,  however,  the  suit  abates  afler  a  decree  has  been  pro-  But  not  passed 
Doanced,  but  before  it  is  passed,  there  must  be  a  revivor  before  it  ^^  entered. 
can  be  passed  ( g). 

It  is  to  be  recollected  that  the  Statute  of  Limitations  will  run, 
pending  an  abatement,  in  all  cases  except  a  decree  to  account  (A). 

For  the  efl^t  of  an  abatement  upon  a  sequestration  to  enforce  Effect  upon 
an  answer  to  a  decree,  the  reader  is  referred  to  former  parts  of  the  ««qtte«tration. 
present  Treatise  (t). 

(h)  Ante,  p.  954.  son  v.  Took,  ibid.  115 ;  Peter  v.  Rob. 

Je)  Roandell  v.  Currer,  6  Ves.  250 ;  inson,  ibid.  116. 

eetiam.  Beard  v.  Earl  Powis,  2  (/)  Ante,  p.  1226. 

Ves.  399.  d)  BerUe  v.  Ld.  FaUdand,  1  Dick. 

(d)  Wharam  v,  Broughton,  1  Ves.  25. 

185.  (h)  Hollingshead's  case,  1  P.  Wms. 

(•)  Ante,  p.  1110 ;  vide  etiam.  Sin-  743,  ante,  p.  171 1. 

dair  V.  James,  1  Dick.  277;  Thomp-  (i)  Ante,  p.  1274. 


(1)  Proceeding  may  be  had  in  such  case  to  preserve  the  property  in  dis- 
pirte.  Washington  Ins.  Co.  v.  Slee,  2  Paige,  368 ;  or  to  set  aside  irregular 
proeeedin|rB  in  we  Master's  office ;  Quackenbush  v.  Leonard,  10  Paige,  131; 
or  to  pnnish  a  party  for  breach  of  an  injunction.  Hawley  v.  Bennett,  4 
Pain,  163. 

(S)  Methodist  Epis.  Church  v.  Jaques,  3  John.  Ch.  1. 
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Of  Bofflamni  and  Rivivor. 


Effect  of 
Abatement. 


'  where 
defendant  is  in  ! 
•iMlody  1 
proeesa, 


upon  an 

injunetion. 


npona 

receiTer. 


Upon  an  in* 
junction. 


It  is  to  be  observed,  that  an  abatement,  althongb  it  saspends  pro- 
ceedings in  a  cause,  does  not  put  an  end  to  tbem ;  therefore,  where 
process  of  contempt  has  been  executed,  and  a  defendant  is  in  cot' 
tody  upon  it,  and  afterwards  the  suit  abates,  the  defendant  is  not 
thereby  entitled  to  his  discharge  out  of  custody,  but  he  nrast  mm 
that  the  plaintiff  may  revive  within  a  limited  time,  or  that  the  b3I 
may  be  dismissed  and  he  may4>e  discharged.     So,  also,  an  iojiiDO' 
tion  is  not  absolutely  dissolved  by  an  abatement,  but  the  defendnt 
must,  if  he  wishes  to  get  rid  of  the  injunction,  move  that  the  plaah 
tiff  may  revive  within  a  limited  time,  or  that  the  injtnictiaD  BMf 
be  dissolved  {k)  (1).     With  respect  to  motions  of  this  descriptioo, 
Sir  Jas.  Wigram,  V.  C,  observed  (f),  '*  That  by  the  abatement  of 
the  suit  all  orders  made  in  it  would  naturally  drop.     When,  tlier» 
fore,  the  Court  (before  it  vnll  permit  an  injunetion  to  drop,  on  tbe 
ground  of  the  suit  being  abated)  gives  the  representatives  of  a  de- 
ceased  plaintiff  notice  that  the  injunction  will  be  dissolved,  onlai 
the  suit  is  revived  within  a  limited  time,  it  makes  no  order  agiinst 
the  representatives,  but,  as  matter  of  indulgence  merely,  gra 
them  notice  that  the  natural  consequences  of  the  abatement  of  the 
suit  will  ensue,  unless  they  take  measures  to  preveit  it.    And 
when  the  Court  makes  an  order  in  the  abated  suit  that  the  ibjime' 
tion  be  dissolved,  it  decides  only  that  it  will  no  longer  prevent  the 
natural  consequences  of  the  abatement  of  the  suit." 

The  same  observations  seem  to  apply  to  receivers  appointed  on- 
der  an  order  of  the  Court,  who  are  not  usually  discharged  on  abate- 
ment without  an  order  of  the  like  description. 

Where  an  abatement  is  partial,  e.  g.,  where  it  is  caused  by  the 
men  is  p  ,  death  of  a  defendant,  it  prevents  those  proceedings  only  by  which 
the  interest  of  the  deceased  defendant  may  be  affected ;  for  tbe 
death  of  a  defendant  makes  an  abatement  ^t/oar/ himself  alone ; 
therefore,  if  there  be  a  decree  against  trustees  and  their  cestvi^ 
trust  to  convey,  and  the  cestui  que  trust  dies,  the  trustees  may  be 
compelled  to  convey,  notwithstanding  his  death  (/).  So  ^so, pend- 
ing an  abatement,  by  the  death  of  a  defendant,  process  of  contempt 
may  be  issued  and  executed  against  the  other  defendants  ;  and,  we 


Where  ahate- 


(k)  Jones  ».  Massey,  Brown  v. 
Warner,  Turner  v.  Cole,  all  quoted  in 
Chowick  V.  Dimcfl,  3  Beav.  292. 
This  will  not  apply  to  injunctions 
made  perpetual  by  decree ;  vide  As- 


kew V.  Townsend,  2  Dick.  471,  ^ 
post. 

(0  Lee  V.  Lee,  1  Hare,  682. 

{l)  Finch  V.  Lord  Winchelsea,  ^ 
Eq.  Ca.  Ab.  2. 


(1)  Leggett  V.  Dubois,  2  Paige,  211 ;  Hawley  v.  Bennett,  4  Paige,  16^5 
White  V.  Fltzhugh,  1  Hen.  &  Munf.  1 ;  Kenner  v.  Hard,  ib.  204;  Cmer  9' 
Bank  of  Newbern,  1  Dev.  &  Bat.  £q.  328. 
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^bebre  seen,  that  during  such  an  abatement^  the  Court  will,      Effect  of 
^t  tie  instance  of  a  creditor,  take  the  prosecution  of  a  decree  from  v^!*^!^^ 
^fbintiff(m). 

A  has  alflo  be^i  held,  that  the  death  of  a  defendant,  after  hear upoa 

^  tat  before  judgment,  does  not  necessarily  prevent  judgment  (n) ;  ^i^w'  ^ 
(NH  where,  upon  a  motion  to  dismiss  for  want  of  prosecution,  the 
plaintiff  appears  and  undertakes  to  set  the  cause  down  for  hearing 
%ithn  a  limited  time,  in  default  of  which  the  bill  is  to  stand  dis- 
iBined,  and  afterwards  the  defendant  dies,  and  the  time  for  setting 
the  canae  down  expires  before  the  suit  can  be  revived,  the  order 
diamiBBuig  the  bill  is  suspended  during  the  abatement  (o). 

We  iMve  dready  seen  (jp)  that  where  a  bill  against  several  de where  a 

fendanls  is  retained,  with  liberty  for  the  plaintiff  to  bring  an  ac-  ^^  ^^ 
tioD  i^gaiDst  one  of  them,  the  trial  may  take  place  during  an  abate-  rected. 
niflnt  occasioned  by  the  death  of  another  defendant,  provided  such 
cdier  is  not  directed  by  the  decree  to  attend  the  trial,  in  which 
ease  a  triri  befive  the  suit  is  revived  against  such  defendant  will 
beirr^olar. 

Where  the  d>atement  of  a  suit  is  total,  an  order  to  revive  places  Effect  of 
the  anit  and  all  the  proceedings  in  it,  in  precisely  the  '*  same  plight,  '®^^^<>'' 
state,  and  condition  that  the  same  were  in  at  the  time  when  the 
abatement  look  place "  (g),  and  the  new  plaintiff  may  take  the 
same  proceedings  in  the  cause  that  the  original  plaintiff  might  have 
done ;  thna  the  plaintiff  in  a  revived  suit  may  amend  the  original 
bm,  and  iaane  an  attachment  against  the  defendant  for  not  answer- 
ing the  amended  bill  (r).  So  also,  the  new  plaintiff  may  prose> 
cote  pioceaB  of  contempt  against  the  defendant,  taking  it  up  where 
it  left  off  at  dw  abatement ;  and  if  a  process  has  been  issued  be- 
fore Ae  abatement,  it  will  be  revived  by  the  order  to  revive  (5). 

The  ease  ia  diflerent  where  the  abatement  is  occasioned  by  the  Where  abate- 
death  of  a  defendant ;  in  such  case,  the  process  being  personal,  can-  ^^^  ^fu'f^ 
not  be  re?ived  {t).    In  general,  however,  where  an  abatement  is  defendant. 
occasioned  by  the  death  of  a  defendant,  the  order  to  revive  against 
tbe  ■epveacntatives  of  such  defenduit  will  place  the  suit  as  fully  in 
tbe  aame  positipn  with  regard  to  such  representatives  as  can  be 
done,  with  reference  to  the  change  of  the  individuals  before  the 
Court 

(m)  Ante,  p.  1848.  bie,  1  Dick.  98. 

r«)  Davies  9.  Davie*,  9  Ves.  461.        (#)  Hyde  v.  Fonrter,  1  Dick.  134. 


J 


!o)  Gregson   «.  Oswald,  1  Cos,  (t)  A  difference,  aa  to  practice,  ex- 

J.  lata   between    ■eqaestraticma    upon 

(p)  Ante,  p.  1705.  mesne  process  and  sequestrations  to 

'f)  Gregson  «.  Oswald,  1  Coz,  343.  enforce  the  performance  of  a  decree 

V)  Loid  Red.  78;  Philips  v,  Dar-  or  order,  ante,  p.  1963. 
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Of  Supplement  and  Revivor, 


Section  IV. 


Bins  in  the  Nature  of  Bills  of  Revivor. 


Oriffiaal  bills 
in  tne  nature 
of  reviTor. 


In  what  cases 
they  are 
proper. 


A  Bill  of  re?ivor,  prq>erly  so  called,  lies  only  in  cases  whm 
a  death  interFcnes,  and  it  is  necessary  to  bring  the  prqper  repre- 
sentatives, whether  real  or  personali  of  the  deceased  party,  bete 
the  Court ;  or  where,  by  reason  of  the  marriage  of  a  female  plain- 
tiff, her  rights  are  so  modified  that  the  suit  cannot  be  carried  on 
by  herself  alone,  but  her  husband  becomes  a  necessary  party  (k). 
In  each  of  these  cases  there  is  no  other  fact  to  be  ascertained, 
than  whether  the  new  party  brought  before  the  Court,  has  tlie 
character  imputed  to  him.  If  he  has,  the  revivor  is  of  coarse: 
but  there  are  many  cases,  in  which  there  are  other  facts  whkh 
may  be  brought  into  litigation,  besides  the  mere  question  of  the 
character  of  the  new  party ;  and  to  such  cases,  therefore,  the  am- 
ple bill  of  revivor  does  not  technically  apply.  Under  such  circum- 
stances, an  original  bill  in  the  nature  of  a  bill  of  revivor^  is  the 
appropriate  process  to  bring  these  facts  before  the  Court,  and  to 
put  the  original  proceeding  again  in  motion,  and  enable  the  new 
party  to  have  the  benefit  of  the  former  proceedings  (x)  (1). 

Thus,  if  the  death  of  a  party,  whose  interest  is  not  detennined 
by  his  death,  is  attended  with  such  a  transmission  of  his  interest 
that  the  title  to  it,  as  well  as  the  person  entitled,  may  be  litigated 
in  the  Court  of  Chancery ;  as  in  the  case  of  a  devise  of  a  real 
estate,  the  suit  cannot  be  continued  by  a  mere  bill  of  revivor. 
An  original  bill,  upon  which  the  title  may  be  litigated,  must  be 
filed ;  and  this  bill  will  have  so  far  the  effect  of  a  bill  of  revivor, 
that,  if  the  title  of  the  representative  substituted  by  the  act  of  the 
deceased  party  is  established,  the  same  benefit  may  be  had  of  the 
proceedings  upon  the  former  bill,  as  if  the  suit  had  been  contin- 
ued by  a  bill  of  revivor  (y)  (1). 

The  distinction,  between  bills  of  revivor  and  bills  in  the  nature 
of  bills  of  revivor,  seems  to  be,  that  the  former,  ip  case  of  death, 
are  founded  upon  privity  of  blood  or  representation  by  operation 
of  law ;  the  latter  in  privity  of  estate,  or  title  by  the  act  of  the 


(tt)  Ante,  p.  1696-7. 
(i>  Lord  Red.  70,  97;  Prac.  Reg. 
90,  91 ;  Story's  Eq.  PI.  249. 

(y)  Lord  Red.  70  and  97 ;  Clare  v. 


Wordale,  1  Eq.  Ca.  Ab.  3 ;  2  Vein. 
548 ;  S.  C. ;  Prac.  Reg.  90 ;  Jones  »• 
Jones,  8  Atk.  217. 


(1)  Story  Eq.  PL  §  377. 

(2)  See  DouglaBs  v.  Sherwood,  2  Paige,  358;  Story  Eq.  PI.  §  378. 
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;).     In  the  former  case,  nothing  can  be  in  contest,  except  Original  BilLi 
r  the  party  be  heir  or  personal  representative ;  in  the  latter  "*  ^^  ^     * 
ire  and  operation  of  the  whole  act,  by  which  the  privity  of  v^^^s/^^^ 
r  title  is  created,  is  open  to  controversy  (a)  (1) ;  thus,  for 
i,  the  heir  may  be  made  a  party  by  a  bill  of  revivor,  for 
18  by  mere  operation  of  law ;  bat  the  devisee  must  come 
bill  in  the  nature  of  a  bill  of  revivor ;  for  he  comes  in  as 
under  the  testator,  in  privity  of  estate  or  title  which 

\nll  is  said  to  be  original,  merely  for  want  of  that  privity  Why  laid  to 

between  the  party  to  the  former  bill  and  the  party  to  the      ®"fi^ 

411,  though  claiming  the  same  interest,  which  would  have 

ed  the  continuance  of  the  suit  by  a  bill  of  revivor ;  there- 

heo  the  validity  of  the  alleged  transmission  of  interest  is 

bed,  the  party  to  the  new  bill  will  be  equally  bound  by,  or 

vantage  of,  the  proceedings  on  the  original  bill,  as  if  there 

n  sach  a  ^vity  between  him  and  tke  party  to  the  original 

inung  the  same  interest  (c) ;  and  the  sait  is  considered  as 

g  from  the  filing  of  the  original  bill,  so  as  to  save  the  Statute 

itatioos,  to  have  the  advantage  of  compelling  the  defendant 

rer  hetbfe  an  answer  can  be  compelled  to  a  cross  bill,  and 

ther  advantage,  which  would  have  attended  the  institution 

uit  by  the  original  bill,  if  it  could  have  been  continued  by 

'evivor  merely  (d). 

■e.  Reg.  90.  bill  of  revivor  against  the  defendant, 

ird  Ch.  Baron  Gilbert,  in  hit  the  heir  or  executor  woold  be  preter* 

lomanum,  172,  states  the  rea-  mitted,  who  might  have  a  right  to 

■  : — ^xhis  subpoena  is  only  contest  such  disposition,  and  there- 

irir,  executor,  administrator,  fore  he  roust  bring  his  original  bill, 

M  hi  in  privity,  as  they  call  and  make  the  heir  or  executor  a  par- 

•  in  hnmediate  representation  ty.''    See  ante,  p.  1667-8. 
Htjr  lUigint  deceased  ;  for  a        (b)  Story's  £q.  PL  251 ;  Coop.  Eq. 

or  a«iffiiee  of  any  plaintiff  PI.  63,  69,  77;  For.  Rom.  Ch.  9,  p. 

lave  iobpoBnaai  revivendum,  172 ;  Prac.  Reg,  90;  1  £q.  Ca.  Ab.  2, 

decease  of  inch  plaintiff,  and  B.  PI.  1 ;  Hamson  v.  Ridley,  2  Eq. 

r  two  reasons :  first,  because  Ca.  Ab.  3 ;  Comyn's  R.  589,  S.  C. 
ced  upon  a  suit  to  be  a  chose        (e)  Lord  Red.  97 ;    Clare  o.  Wor- 

whieh  was  not  assignable  dale,  2  Vem.  548 ;  1  Eq.  Ca.  Ab.  83 ; 

ibar  of  maintenance ;  but  this  sub  nom.  Vare  o.  Wordall ;  Mordaunt 

w  been  long  since  obselete  v.  Minshull,  6  Bro.  P.  C.  32,  ed. 

tort  of  Chancery,  where  they  Toml. ;  Johnson  o.  Northey,  Prec.  in 

assignment  of  such  interest:  Ch.  134  ;  2  Vem.  407,  S.  C. ;  Houl- 

ocond  and  better  reason  is,  ditch  v.  Marq.  of  Donegal!,  1  S.  dc  S. 

where  the  party  devises  or  495;  [Storv  Eq.  PI.  §  380.1 

is  interest  and  dies ;  if  the        (<Q  Lord  Red.  97 ;  Child  v.  Fred- 

r  assignee  were  to  bring  his  erick,  1  P.  Wms.  266. 

lis  subject  is  fully  and  learnedly  discus^d  in  Slack  v.  Walcott,  3 
>06« 
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Orinnal  Bills  It  has  been  remarked,  by  Lord  Redesdale,  that  there  seems  to 
o/  Ae."'*  ^  ^^^^  difference  between  an  original  bill  in  the  nature  of  ahiB 
v.^^^v^'-^^  of  revivor  and  an  original  bill  in  the  nature  of  a  supplemental 
ui^rajad  ^  ^^ '  ^^^  ^^  ^"*'  *^®  benefit  of  the  former  proceedings  is  tbso- 
ori^al  bills  lately  obtained ;  so  that  the  pleadings  in  the  first  cause,  and  the 
rf  '*?*°'®  depositions  of  witnesses,  if  any  have  been  taken,  may  be  used  is 
tal  biUs.  the  same  manner  as  if  filed  or  taken  in  the  second  cause;  and  if 

any  decree  has  been  made  in  the  first  cause,  the  same  decree  shaD 
be  made  in  the  second :  but  in  the  other  case  a  new  defence  maj 
be  made ;  the  pleadings  and  depositions  cannot  be  used  in  tiie 
same  manner  as  if  filed  or  taken  in  the  same  cause ;  and  the  de* 
cree,  if  any  has  been  obtained,  is  no  otherwise  of  advantage  than 
as  it  may  be  an  inducement  to  the  Court  to  make   a  similar 
decree  (e). 
By  ^hom  bills     A  bill  in  the  nature  of  a  bill  of  revivor  cannot  be  brought,  ex- 
of  biUs^of™    ^®P^  ^y  ®®™^  person  who  claims  in  privity  with  the  plaintiff  in  the 
yivor  may  be    original  bill  (1) :  thus,  for  example,  if  a  bill  is  filed  by  a  devisee 
brought.  under  a  will,  and  afterwards  a  subsequent  will  is  proved,  by  which 

the  same  property  is  devised  to  another  devisee ;  in  such  a  case, 
the  latter  devisee  cannot,  by  a  bill  in  the  nature  of  a  supplemental 
bill,  avail  himself  of  the  proceedings  in  the  original  suit;  f(»r  there 
is  no  privity  between  the  plaintiff  in  the  original  suit,  and  the 
plaintiff  in  the  supplemental  bill ;  but  if  the  bill  had  been  filed  bj 
the  devisor  himself  for  some  matter  touching  the  estate  devised, 
then  the  second  devisee  might  fiJe  a  supplemental  bill  in  the  na- 
ture of  a  bill  of  revivor,  notwithstanding  the  first  devisee  has 
already  filed  such  a  bill ;  for  he  derives  his  title  solely  firom  the 
devisor,  independently  of  the  first  devisee  {f). 
Form  of.  ^"  original  bill  in  the  nature  of  a  bill  of  revivor  should  gener- 

ally state  the  same  facts  as  a  bill  of  revivor ;  it  should  state  the 
original  bill,  the  proceedings  upon  it,  the  abatement,  and  the  man- 
ner in  which  the  interest  of  the  party  deceased  has  been  transmit- 
ted ;  it  must  also  charge  the  validity  of  the  transmission,  and  state 

(e)  Lord  Red.  72.  and  vide  ante,  p.     Ca.  27 ;  Rylands  r.  Latouchc,  2  BUg^i 
1686;  [Story  Eq.  PI.  §  384.]  585;  Tonkin   v.  Lethbridge,  Coop- 

(/)  Oldham  v.  Eboral,  Coop.  Sel.    Rep.  43. 

(1)  StoryEq.  PI.  §  385. 

Where  a  bill  in  the  nature  of  a  bill  of  revivor  is  filed  by  any  one,  who  ^^'*5 
not  a  party  to  the  original  suit  either  as  the  representative  of  a  decea^^ 
party  or  otherwise,  aB  of  the  other  parties  to  such  ori^nal  suit,  who  h^*^^ 
any  interest  in  the  further  proceedings  therein,  should  be  made  parties  to  si^  ^^ 
bill,  either  as  plaintiffsor  defendants.    The  Farmers*  Loan  and  Trust  Co. 
Seymour,  9  Paige,  538. 
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tbe  rights  which  have  accrued  by  it  (g).     The  bill  should  also  9"^*"**^^  ®^ 
praj,  that  the  suit  may  be  revived  and  the  plaintiff  have  the  ben-       ^f  ^^ 
efit  of  the  former  proceedings  therein.  v^^^s^^^^^ 

Bills  of  this  description  are  liable  to  demurrers  or  pleas  on  the  Defence  to. 
same  grounds  as  original  bills  and  bills  of  revivor,  of  whose  nature 
they  partake ;  and  the  practice,  as  to  demurring,  pleading,  and 
answering  them,  is  the  same,  in  all  respects,  as  the  practice  upon 
original  bills.  Indeed,  in  all  other  respects,  the  practice  upon 
these  bills  is  the  same  as  upon  original  bills,  and  they  must  be 
brought  on  for  hearing  in  the  same  manner  before  any  benefit  can 
be  derived  fi:om  them ;  a  revivor,  in  such  cases,  being  only  ob- 
tained by  decree,  and  not  by  an  order  to  revive,  as  in  the  case  of 
an  ordinary  bill  of  revivor. 

Supplemental  bills  in  the  nature  of  a  bill  of  revivor,  have  been  Supplemental 
before  attended  ta  The  cases  where  they  are  applicable  are  those  j*  j^^ 
in  which  there  is  an  abatement  of  the  suit,  but  the  person  by  or 
against  whom  the  suit  n  to  be  continued,  although  claiming  under 
tbe  individual  in  respect  of  whom  the  abatement  has  occurred,  is 
not  the  representative  whom  the  law  allows  to  be  recognised,  but 
is  one  whose  person  or  title  cannot  be  litigated  in  this  Court,  but 
may  be  disputed  before  another  tribunal.  Thus  where  a  defen- 
dant to  a  suit  becomes  bankrupt  or  insolvent,  the  suit  which  has 
become  abated  by  the  bankruptcy  or  insolvency  may,  as  we  have 
seen,  be  continued  against  his  assignees  by  a  supplemental  bill, 
which  is  to  this  extent  in  the  nature  of  a  bill  of  revivor  {h).  So, 
where  the  interest  of  a  person  suing  or  sued  in  autre  droit  is  de- 
temnned  by  death,  as  in  the  case  of  an  assignee  or  personal  repre- 
sentative or  the  committee  of  a  lunatic,  the  decease  of  the  party 
siung  or  sued  causes  an  abatement  of  the  suit,  which,  however, 
cannot  be  remedied  by  bill  of  revivor,  but  by  supplemental  bill, 
which,  from  its  performing  the  office  of  a  bill  of  revivor,  b  desig- 
nated a  supplemental  bill  in  the  nature  of  a  bill  of  revivor.  In  all 
thesei  cases,  however,  the  bill,  although  designated  as  being  in  the 
natore  of  a  bill  of  revivor,  is  neither  more  nor  less  than  a  supple- 
mental bill. 

Or)  Ld.  Red.  120 ;  Phelpi  v.Sproole,       (h)  Ante,  p.  1697-8. 
4  Sm.  318 ;  [Story  £q.  K  §  ^.] 
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In  what  eases 
was  proper. 


Supplemental 
matter  not 
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roborate  the 
original 
equity. 


Practice  upon 


Of  Suj^kment  and  Revinar. 

« 
Section  V. 

Bills  of  Revivar  and  Supplement. 

If  a  suit  becomes  abated,  and,  by  any  act  besides  the  erent  by 
which  the  abatement  happens,  the  rights  of  the  parties  are  aflfeeted, 
as  by  a  settlement  (t),  or  a  devise,  under  certain  circumstances  (i). 
though  a  bill  of  revivor  merely  may  continue  the  suit  so  as  to  ci- 
able  the  parties  to  prosecute  it,  yet,  to  bring  before  the  Court  tbe 
whole  matter  necessary  for  its  consideration,  the  parties  must,  by 
supplemental  bill,  added  to  and  made  part  of  the  bill  of  revifofi 
show  the  settlement  or  devise  or  other  act  by  which  their  righto 
are  affected ;  and  in  the  same  manner,  if  any  other  event  which 
occasions  an  abatement  is  accompanied  or  followed  by  any  matter 
necessary  to  be  stated  to  the  Court,  either  to  show  the  rights  of  the 
parties,  or  to  obtain  the  full  benefit  of  the  suit,  beyond  what  is 
merely  necessary  to  show  by  or  against  whom  the  cause  is  to  be 
revived,  that  matter  must  be  set  forth  by  way  of  supplemental  biOi 
added  to  the  bill  of  revivor  (/). 

Where,  however,  the  original  bill  had  been  demurred  to,  and  the 
demurrer  undisposed  of,  Lord  Langdale,  M.  R.,  held  that  where 
the  equity  of  the  original  bill  was  thus  challenged,  it  was  not  com- 
petent for  a  party  claiming  in  the  same  right  as  the  original  plain- 
tiff, to  file  a  bill  of  revivor  and  supplement,  claiming  the  same  or 
additional  relief  by  adding  supplemental  matter  in  corroboration 
of  the  original  claim,  and  not  required  for  the  purpose  of  showing 
by  and  against  whom  an  order  to  revive  may  be  obtained  (m). 

A  bill  of  revivor  and  supplement  is  merely  a  compound  of  these 
two  species  of  bills  (1),  and  must  be  framed  and  proceeded  upon 


(i)  See  Merry  wether  v,  Mellish,  13 
Ves.  161. 

{k)  See  Rylands  r.Latouche,  Bligh, 
566. 

m  See  Russell  v.  Sharp,  1  Ves.  &. 
B.  500.  It  is  not  necessary  that  the 
supplemental  matter  should  arise  out 
of  or  be  consequent  upon  the  abate- 


ment; any  matter  which  it  would  ^ 
proper  to  introduce  by  supplemental 
bill,  may  be  added  to  a  bill  of  revivo*^ 
and  80  constitute  a  bill  of  revivor  a*^^ 
supplement. 

(m)  Bampton  v.  Burchell,  5  Bc»|T  * 
330,  confirmed  upon  appeal,  1  P*^' 
568. 


(1)  It  not  only  continues  a  suit  that  has  abated,  but  supplies  any  defir^  j 
in  the  original  bill  arising  from  subsequent  events.     Westcott  v.  Cady^ 
John.  Ch.  242.     Whenever  a  plaintiff  has  a  right  to  revive  a  suit,  he  >*^^ 
add  to  the  bill  of  revivor  such  supplemental  matter  as  is  proper  to  be  add^^ 
Pendleton  v.  Fay,  3  Paige,  204. 


Bills  of  Revivor  and  Sugpplement.  ITS 

in  the  same  manner  (n).  They  are  each  liable  to  the  same  des- 
cription of  defence  as  the  bills^  if  separate,  wonld  be  liable  to  (1)  : 
an4  it  is  to  be  recollected,  that,  in  all  cases  where  there  is  a  bill  of 
revivor  and  supplement,  the  case  must  be  set  down  for  hearing 
against  all  the  parties,  although  the  bill  is  only  a  bill  of  revivor 
against  one,  and  an  order  to  revive  has  been  obtained  (o). 

(»)  Lord  Red.  80.  (o)  Lake  o.  Aiutwick,  30  Jan.  1840, 

4Juriat,314. 

n.)  If  matters  contained  in  a  bill  of  revivor  and  supplement  are  irrelevant 
or  improper,  the  defendant  may  take  advantage  of  the  objection,  either  by 
i^a,  or  bv  demnrrer.  or  by  ezoeptions  for  impertinence.  Pendleton  o.  Fay, 
3  Paige,  204.  Bat  the  insertion  of  supplemental  matter  in  a  bill  of  this  na- 
ture wifl  not  sn&oriie  the  defendant  to  demur  to  the  whole  bill.  He  should 
demur  to  the  siippkmental  matter  only.  Randolph  r.  Dickereon,  5  Paige, 
517.    See  Pendleton  v.  Fay,  3  Paige,  204,  cited  ante,  1689,  note. 
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CHAPTER  XXX. 


BILLS  OF  REVIEW. 


After  a  decree  has  been  made  in  a  cause,  a  new  original  biD 
When  neoet-  cannot  be  brought  between  the  same  parties,  and  for  the  sane 
MU7-  matters,  unless  the  decree  has  been  obtained  by  fraud  (a). 

If  a  party  seeks  to  reverse  a  decree  which  has  been  sigiudni 
inrolled,  and  upon  error  apparent,  or  on  new  facts,  or  facts  dii- 
covered  since  publication  passed  in  the  original  cause,  he  mruk 
file  a  bill  of  review  (1).  If  the  decree  has  not  been  signed  and 
inrolled,  and  it  is  upon  error  apparent,  he  is  at  liberty  to  present 
a  petition  of  rehearing.  If  the  decree  has  not  been  signed  and 
inrolled,  and  is  sought  to  be  reversed  on  new  facts,  or  facts  di^ 
covered  since  publication  passed,  the  remedy  is  by  a  supplemental 
bill  in  the  nature  of  a  bill  of  review  (2).  Each  of  these  remedial 
will  be  considered  in  their  order. 

Chief  Baron  Gilbert,  in  his  "  Forum  Romanum,"  compares  a 
bill  of  review  to  an  appeal  from  the  prince  pronouncing  a  defini- 
tive sentence  of  the  civil  and  canon  law  uninformed,  to  the  prince 
better  informed  (6). 

(a)  Wortley  v.  Birkhead,  3  Atk.  809 ;  Mil.  84. 


(1)  This  inrolment  of  the  decree  is  esseDtial  to  what  is  called  by  waj  of 
pre-eminence,  a  Bill  of  Review.  The  inrolment  of  decrees  in  Eoglindis 
now  little  known  in  practice,  and  therefore  bills  of  review  are  rarely  brought 
See  Cooper  Eq.  PI.  91.  But  in  most  of  the  SUte  Courts  of  Equity  in  Amer- 
ica, and  certainly  in  the  Courts  of  the  United  States,  all  decrees  in  Equity 
as  well  as  judgments  at  Law,  are  matters  of  record,  and  are  deemed  to  be 
inrolled,  as  of  Uie  term  of  the  Court  at  which  they  are  passed,  whether  thej 
are  actually  inrolled  or  not ;  so  that  in  those  Courts  a  bill  of  review  if  tbe 
ordinary  and  appropriate  proceeding.  Dexter  v.  Arnold,  5  Mason,  303, 310, 
311 ;  Whiting  v.  Bank  of  United  States,  13  Peters,  6,  13. 

A  bill  of  review  lies  only  to  a  final  decree.  Mackay  v.  Bell,  2  Monf.  SS3; 
EUzev  V.  Lane,  2  Hen.  &  Munf  589.  An  interlocutory  decree,  if  erroneoasi 
may  be  corrected  by  motion  or  petition  to  the  Court.  Banks  v.  Andenon, 
2  Hen.  &  Munf.  20 ;  Whiting  v.  Bank  of  United  States,  13  Peters,  6,  WJ 
Story  Eq.  PI.  §  634a. 

(2)  See  Wiser  r.  Blachly,  2  John.  Ch.  488;  Mead  r.  Anni,  3  Vennon<» 
146;  2  Harr.  &  John.  230 ;  4  J.  J.  Marsh.  500. 
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devisee  is  not  entitled  to  a  bill  of  review  of  a  decree  against  Who  nmj  file 
»tator,  not  being  in  privity  with  him ;  neither  can  an  as-  v2!i-3-^!x 
e  in  any  case  have  a  bill  of  review.    Only  parties  or  privies.  Who  may  fi]e 
irs,  executors,  or  administrators,  can  ordinarily  bring  this  "^™®* 

a  decree  is  made  against  a  person  who  had  no  interest  at  all 
i  matter  in  dispute,  or  had  not  such  an  interest  as  was  suffi- 
to  render  the  decree  against  him  binding  upon  some  person 
ling  the  same  or  a  similar  interest,  relief  may  be  obtained 
LSt  error  in  the  decree  by  a  bill  in  the  nature  of  a  bill  of  re- 
Thos,  if  a  decree  is  made  against  a  tenant  for  life  only,  a 
inder-man  in  tail  or  in  fee  cannot  defeat  the  proceedings 
1st  the  tenant  for  life  but  by  a  bill,  showing  the  error  in  the 
ie,  the  incompetency  in  the  tenant  for  life  to  sustain  the  suit, 
the  accruer  of  his  own  interest,  and  thereupon  praying  that 
roceedings  in  the  original  cause  may  be  reviewed,  and  for 
purpose  that  the  other  party  may  appear  to,  and  answer  this 
>ill,  and  that  the  rights  of  the  parties  may  be  properly  ascer- 
i.  A  bill  of  this  nature,  as  it  does  not  seek  to  alter  a  decree 
i  against  the  plaintiff  himself,  or  against  any  person  under 
1  he  claims,  may  be  filed  without  the  leave  of  the  Court 

>arty  cannot  bring  a  bill  of  review  after  a  demurrer  has  been  Where  it  may 
ed  to  a  former  bill  of  review  (e)  (3).  bronght 

upon  a  bUl  of  review  a  decree  has  been  reversed,  another 
r  review  may  be  brought  upon  the  decree  of  reversal  (/)  (4). 
a  bOl  of  review  has  been  dismissed,  another  bill  brought  by 
ime  party,  suggesting  further  error,  was  dismissed  as  irregu- 

For.  Rom.  183.  (e)  PiU  v.  Earl  Arglara,  1  Vem. 

W2r«tt.  P.  R.  96 ;  Gilb.  Form.  44]  ;  Danny  v.  FUmore,  1  Vem.  135. 
186.  (/)  Mitf.  pi.  79. 

war.  jA.  83. 

Webb  9.  Fell,  3  Paige,  368 ;  Kennedy  v.  Ball,  Litt.  Sel.  Ca.  125. 

eren  penona  haying  an  interest  in  the  cause,  if  not  aggrieved  by  the 

liar  erron  assigned  in  the  decree,  cannot  maintain  a  bill  of  reyiew, 

n  injariotisly  the  decree  may  affect  the  rights  of  third  persons.    Sto- 

PL  I  409;  Thomas  v.  Hame,  10  Wheaton,  146;  WhiUng  v.  Bank 

ted  States,  13  Peters,  6. 

with  this  ezcepUon.  it  may  be  generally  stated,  that  all  the  parties  to 

linal  bill  onght  to  join  in  a  bilfof  reyiew.    Bank  of  U.  S.  r.  White, 

!■,  25S ;  Dexter  o.  Arnold,  5  Mason,  308. 

Vebb  V.  Pell,  1  Paige,  564 ;  Edwardson  v,  Ma8eby,4  J.  J.  Marsh.  500 ; 

t  •.  M'llroy,  4  Monroe,  145. 

Story  Eq.  PI.  §  418. 

3fl0  Story  Eq.  PI.  §  418;  Mitford  Eq.  PI.  by  Jeremy,  88.    But  see 

d  9.  Bryan,  2  Paige,  45 
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Limitation  of 
time  for  bring- 
ing. 


Effect  of  in- 
rolment  on. 


Time  beyond 
which  it  can- 
not  be  filed. 


lar  (g).  After  two  trials,  and  a  decree  to  establish  the  will,  a  bill 
of  review  was  brought  upon  discovery  of  new  matter ;  another  trial 
was  ordered,  and  a  verdict  being  found  for  the  heir  at  law,  the 
former  decree  was  reversed  (A). 

No  objection  can  be  taken  to  a  bill  of  review,  that  the  plaintiff 
has  inrolled  the  decree;  ''because,"  says  Lord  Nottingham's 
HSS.,  *'  he  can  have  no  error  till  it  be  inrolled,  and  perhqw  the 
defendant  will  never  inrol  it"  (t).  If  a  decree  has  been  taken  by 
consent,  a  bill  of  review  will  not  lie  against  it,  for  consensus  ioBH 
errorem  {k)  (1). 

In  Fitton  v.  Macclesfield  (A:),  it  is  said,  there  is  no  limitatioii 
of  time  for  bringing  a  bill,  but  that  after  long  acquiescence 
the  Court  will  not  reverse  a  decree,  except  upon  very  ap* 
parent  errors ;  and  the  Court  refused  to  reverse  a  decree  nude 
twenty-two  years  before  the  bill  of  review.  It  q>pears,  however, 
that  the  limitation  b  twenty  years ;  and  that,  after  twenty  yean,  i 
bill  of  review  cannot  be  brought  (2).  The  twenty  years  are  com- 
puted from  the  date  of  the  decree,  and  not  from  the  time  of  tbe 
inrolment  (/)  (3).  Though  a  bill  of  review  cannot  in  general  be 
brought  to  reverse  a  decree  after  twenty  years,  yet  that  does  not 
apply  to  persons  having  contingent  interests,  or  not  existing,  or 
being  under  disabilities  (m). 

If  the  decree  has  been  signed  and  inrolled,  so  that  the  caose 

(g)  Wyatt,  P.  R.  97.  (k)  Webb  v.  Webb,  3  8wanft.658. 

(X)  Attorney-general  v.  Turner,  2  {k)  1  Vern.  287. 

Amb.  587.  (0  Deloraine  v.  Brown,  3  Bro.  C 

(t)  Cook  V,  Bamfield,  3  Swanst.  C.  640,  621,  (n) ;  Mitf.  pi.  79. 

607.  (to)  Wyatt,  p.  R.  98. 


(1)  See  Lansing  v.  Albany  Ins.  Co.  1  Hopk.  102 ;  ante,  1602,  note,  as  to 
decrees  by  consent.  A  bill  of  review  will  not  lie  where  the  plaintiff  hiA* 
self  has  dismissed  his  bill.    Jones  v.  Zollicoffer,  1  Car.  Law  Kepos.376. 

(2)  In  the  Courts  of  the  United  States,  bills  of  review  for  errors  apparent 
on  the  face  of  decrees,  are  limited  to  five  years,  that  being  the  limitation  of 
writs  of  error  upon  judgments  at  law.  Thomas  v.  Harvie,10  Wheaton,146; 
Story  Eq.  PI.  §  410. 

In  New  York,  the  bill  must  be  brought  within  the  time  limited  for  an  ap- 
peal.   Rule  173  in  Chancery. 

It  is  not  necessary  to  plead  that  the  bill  is  not  filed  within  the  proper  time. 
It  ought  to  appear  on  the  face  of  the  bill  that  it  is  so,  or  that  the  plaintiff  if 
within  the  saving  of  the  statute.  Sheppard  v.  Lane,  6  Munf.  iS9 ;  BUaj 
£q.  PI.  §  635,  and  note. 

See  Bucknor  V.  Forkcr,  7  Dana,  51,  where  it  was  held  that  a  bill  of  review 
will  not  be  sustained  for  error  of  law,  afler  a  lapse  of  time  which  would  bii 
a  writ  of  error,  unless  the  delay  is  sufficiently  accounted  for. 

The  question  may  arise  whether  a  like  limitation  applies  to  bills  of  review 
upon  newly-discovered  facts  and  evidence.  See  as  to  this.  Story  Eq.  Pl'  § 
419 ;  Benson  v.  Cutter,  5  J.  J.  Marsh.  610. 

(3)  Scarisbrick  v.  Lord  Skehnersdale,  4  Tounge  &,  Coll.  79, 106, 


•e  two  grounds  for  a  bill  of  review  to  reverse  a  decree,  i^oundi  for 
r  u\  law  apparent  on  the  face  of  the  decree,  without  £„JJ  i^Uw^ 
unination  of  matters  of  fact.     And,  secondly,  New  apparent  on 
clB  discovered  since  the  decree,  or  at  least  since  publi-  ^g^ree  ^      ^^ 
ted  in  the  original  cause,  and  materially  pressing  upon 
>,  and  which  could  not  possibly  have  been  used  at  the 
t)ie>  decree  passed  (p)  (1).     In  Cooke  o.  Bamfield 
'd  sort  of  bill  of  review  is  mentioned,  viz.  such  as 
rerae  a  decree  as  being  partly  for  the  plaintiff,  and  partly 
I,  and  so  not  large  enough  for  him ;  it  being  the  course  of 
to  allow  a  party  to  review  a  decree  made  for  himself,  if 
meficial  to  him  than  in  truth  it  ought  to  have  been  (2). 
yt  assigned  must  be  apparent  on  the  body  of  the  decree ;  Error  in  Law. 
o  ground  of  review  that  the  matters  decreed  are  contra- 
roofi  in  the  cause  {q)  (3).     They  must  also  be  errors  in 

r  •.  Sharp,  3  P.  W.  371 ;  Ves.  178 ;  Cooke  v.  Bamfield,  3  Swan. 

ZmMj,   16  Vea.   350;  607;  Norris  v.  Le  Neve,3  Atk.34. 
liikhead,  3  Atk.  809.  (p)  3  Swanst.  607. 

Old.  1.  (q)  Mellish  v.  Williams,  1  Vem. 

8;  Tonng  «.  Keighlv,  166. 
I;  Perry  v.  Phelipa,  17 

9.  Shields,  2  Stew.  &,  Port.  417;  Love  v.  Blewit,  1  Dev.  d& 
wllO;  Story  £q.  PI.  §  404 ;  Dexter  v.  Arnold,  5  Mason,  303 
rlhon,  6  Call,  147;  Kennedy  v.  Ball,  Litt.  Sel.  Ca.  125  ;  Qaar. 
c,4  Hen.  A  Manf.  242;  Wiser  v.  Blachly,  2  John.  Ch.  488 
■i^  3  Vermont,  148 ;  Edwardson  v.  Maseby,  4  J.  J.  Marsh.  500 
Bowmaii,3  J.  J.  Marsh.  492;  Hollingsworth  v.  M*Douald,  2 
ia.S30;  ller  v,  Routh,  3  How.  (Miss.)  276;  Bledsoe  r.  Carr,  10 

Te  anthorize  a  bill  of  review  K>r  new  matter  which  hath  arisen 
Br  the  decree,"  it  most  be  matter  which  was  in  existence  at  the 
ne  was  rendered,  bat  was  not  known  to  the  party  till  aflerwardi. 
kttf  10  Terger,  55.  In  South  Carolina,  a  bill  of  review  does  not 
B  law  apparent  upon  the  face  of  the  decree.    Manigalt  v,  Deas, 
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what  is  error 
apparent; 


On  what     matters  of  law,  appearing  on  the  body  of  the  decree,  otr  becaiue 
br^ofL  vid   ^^  Court  wanted  or  exceeded  its  jurisdiction  (2)  (r).    Some  jodfes 
how  billdMLwn  use  the  term,  "  appearing  or  arising  on  the  body  of  Che  decree/* 
others,  *'  apparent  on  the  face  of  the  decree  f  *  both  expresBiaoi 
nrast  be  understood  in  a  circumscribed  signification.     Lord  Eld«i, 
in  Perry  ».   Phelips  (r),  observes,  "  There  is  a  distinction  be- 
tween error  in  the  decree,   and  error  apparent;  error  appu^ 
cnt  does  not  apply  to  a  merely  erroneous  judgment."     And  ^ud 
he  says, ''  The  question  is  not  whether  the  cause  is  well  decided, 
but  whether  the  decree  is  right  or  wrong  on  the  face  of  it ;"  tad 
adds,  ^'the  cases  of  errors  apparent  are  of  thk  sort  —  an  xabsA 
not  haying  a  day  to  show  cause." 

The  bill  of  review  is  drawn,  settled  and  signed,  by  counsel.  Ii 
a  bill  of  review  it  is  necessary  to  state  the  former  bill  and  die 
proceedings  thereon ;  the  decree,  and  the  point  in  winch  the  ptftj 
exhibiting  the  bill  of  review  conceives  himself  aggrieved  by  it; 
and  the  ground  of  law,  or  new  matter  discovered,  upon  which  be 


how  this  bill 
drawn : 


(r)  Fitton  «.  Macolesfied,  1  Vem.  292. 


(r)  17  Ves.  178. 


oree.  Lansing  v.  Albany  Ins.  Co.  1  Hopk.  102.  Nor  after  a  demurrer  bu 
been  allowed  to  a  former  bill  of  review.  Respass  v.  McChanahan,  Hardin, 
342. 

The  error  mnst  appear  on  the  decree  and  pleadings ;  for  the  evidence  in 
the  case  at  large  cannot  be  examined  to  ascertain  whether  the  Coort  misstat- 
ed or  misunderstood  the  fact.  Dexter  v.  Arnold,  5  Mason,  903;  Storj  £q. 
PL  §407.  But  taking  the  facts  as  they  are  stated  to  be  on  the  face  of  the  de- 
cree, it  must  be  shown  that  the  Court  have  erred  in  point  of  law.  Story  Eq. 
PI.  §  407.  If  therefore  the  decree  does  not  contain  a  statement  of  the  ma- 
terial facts  on  which  the  decree  proceeds,  it  is  plain  that  there  can  be  no  re* 
lief  by  a  bill  of  review,  but  only  by  appeal  to  some  superior  tribonal.  Stoij 
Eq.  rl.  §  407.  It  is  on  this  account  that  in  England  decrees  are  usuallV 
drawn  up  with  a  special  statement  of,  or  reference  to,  the  material  gronnaf 
of  fact  which  support  the  decree.  In  the  Courts  of  the  United  States,  the 
decrees  are  usually  general,  without  any  statement  of  facts.  See  ante,  eb. 
24,  §  2,  p.  1210,  et  seq.  and  notes  ;  Burdine  e.  Shelton,  10  Terger,  41.  Bot 
for  the  purpose  of  examining  all  errors  of  law,  the  bill,  answer,  and  otb» 
proceedings,  are  in  our  practice  as  much  a  part  of  the  record  before  the 
Court  as  the  decree  itself;  for  it  is  only  by  a  comparison  with  the  former, 
that  the  correctness  of  the  latter  can  be  ascertained.  Story  Eq.  PI  §407; 
Dexter  v.  Arnold,  5  Mason,  311,  312;  Hollingsworth  v.  M'Donald,  2  Hair. 
«k  John.  230  ;  Webb  v.  Pell,  3  Paige,  368;  Whiting  r.  Bank  of  U.  States, 
13  Peters,  6, 13, 14 ;  Ludlow  «.  Kidd,  2  Ohio,  372. 

A  bill  of  review  for  error  of  law  may  be  brought  wherever  the  deem  1^ 
contrary  to  the  sUtute  law.     Cooper  Eq.  PI.  89 ;  Wyatt's  Prac.  Reg.  225. 

Error  in  matter  of  form  only,  though  apparent  on  the  face  of  a  deeree-r 
seems  not  to  have  been  considered  a  sufficient  ground  for  reversing  a  de-*^ 
cree.    And  matter  of  abatement  has  been  also  treated  as  not  capable  of  be^^ 
ing  shown  for  error  to  reverse  a  decree.    Story  Eq.  PI.  §  411 ;  Mitford  Eq-^ 
PI.  by  Jeremy,  85. 

In  case  of  miscasting  and  miscounting,  where  the  matter  demonstratively"^ 
appears  from  the  decree  itself  to  be  mistaken,  it  may  be  explained  and  i 
concUed  by  order.    Seton  on  Decrees,  399,  and  cases  cited. 
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to  impeach ;    and  if  the  decree  is  impeached  on  the  latter   Form  of  and 
I,  it  seems  necessary  to  state  in  the  bill  the  leave  obtained  to  ^  embnwed. 

and  the  fact  of  the  discovery ;  though  it  may  be  doubted  v^^^s*^^^^ 
it,  after  leave  given  to  file  the  bill,  that  fact  is  traversable. 
ill  may  pray,  simply,  that  the  decree  may  be  reviewed,  and  Prayer  of. 
id  (5)  in  the  point  complained  of,  if  it  has  not  been  carried 
Kecotion.  If  it  has  been  carried  into  execution,  the  bill 
JO  pray  the  farther  decree  of  the  Court  to  put  the  party 
aining  of  the  former  decree  into  the  situation  in  which  he 

bave  been  if  that  decree  had  not  been  executed.  If  the 
I  bfooght  to  review  the  reversal  of  a  former  decree  it  may 
hat  the  original  decree  may  stand  (1).     The  bill  may  also, 

original  suit  has  become  abated,  be  at  the  same  time  a  bill 
rivor.  A  supplemental  bill  may  likewise  be  added,  if  any 
has  happened  which  requires  it ;    and  particularly  if  any 

not  a  party  to  the  original  suit  becomes  interested  in  the 
t,  he  mast  be  made  a  party  to  the  bill  of  review  by  way  of 
men!  (t)  (2).  If  an  order  has  been  obtained  dispensing 
:be  payment  of  costs  ordered  by  the  decree,  it  should  be  set 
I  the  bill  .of  review  (ti).     The  plaintiff  cannot  put  his  case 

alternative  as  a  bill  of  review,  or  if  the  Court  shall  think  it 
,  then  as  a  bill  of  revivor  and  supplement  (o). 

i  bill  is  filed  by  the  plaintiff's  clerk  in  Court  in  the  usual  How  filed. 
iTy  and  the  defendant  is  served  with  a  subpoena  and  appears 
an  original  bill.      A  bill  of  review  brought  to  reverse  a 
I  tor  error  apparent  on  the  face  thereof,  may  be  filed  without 
are  of  the  Court  (3)  {10),     Before  a  bill  of  review  can  be 

^eiiy  V.  PheUps,  17  Vea.  176.  (r)  Perry  v.  Phclipa,  17  Ves.  177. 

fitfTvl.  80;  and  see  Perry  v.  (to)  Anon.  2  P.  W.  283  ;  Perry  v. 

1,17  Vea.  176;  Price  v.  Keyte,  Phelipi,  17  Ves.  178;  Gould  v.  Tan- 

u  laS.  cred,  2  Atk.  534. 
W7att,P.R.  97. 

Hory  £q.  PI.  §  420;  Dexter  v.  Arnold,  5  Maaon,  308,  309;  Mitford 
.  by  Jeremy,  88-4K). 

itory  Eq.  Pi.  §  420;  Mitford  £q.  PI.  by  Jeremy,  88-90;  Hodson  v. 
i  Simmons,  456,  463. 

1  of  review  defective  in  frame  may  sometimes  be  sustained  as  a  cross 
i¥clf.  PI.  239 ;  Cooper  Eq.  PI.  95 ;  Mitford  Eq.  PI.  by  Jeremy,  89, 90. 
By  Rule  173,  New  York  in  Chancery,  no  bill  of  review  can  be  filed, 
upon  the  discovery  of  new  matters,  or  otherwise,  without  special 
ox  the  Court  first  obtained.  The  application  for  this  purpose  should 
le  by  petition ;  which  should  state  the  nature  of  the  suit,  the  decree, 
e  errors  of  law,  or  the  new  matters,  as  the  case  may  be,  upon  which 
plication  b  founded,  and  should  pray  for  liberty  to  fife  a  bill  of  review, 
g  lach  decree  into  review.  If  the  application  is  founded  upon  the 
uy  of  new  matter,  the  petition  must  describe  the  new  evidence  dis- 
■ad  specifically,  and  state  when  it  was  discovered,  and  its  bearing 

145^ 
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Mode  of  Pro-  filed  it  is  necesasry  that  a  deposit  of  50/.  should  be  made  to  an- 
,^^^^f*^^^  swer  costs  (x).      The  deposit  is  made  with  the  senior  registrar. 
How  pro-         fiy  the  5th  of  Lord  Bacon's  Ordinances,  it  was  provided  that  no 
wlth^deoosit  •  ^^^^  ^^  review  should  be  put  in  except  the  party  that  preyed  it 
entered  into  recognizances  with  sureties  for  satisfying  costs  and 
damages  for  the  delay  if  it  was  found  against  him  (y).     This  pro- 
vision being  insufficient,  by  an  Order  of  12th  March,  1700,  it  wag 
ordered  that  for  the  future  no  bill  of  review  should  be  allowed  or 
admitted  except  the  party  who  preferred  it  first  deposited  the  sum 
of  50/.  with  the  registrar  of  this  Court,  as  a  pledge  to  answer  sacb 
costs  and  damages  as  this  Court  should  award  to  the  adverse  partj, 
exe^cution'of     ^^  ^^^  ^^^  Court  should  think  fit  to  dismiss  the  said  bill  of  re- 
decree;  view  (z)  (1).    Filing  the  bill  of  review  does  not  prevent  the  exe- 
cution of  the  decree  impeached  (a). 
wt^"to*^e*         '^^  entitle  a  person  to  bring  a  bill  of  review  it  is  necessary  that 
this  bill  he       he  should  have  obeyed  and  performed  the  decree  (2)  ;  as,  if  it  be 
*be"^d^^^^d     ^®'  ^"^^'  ^^*^  ^^  possession  be  yielded ;  if  it  be  for  money,  that 
cree ;               the  money  be  paid ;    if  it  be  for  evidences,  that  the  evideacei 
be  brought  in ;  and  so  in  other  cases  which  stand  upon  the  strength 
of  the  decree  alone.     But  if  any  act  be  decreed  to  be  done  which 
extinguisheth  the  party's  right  at  the  common  law,  as  making  of 
assurance  or  release,  acknowledging  satisfaction,  cancelling  of 

(x)  Anon.  2  P.  W.  283.  (a)  Williams  v.  Mellith,  1  Vem. 

(y)  Beam.  Ord.  4.  117,  n. 

(z)  Beam.  313. 

on  the  decree.  Dexter  v.  Arnold,  5  Mason,  303.  It  is  not  sufficient  to 
state  that  the  petitioner  expects  to  prove  certain  facts.  He  must  state 
the  exact  evidence  to  establish  them.  On  the  hearing  of  sach  a  petition, 
affidavits  may  be  admitted  on  both  sides,  if  necessary,  to  explain  the  nature 
of  the  evidence.  Dexter  v.  Arnold,  5  Mason,  303,  308,  309;  Story  Eq.  PI 
(3rd  ed.)  420,  note  ;  Hollingsworth  v.  McDonald,  2  Harr.  &  John.  230. 

Upon  an  application  of  this  kind,  the  Chancellor  exercises  his  judgment 
as  to  the  propriety  of  interfering  or  meddling  with  the  decree  for  the  cause 
disclosed,  and  grants  or  refuses  leave  to  file  a  bill  of  review  accordingly- 
Hollingsworth  v.  McDonald,  2  Harr.  &  John.  230. 

The  Court  may  refuse  it  to  the  party  applying,  and  grant  it  for  the  pro- 
tection of  the  interests  of  others.     Hodges  v.  Milliken,  1  Bland,  511. 

If  a  bill  of  review  is  filed  without  leave,  in  a  case  requiring  it,  it  may  be 
dismissed  on  motion.     Carroll  v.  Parran,  1  Bland,  ]  25. 

(1)  See  Rule  173,  New  York  in  Chanceiy ;  Webb  v.  Pell,  1  Paige,  564. 

(2)  Wiser  v.  Blachly,  2  John.  Ch.  488;  Livingston  r.  Hubbs,  3  ibid.  131. 
Therefore,  if  the  decree  be  for  the  payment  of  money,  the  party  must  pay  it 
or  give  security,  although  it  should  afterwards  be  ordered  to  be  refunded. 
Lub6  £q.  PI.  139.  But  the  rule  may  be  dispensed  with  under  the  circum- 
stances of  the  case.  Thus  where  the  party  is  in  execution  for  non-payment 
of  money  under  the  decree,  this  is  considered  equivalent  to  performance.  Liv- 
ingston V.  Hubbs,  3  John.  Ch.  124.  So  where  the  party  is  insolvent.  Stal- 
ling V.  Goodloe,  3  Murph.  159  ;  or  has  given  security  for  the  performance 
of  the  decree.  Stalling  v.  Goodloe,  3  ftfurph.  159 ;  Taylor  v,  Peanon,  2 
Hawka,  298. 


.„w^  -.—    I ,  .-   —    —    --J — Jj  - 

TeTiew  that  he  has  not  obeyed  the  decree.  In  Partridge  v. 
le  (6),  the  decree  directed  the  defendant  to  pay  a  certain  sum 
Lhe  execution  of  the  conveyance.  The  defendant  filed  a 
r  reriewy  which  the  plaintiff  moved  to  take  off  the  file  on 
roand  thai  the  defendant  had  not  performed  the  decree. 
Lord  Chancellor  refused  the  motion,  the  defendant  not  be- 
oand  to  pay  the  money  until  the  conveyance  was  executed, 
timated,  however,  that  when  that  was  done,  if  the  decree 
It  obeyed,  a  motion  should  be  made  to  stay  the  proceedings 

bill  of  review  till  the  decree  had  been  performed, 
he  party  is  unable  to  perform  the  decree,  he  must  move  for  How. 
er  to  stay  what  is  proper  to  be  stayed  (c),  and  should  swear 
inability,  and  if  he  is  in  contempt  he  should  surrender  him- 
>  the  Fleet,  to  lie  there  till  the  matter  on  the  bill  of  review 
irmined  (d).  If  costs  have  been  decreed  in  the  original 
they  should  be  paid  before  the  bill  of  review  is  filed.     In 

9.  Macclesfield  (d),  a  plaintiff  was  allowed  to  bring  a 
f  review  without  paying  the  costs  decreed  in  the  original 
upon  making  oath  that  he  was  not  worth  40/.  besides  the 
in  qaestion. 

Partridge  v.  Usborne  {e),  a  motion  was  made  on  behalf 
I  defiendant,  that  he  might  be  at  liberty,  under  an  Or- 
'  tlie  8tb  August,  to  file  a  supplemental  bill,  in  the  nature 
U  of  review,  without  previously  performing  an  order  made 
original  cause  on  the  22d  of  January,  and  that  all  proceed- 
ader  the  last  mentioned  order  might  be  stayed,  he  undertak- 
file  BQch  bill  within  one  month,  and  offering  to  pay  into  the 
to  the  credit  of  the  cause,  such  sum  as  the  Court  might 
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To  reverae  a   had  not  performed  the  decree."     The  Lord  Chancellor,  after  re- 
FiMstT.  ^^^  viewing  several  cases  referred  to  in  his  judgment,  decided  thai  it 
v^^^s/^^^  was  only  under  very  particular  and  special  circumstances  that  the 
rule  requiring  the  decree  to  be  performed  in  the  original  suit  could 
be  dispensed  with,  and  that  the  large  amount  of  the  sum  to  be 
paid  in  this  case  would  not  justify  the  Court  in  interposing  ibr 
the  purpose  of  dispensing  with  this  order,  and  refused  the  motioo, 
with  costs. 
How  defen-  fy^^  appearance  of  the  defendant  to  a  bill  of  review  is  enibrced 

ance  eaforced ;  in  the  same  manner  as  to  an  original  bill.     The  usual  defence  to 
how  bill  de-      this  description  of  bill  is  by  a  demurrer.    The  defendant  may 
'  plead  the  decree,  and  demur  against  opening  the  inrdment  to  i 

bill  of  review  brought  for  errors  apparent;  and  in  the  plea  and  de- 
murrer the  Court  will  judge  whether  there  are  grounds  for  opening 
the  inrolment.  Mitford  says,  there  seems,  however,  no  necessitj 
for  pleading  the  decree,  because  it  must  be  stated  in  the  bill,  and 
that  the  books  of  practice  contain  the  forms  of  a  demurrer  oolj 
to  such  a  bill  (e)  (1).  Where  any  matter  beyond  the  decree  is  to 
be  offered  against  opening  the  inrolment,  as  length  of  time,  that 
matter  must  be  pleaded ;  otherwise  the  plaintiff  will  not  have  the 

benefit  of  exceptions,  as  infancy,  coverture,  or  the  like  (2). 
How  suit  pros-      ,^      ,  ,  .  •',  .„  ,        ^  ' 

ecuted  and  de-      If  a  demurrer  be  put  m  to  a  bill  to  reverse  a  decree  on  error 

cree  varied.  apparent,  and  the  demurrer  is  overruled,  the  decree  is  reversed 
and  the  errors  allowed,  and  no  further  answer  or  hearing  is  neces- 
sary (/).  If  the  demurrer  is  allowed,  it  has  all  the  effect  of  con- 
firming the  decree,  and  terminates  the  suit. 

The  rule  upon  a  strict  and  proper  bill  of  review  is,  that  the  de- 
cree can  be  varied  only  upon  such  errors  as  are  complained  of, 
whether  errors  on  the  face,  or  errors  of  injustice,  unless  any  coo- 
sequential  matter  arises ;  for  if  there  is  a  consequential  direction, 
the  justice  of  which  depends  entirely  upon  the  variation  made, 
the  Court  may  vary  a  decree  as  to  that  consequential  direction  in 
favor  of  justice  ;  and  that  is  the  practice  in  the  House  of  Lordfl, 
who  will  vary  a  decree  in  favor  of  the  respondent  in  any  matter 

Bill  to  reverse  co^^sequential  to  the  relief  they  give  to  the  appellant  (g). 

decree  on  new      If  a  bill   of  review  be  .brought  to  reverse  a  decree  upon  new 

^^^^^'  facts,  or  facts  newly  discovered,  as  upon  a  deed  discovered  by  the 

plaintiff  since  the  former  decree  :  or  where  the  plaintiff  swore  that 

(«)  Mitf.  pi.  166.  607;  Lord  Nottingham's  MSS. 

(/)  Cooke  V.  Bamfield,  3  Swanst.         (g)  Moore  v.  M jore,  2  Ves.  596. 

(1)  See  Webb  v.  Pell,  3  Paige,  368  ;  Mitford  Eq.  PI.  by  Jeremy,  203,204. 
For  the  form  of  a  demurrer  to  a  bill  of  review,  see  Willig,  483:  2  Equity 
Drafts,  92  (2nd  ed.). 

(2)  See  Mitford  Eq.  PI.  by  Jeremy,  291. 
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he  did  not  know  that  certain  securities  were  joint  property  (A) ;  or  To  reverse 
upon  a  release  or  a  receipt  discovered  since  publication  (t),  leave  Facts.'^ 
most  be  obtained  of  the  Court  to  file  such  bill  {j)  (1).  v.^^^n/^^^ 

In  WUlan  v.  Willan  (Ar),   Lord  Eldon,  on  a  petition  for  lib-  ^J^'Jf 
erty  to  review  on  new  evidence,  although  the  point  was  not  de-  Court 
cided,  appeared  doubtfiil  as  to  the  propriety  of  a  bill  of  review 
pending  an  appeal  to  the  House  of  Lords  against  a  decree  of  the 
Lord  Chancellor,  affirmed  by  him  on  a  rehearing.     Mitford  says 
a  bill  of  review  upon  new  matter  discovered  has  been  permitted, 
even  after  an  affirmance  of  the  decree  in  parliament ;  but  adds,  ^j^^^  .. 
that  it  may  be  doubted  whether  a  bill  of  review  upon  error  in  the  be  brought. 
decree  itself  can  be  brought  after  affirmance  in  parliament  {k)  (2). 

The  application  is  made  by  an  attendable  petition,  praying  for  Petition  for 
liberty  to  file  a  bill  of  review.      The  petition  is  supported  by  an  *®Y®  ar!.^^ 
affidavit  showing  the  party's  rights ;  that  the  matter  was  not  davit  in  sup- 
known  to  him  at  the  time  of  the  decree,  or  was  discovered  since  P^'^- 
8och  other  time,  that  he  could  not  have  used  it  to  his  advantage 
in  the  former  cause  (/)  (3). 

The  new  matter  upon  which  such  a  bill  is  necessary,  must  have  The  matter 
come  materially  and  substantially  to  the  knowledge  of  the  party,  J^^^  ^o'  ^^ 
or  his  agents,  after  the  decree,  or  at  least  after  the  time  when  it  material. 
could  have  been  advantageously  introduced  in  the  former  cause 
(m)  (4).     And  the  new  matter  not  only  must  not  have  come  to 
(k)  Young   V,  Keighly,  16   Ves.        (Q  Wortley  o.  Birkhead,  2  Ves. 

(t)  Taylor  «.  Sharpe,3P.  W.  371.  (m)  Ord.  v,  Noel,  6  Madd.  127; 

(  t )  Anon.  2  P.  W.  283;  Perry  v.  WiUan  v.  WiUan,  16  Ves.  87;  Earl 

Pheliiw,  17  Ves.  178 ;  Gould  r.  Tan-  of  Portsmouth  v.  Lord  Effingham,  1 

ered,  2  Atk.  634 ;  Beam.  Ord.  3.  Ves.  434 ;  Norris  o.  Le  Neve,  3  Atk. 

{k)  16  Ves.  87.  34. 

(&)  Britf.pl.  79. 

(1)  See  ante,  1729,  note  3 ;  Webh  v.  Pell,  1  Paige,  564 ;  Edwardson  «. 

Maathr,  4  J.  J.  Marsh.  500  ;  Wilkinson  v.  Parish,  3  Paige,  653;  Storv  Eq. 

Fl.  i  419 ;  Love  v.  Blewit,  1  Dev.  &,  Bat.  Eq.  108,  110.  The  granting  of 
maeh  a  hill  of  review  for  newly-discovered  evidence  is  not  a  matter  of  riffht, 
but  it  rests  in  the  sound  discretion  of  the  Court  It  may  therefore  be  refus- 
ed, altboof  h  the  fiusts,  if  admitted,  would  change  the  decree,  where  the 
Coart,  looking  to  all  the  circumstances,  shall  deem  it  productive  of  mischief 
to  innocent  parties,  or  for  any  other  cause  unadvisable.  Stonr  Eq.  PI.  § 
417;  Dexter  v.  Arnold,  5  Mason,  315;  Thomas  v,  Harvie,  10  Wheat.  146; 
Wood  e.  Hann,  2  Sumner,  316;  Hollingsworth  v.  McDonald,  2  Harr.  db 
John.  230.  • 

rS)  Bfltfbrd  Eq.  PI.  by  Jeremy,  88 ;  Cooper  Eq.  PI.  91 ;  Story  Eq.  PI.  § 
418.  Bat  see  Stafford  v.  Bryan,  2  Paige,  45 ;  Campbell  v.  Price,  3  Munf. 
S97. 

(3)  See  ante,  1729,  note  (3). 

(4)  Story  Eq.  PL  §  413;  Dexter  v.  Arnold,  5  Mason,  303;  HaskeU  r. 
Baonl,  1  M*Cord  Ch.  29  ;  Hollingsworth  v.  McDonald,  2  Harr.  d&  John. 
S30;  M'Czaeken  v.  Finley,  1  Bibb,  455;  Harvey  v.  Murrell,  Harper  Eq. 
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'^rerewc  ft   ibe  knowledge  of  the  party,  bm  h  mast  be  shown  that  the  party 
FmctM.        eodJd  not  with  reasonable  diligence  hare  acquired  a  knowledge  of 

"s^^v^^  it  before  the  time  when  poUication  passed  (#)  (1).  Lord  EldoD 
said  the  qoestion  alwajs  is,  not  what  the  plaintiff  knew,  bat  what, 
using  reasonable  diligence,  he  might  hare  known  (p).  The  nut- 
ter most  not  on! J  be  new,  bat  material,  and  soch  as  if  onanswered 
in  point  of  fact  woald  clearlj  oititle  the  plaintiff  to  a  decree,  or 
woald  raise  a  question  of  so  much  nicety  and  difficulty,  as  to  be 
a  fit  subject  of  judgment  in  the  cause  (2)  {q).  And  it  is  nid 
that  the  matter  if  known  to  the  other  party  must  be  of  soch  tnir 
ture  that  be  was  not  in  conscience  obliged  to  hare  discovered  it 
to  the  Court,  for  if  the  matter  was  known  to  the  other  partj,  and 
such  as  in  conscience  he  ought  to  hare  discovered,  he  obtains  tde- 
cree  by  fraud,  and  it  ought  to  be  set  aside  by  original   bill  (r). 

miter^art  ^  The  party  must  show  that  the  new  matter  is  relerant  (or  that 

proTe.  there  is  probable  cause  that  it  may  be  relerant)  to  the  matters  in 

question  (s). 

In  Willan  v,  Willan  (s),  the  cause  was  heard  before  the 
Lord  Chancellor,  and  the  decree  affirmed  on  rehearing;  the 
defendant  appealed  to  the  House  of  Lords,  and  pending  the  ap- 
peal, he  presented  a  petition  for  liberty  to  file  a  bill  of  reriew. 
The  object  was  to  introduce  new  evidence  in  opposition  to  that  of 
a  witness  in  the  original  cause,  who  had  given  evidence  as  to  a 
conversation  ;  the  ground  was,  that  the  evidence  was  admitted  by 

(0)  Young  r.  Keighlv,  16  VeB.350.  («)  Bennett  r.  Lee,  2  Atk.  528; 
(p)  Young  V.  Keiffhly  16  Ves.  353.  Norris  r.  Le  Neve,  3  Atk.  34;  Earl 
(q)  Ord  V.  Noel,  6  Madd.  127.  of  Portsmouth  v.  Lord  Effinghtm,! 
(  r  )    Manaton  v.  Molesworth,   1  Ves.  434. 

Eden,  25.  (*)  16  Ves.  87. 

257;  Lansing  v.  Albany  Ins.  Co.  1  Hopk.  102;  Dias  v.  Merle,  4  Paige,259; 
M'Call  V.  Graham,  1  Hen.  &Munf  13;  Pendleton  v.  Fay,  3  Paige,  204. 

It  must  at  least  have  been  discovered  since  publication.  Livingitonv. 
Ilubbs,  3  John.  Ch.  124  ;  M'Cracken  v.  Finley,  1  Bibb,  455;  4  Hayw.36; 
2  Munf.  305  ;  Dexter  v.  Arnold,  5  Mason,  312;  Wiser  v.  Blachly,  2  Joho. 
Ch.  488;  Story  Eq.  PI.  §  413;  Hodges  v.  Milliken,  1  Bland,  511. 

It  is  now  the  established  exposition  of  Lord  Bacon's  Ordinance  on  this 
point,  that  the  new  matter  shall  not  have  been  discovered  until  afler  publi- 
cation  has  passed.  Story  Eq.  PI.  §  413;  Love  v.  Blewit,  1  Dev.  &,  Bat  Eq. 
108, 110;  Caller  v.  Shields,  2  Stew.  &  Port.  417. 

(1)  Story  Eq.  PI.  8  414;  Dexter  v.  Arnold,  5  Mason,  312,  320,  321;  Liv- 
ingston V.  Hubbs,  3  John.  Ch.  124  ;  Pendleton  v.  Fay,  3  Pai^e,  204 ;  Wiser 
t>.  Blachly,  2  John.  Ch  488;  Barrow  v.  Rhinelander,  3  John.  Ch.  120; 
Lansing  v.  Albany  Ins.  Co.  1  Hopk.  102;  Love  v.  Blewit,  I  Dev.  &  Bat. 
Eq.  108,110. 

(2)  Story  Eq.  PI.  §  413;  Blake  r.  Foster,  2  Moseley,257;  Wiser  r.  Blach- 
ly,  2  John.  Ch.  488 ;  Livingston  r.  Hubbs,  3  John.  Ch.  124 ;  Kennedy  v. 


ly,--« 
BaU, 


6  Litt.  125. 
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it  being  in  answer  to  an  interrogatory,  and  not  the  sub-   To  re? ene  a 

f  in  iflsue.      The  Lord  Chancellor  did  not  think  the  ^^""p^^"^^ 

3aty  or  that  the  new  evidence  could  be  received ;  and 

cree  was  not  founded  on  the  evidence  complained  of; 

1  was  refused  with  costs  (1). 

;«rd  to  allowing  bills  of  review  to  be  filed  upon  facts 

ireredy  Lord  Eldon  said,  the  decisions  appear  to  have 

new  evidence,  which,  if  produced  in  time,  would  have 

the  original  case,  and  are  not  applicable  where  the 

me  does  not  admit  the  introduction  of  the  evidence  as 

Nil  in  issue  originally,  especially  where  enough  appears 

riginal  pleadings  to  call  upon  the  plaintiff,  using  rea- 

igence,  to  bring  forward  the  whole  case  (/).     And  a 

'  liberty  to  review  was  refused,  although  Lord  Eldon 

MI  sabetance  the  petition  might  have  succeeded. 

irson  V.  Slaughter  (t),  Lord  Hardwicke  says : —  '*  All 

of  review  that  I  recollect  to  have  known   were  of 

r  to  prove  what  was  put  in  issue.     Lord  Effingham's 

lo;  he  claimed  under  an  old  entail;    and  though  he 

made  title  under  a  different  entail,  yet  the  issue  was  as 

nder  some  old  entail  generally.    In  the  present  case  it 

matter  to  prove  what  was  put  in  issue,  but  to  prove  a 

as  not  in  issue,  and  therefore  the  defendant  would  not 

to  a  bill  of  review  "  (u).     Chief  Baron  Gilbert,  in  his 

lianam,  says,  "  They  can  examine  to  nothing  that  was 

the  original  cause,  unless  it  be  any  matter  happening 

p  which  was  not  before  in  issue,  or  upon  matter  of 

writing  not  known  before;    for  if  the  Court  should 

leife  to  enter  into  proofs  upon  the  same  points  that 

DOi  that  would  be  under  mischief,  as  the  examination 

ss  after  the  same  publication,  and  an  inlet  into  manifest 

»). 

It  underwent  a  careful  examination  in  a  recent  case,  of  Need  not  be 

V.   Osborne,  (r).      A   bill  was  filed  in  this  suit,  for  copfined  to 

t,  '^  ^  ^  points  in  iwae 

i  performance  of  an  agreement    to  purchase :  a  ref-  in  original 

;itle  was  directed :  a  good  title  found :   and  a  specific  caase. 

«  decreed.     After  this  it  was  discovered  that  there  had 

misrepresentation  as  to  the  timber,  which  formed  a 

».Keighly,16VeB.354.    228. 

293.  (v)  Gilb.  For.  Rom.  186. 

Ige  V.  Uiborne,  5  Rubb.        (v)  5  Robs.  195. 

-diBCovered  evidence,  which  goes  to  impeach  the  testimony  of 
not  ioffioient.    Livingston  o.  Habbs,  3  John.  Ch.  124. 


/ 
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To  revene  a  prominent  part  of  the  purchase ;  and,  on  that  groand,  an  applica- 
*^F^2^*^^  tion  was  made  for  liberty  to  file  a  bill  of  review.     To  this  petitioa 
it  was  objected,  that  the  point  as  to  the  timber  not  being  raised  bj 
the  answer,  and  not  being  in  issue  in  the  cause,  the  application 
could  not  be  granted.     In  answer  to  this  objection,  a  case  of 
Barnes  y.  Offer  (w),  decided  by  the  Master  of  the  Rolls,  2(hh 
December,  1825,  was  cited,  showing  that  a  point  not  in  issue 
formed  the  ground  for  granting  liberty  to  file  a  supplemental  biD, 
in  the  nature  of  a  bill  of  review.     The  Lord  ChancellOT  said : 
"  As  to  the  question  whether  the  matter  brought  forward  by  this 
petition,  not  having  been  put  in  issue  in  the  original  cause,  it  is 
now  competent  for  the  petitioner  to  ask  for  the  benefit  of  it,  bj 
means  of  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  I 
am  satisfied,  by  the  discussion  which  has  taken  place,  that,  in  a 
suit  of  this  description,  a  party  may  apply  for  such  relief  as  thii 
petition  prays "  (1).     The  order  made  by  his  lordship  was,  that 
the  petitioner,  upon  depositing  50/.  with  the  registrar,  should  be 
at  liberty  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  re- 
view, upon  the  new  matter  stated  in  his  petition  touching  the 
warranty  and  otherwise,  and  for  relief,  as  he  should  be  advised; 
and  that  he  should  be  at  liberty  to  apply  to  have  the  original  cause 
set  down  to  be  reheard,  and  to  come  on  at  the  same  time. 

If  the  matter  had  come  to  the  knowledge  of  the  plaintiff's  attor- 
ney, before  the  time  had   expired  within  which  such  evidence 
could  have  been  used  in  the  original  cause,  it  is  notice  to  the  party 
Dlaintiff  ^^  °     himself  (i),  and  will  not  form  a  ground  for  a  review. 

In  a  case  where  a  party,  after  decree,  came  to  the  knowledge 
of  two  letters,  which  seemed  to  overthrow  the  decree  and  all  the 
proceedings  dependent  thereon,  the  Court  below  would  not  pat 
the  party  to  answer  to  those  two  letters,  but  allowed  a  demurrer  to 
a  bill  of  review.     The  reason  given  in  that  case  was,  that  the  party 


Within  what 
time  the  evi- 
dence must 
have  come  to 
knowledg 
plaintiff. 


(w)  Partridge  v.  Usborne,  5  Russ. 
225,  n. 


(i)  Norris  v.  Le  Neve,  3  Atk.  35. 


(1)  Story  Eq.  PI.  §  415,  416  and  notes;   Mitford  £q.  PI.  by  Jeremy,  85- 
87  ;  Dexter  v.  Arnold,  5  Mason,  313. 

It  seems  now  to  be  established,  that  matter  discovered  after  a  decree  has 
been  made,  though  not  capable  of  being  used  as  evidence  of  any  thing  which    " 
was  previously  in  issue  in  the  cause,  but  constituting  an  entirely  new  issue,   ^ 
may  be  the  subject  of  a  bill  of  review,  or  of  a  supplemental  bill  in  the  nature 
of  a  bill  of  review.     Welf.  Eq.  PI.  238;  Story  Eq.  PI.  §  416. 

In  Love  v.  Blewit,  1  Dev.  &  Bat.  Eq.  103,  110,  it  was  held,  that  if  the^^ 
newly-discovered  evidence  is  in  writing  or  of  record,  a  review  will  be  grant^^ 
ed,  notwithstanding  the  fact  to  which  such  evidence  relates  may  have  been 
in  issue  before ;  but  otherwise,  if  the  newly-discovered  evidence  b  merehi 
parol  proof.    Head  v.  Head,  3  A.  K.  Marsh.  121.    See  Story  Eq.  Fl.  §  415 
and  note,  §  416;  Randolph  v.  Randolph,  1  Hen.  &  Monf.  180. 
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misbt  hire  found  out  the  two  letters  before  the  hearinff,  since  be  To  reverse 
had  them  in  bis  own  custody;  and  that  if  this  practice  should  Facts. 
take  place,  it  might  overthrow  all  the  decrees  in  the  Court ;  and  that,  v^^^n^^^ 
if  this  should  be  allowed  as  a  precedent,  a  man  might  take  up  bis  ^ 
defence  when  be  pleased ;  whereas  his  whole  defence  ought  to  be 
made  at  once,  and  before  the  hearing.  Gilbert  adds :  **  It  is  said  the 
Lords  reversed  the  allowance  of  the  demurrer,  and  ordered  the  party 
to  answer  to  the  bill  of  review :  but  this  precedent  may  be  found 
out  whenever  there  is  occasion  for  it."  He  continues :  **  Cer- 
tainly the  reversal  in  the  House  of  Lords  was  right ;  for  the  let- 
ters relating  to  the  partnership  were  found  afler  the  decree,  which 
the  party  had  no  knowledge  of,  though  they  happened  to  be  in  his 
custody;  they  ought  to  be  taken  under  consideration,  even  after  a 
decree  signed  and  inroUed :  but  then  the  party  in  whose  custody 
the  papers  were,  must  give  an  account  of  their  manner  of  coming 
to  light ;  and  in  this  case  these  letters  were  sent  in  trunks  from 
Hamburgh,  where  he  had  no  reason  to  suspect  there  were  any 
papers  relating  to  the  cause ;  so  the  finding  of  them  was  as  much 
casual  afier  the  decree,  as  if  they  had  not  been  in  the  party's  cus- 
tody, and  any  matter  casually  coming  to  light  afler  a  decree  that 
would  make  an  alteration  in  the  decree,  ought  to  be  taken  into 
consideration  upon  a  bill  of  review ;  and,  therefore,  they  reversed 
that  part  of  the  decree  which  established  the  demurrer  to  the  bill 
of  review,  without  compelling  the  defendant  to  such  bill  of  review 
to  answer  to  the  letters  "  (y). 

In  Gould  o.  Tancred  (z),  the  petition  for  leave  to  review  was, 
Ist,  because  the  Master  in  his  report  had  not  made  annual 
rests ;  2dly,  had  omitted  three  years  in  the  account ;  and  3rdly, 
that  there  was  matter  come  to  the  plaintiffs  knowledge  subsequent 
to  the  Master's  making  his  report,  though  it  existed  at  that  time. 
Lord  Hardwicke  thought  the  application  unfortunate,  the  report 
having  been  confirmed  six  years,  and  refused  the  petition,  as  it 
would  appear,  on  the  two  first  points,  because  the  petitioner's  so- 
licitor attended  on  the  accounts  before  the  Master,  which  bound 
the  party.  On  the  third  point  the  application  was  refused,  as  not 
supported  by  the  evidence. 

If  the  plaintiff,  by  his  petition  and  the  evidence  in  support,  makes  Order  made  oi 
out  a  sufficiently  |>rtma/acte  case,  an  order  will  be  made  upon  the  ^^^  j°'  ^\ 
petitioner  his  depositing  50/.  with  the  registrar,  that  he  may  be  at  ordered. 
liberty  to  file  a  bill  of  review,  as  he  shall  be  advised.     The  bill  is 
settled  and  signed  by  counsel,  and  filed  with  the  plaintiflPs  clerk  in 

(y)  For.  Rom.  187.  (z)  2  Atk.  553. 


1738  Bills  of  Review, 

Mode  of  Pro-  court.     The  defendant  is  served  with  a  subpoena,  appears,  and 
*^^cf«i^     may  plead,  answer,  or  demur,  as  in  an  original  bill. 
v^^v^w.^       A  bill  of  review  upon  the  discovery  of  new  matter,  and  t  sup- 
Defence  to.    ^  plemental  bill  of  the  same  nature  being  exhibited  only   by  leave 
of  the  Court,  the  ground  of  the  bill  is  generally  well  considered  l»e- 
fore  it  is  brought ;  and,  therefore,  in  point  of   substance,  it  ean 
rarely  be  liable  to  a  demurrer.     But  if  brought  upon  new  matter, 
and  the  defendant  should  think  the  matter  not  relevant,  probably 
he  might' take  advantage  of  it  by  way  of  demurrer,  althougb  tbe 
relevancy  ought  to  be  considered  at  the  time  leave  is  given  to 
bring  the  bUl  (z)  (1). 

If  a  demurrer  be  put  in  to  a  bill  of  review,  on  the  ground  of  new 
facts,  or  facts  newly  discovered,  and  the  demurrer  is  overruled,  it 
does  not  dispose  of  the  cause,  and  the  defendant  must  answer,  be- 
cause fact  is  at  issue  (a)  (2).  On  arguing  a  demurrer  to  a  bill  of 
review,  nothing  can  be  read  but  what  appears  on  the  face  of  the 
decree ;  but  after  the  demurrer  is  overruled,  the  plaintifis  are  it 
liberty  to  read  bill  or  answer,  or  any  other  evidence,  as  at  a  re- 
hearing, the  cause  being  now  equally  open  (6)  (3).  If  the  demur- 
rer is  allowed  there  is  an  end  of  the  suit,  as  no  new  bill  of  review 
can  be  filed  afler  a  demurrer  has  been  allowed  to  a  former  bill  of 
review.  If  the  demurrer  is  allowed  it  may  be  inrolled,  but  it  is 
said  to  be  otherwise  if  the  demurrer  is  disallowed  (c). 

If  the  decree  has  not  been  signed  and  inrolled,  and  tbe  error  is 
apparent  on  the  face  of  the  decree,  the  remedy  is  by  a  rehearing. 
There  is  no  instance  of  a  bill  in  ihe  nature  of  a  bill  of  review 
upon  error  apparent  (d).  If  the  decree  has  been  inrolled,  as  be- 
fore stated,  it  is  a  bill  of  review. 

(z)  Mitf.  pi.  167.  290. 

(a)  Cooke  r.  Bampfield,  3  Swanst.  (c)  Woots  v.  Tucker,  2  Vera.  119, 
607,  Lord  Nottingham's  MSS.  sad  query? 

(b)  Catterall  v.  Purchase,  1  Atk.  (d)  Perry  v  Phelips,  17  Ves.  178. 

(1)  1  Story  Eq.  PI.  §  636  ;  Mitford  Eq.  PI.  by  Jeremy,  205  ;  Cooper  Eq. 
PI.  216. 

(2)  Upon  a  bill  of  review  for  newly-discovered  evidence,  the  other  party 
may  controvert  the  fact  that  it  is  newly  discovered,  by  plea  or  answer.  Dex- 
ter V.  Arnold,  5  Mason,  303.     See  Hughes  v.  Milliken,  1  Bland,  506. 

(3)  Lub6  Eq.  PI.  248.  If  the  bill  has  assigned  errors  of  law,  and  the  plea 
and  demurrer  be  allowed,  an  order  to  that  effect  is  made,  and  that  the  bill  be 
dismissed.     Webb  v.  Pell,  3  Paige,  368. 

If  a  bill  of  review  be  brought  on  new  matter,  fitting  to  be  answered,  the 
defendant  may  put  in  an  answer  controverting  the  fact  that  the  matter  is 
newly  discovered.  Lub6  Eq.  PI.  132 ;  Dexter  v.  Arnold,  5  Mason,  303. 
The  case  will  proceed  upon  such  bill  as  an  original  bill.    2  Hoff.  Cb.  Pr.  12. 
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If  the  objection  is  upon  matter  of  law,  apparent,  or  a  mistake  Sapplemental 

in  law,  to  be  collected  from  all  the  pleadings  and  evidence,  and     j^^  Ac!^ 

the  decree  has  not  been  signed  and  inrolled,  it  is  the  subject  of  a  v^^^s/^^^ 

rehearing,  and  there  is  no  occasion  for  a  bill,  in  the  nature  of  a  ^c™ee  not^**^ 

bill  of  review  (e)  (1).  dinned  and  en- 

If  new  facts  have  been  discovered  since  publication  passed  in  ^^^>  *"*<*  ^« 

*  *  error  \b  appa- 

the  original  cause,  then  a  supplemental  bill  is  necessary  to  intro-  rent. 

dace  those  facts  (/).  Before  this  supplemental  bill  can  be  filed, 
the  leave  of  the  Court  must  be  obtained  in  the  manner  before  ex- 
plained. 

When  the  decree  has  not  been  signed  and  inrolled,  you  can- 
not bring  a  bill  of  review  (g). 

If  the  decree  has  not  been  signed  and  inrolled,  and  the  sup- 
posed error  appears  from  new  matter  which  has  arisen  since  the 
decree,  or  upon  new  proof  materially  pressing  upon  the  decree, 
ind  discovered  after  the  decree,  or  at  least  after  publication  had 
passed  in  the  cause,  the  remedy  is  by  a  supplemental  bill  in  the 
lature  of  a  bill  of  review  (h)  (2).     In  this  case,  leave  must  be  ob-  where  not 
ained  for  liberty  to  file  a  supplemental  bill  in  the  nature  of  a  bill  apparent  bat 
>f  review,  by  an  attendable  petition,  supported  by  affidavit,  similar  ^°  °®''^°^ 
o  that  used  for  liberty  to  file  a  bill  to  review  a  decree  signed  and 
nrolled,  on  new  Acts  or  new  evidence  discovered  (3). 

There  is  this  difference  between  a  bill  of  review  and  a  supple-  Supplemental 
nental  bill  in  the  nature  of  a  bill  of  review.     In  the  former,  if  in- ^^j^'^j"*"^^^ 
Toducing  also  matter  of  supplement  or  revivor,  the  prayer,  as  of  review, 
far  as  it  is  a  bill  of  review,  is  that  the  decree  may  be  reviewed  and 
reversed;  in  the  other,  adopting  also  the  proper  prayer  for  revivor  ; 

(e)  Ibid.  178. 

?/)  Ibid.  (A)  Toiuiff  V. Keiffhhr  16  Vea.  350 ; 

(  ^  )  Llewellen  e.  Mackworth,  2  Wortley  e.  Birkhead,  3  Atk.  809. 
Vtk.  40 ;  Studifli  v.  Radley,  2  Atk. 

(1)  Story  £q.  PI.  §  421,  and  note  ;  Pendleton  e.  Fay,  3  Paige,  204  ;  Wiser 
.  Blachly,  2  John.  C^.  488 ;  Mitford  £q.  PI.  by  Jeremy,  90. 

(Z)  Story  £q.  PI.  §  422;  Pendleton  v.  Fay,  3  Paige,  204;  Mitford  Eq.  PI. 
y  Jeremy,  91. 

(3)  Story  Eq.  PI.  §  422 ;  Pendleton  v.  Fay,  3  Paige,  204 ;  Mitford  Eq.  PI. 
tj  Jeretny,  91. 

Itwemi  to  be  ajreneral  rule,  that  a  supplemental  bill  for  newly-discovered 
iiftttei  shoold  be  ffled  as  soon  after  the  new  matter  is  discovered,  as  it  rea- 
potubly  may  be.  Story  Eq.  PI.  §  423.  If,  therefore,  a  party  proceeds  to  a 
^/eC^  afler  the  discovery  of  the  facts  upon  which  the  new  claim  is  founded, 
\^e  ^  not  be  permitted  afterwards  to  file  a  supplemental  bill  in  the  nature 

of  a  bill  of  review  founded  on  those  facts;  for  it  was  his  own  laches  not  to 

hsvcVroQght  them  forward  at  an  earlier  stage  of  the  cause.    Pendleton  v. 

ray,  3  Paige,  204 ;  DUs  v.  Merle,  4  Paige,  ^9;  Story  £q.  PI.  §  423. 
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Sapplemental  as  to  the  supplemental  matter,  you  pray  that  the  cause  may  be  r^ 

Bills  in  the  ni- ,        j  /,v  >J       r    j 

ture,&c.      heard  (1). 

"s^v^v^^^  If  the  Court  is  of  opinion  that  the  new  matter  is  material  and 
relevant,  and  of  such  a  nature  as  to  make  it  a  fit  subject  of  judg- 
ment in  a  cause,  and  the  evidence  satisfactorily  makes  out  that  die 
new  matter  did  not  come  to  the  knowledge  of  the  plaintiff  or  his 
agents  within  such  time  as  the  same  could  have  been  advantage- 
ously used  in  the  original  cause^  liberty  will  be  given  to  the  peti- 
tioner to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review. 

Proceedings         The  order  is,  that  upon  the  petitioner  his  depositing  SOI  with 

^^'  the  registrar,  he  may  be  at  liberty  to  file  a  supplemental  bill,  in  the 

nature  of  a  bill  of  review,  as  he  shall  be  advised.  The  depont  of 
60/.  is  required,  by  Order  of  17th  October,  1741  (t).  Before  this 
order,  although  a  bill  of  review  could  not  be  brought  upcm  a  de- 
cree signed  and  inrolled,  for  new  and  supplemental  matter  in  being 
at  the  time  of  making  the  decree,  but  discovered  and  come  to 
knowledge  aflerwards,  without  the  leave  of  the  Court,  and  making 
a  deposit  of  50Z. ;  yet  if  the  decree  had  not  been  signed  and  in- 
rolled,  a  practice  appears  to  have  existed  of  filing  a  supplemental 
bill  in  the  nature  of  a  bill  of  review  at  large,  without  making  any 
deposit,  and  without  obtaining  the  leave  of  the  Court  at  all;  and 
the  party  then  brought  a  petition  to  rehear  or  repeal.  This,  says 
Lord  Hardwicke,  in  the  cases  cited,  was  growing  into  abuse,  and 
several  supplemental  bills  were  brought  for  vexation.  To  put 
these  improper  bills  of  review  under  the  like  restraint  as  the  other 
bills  of  review,  the  order  of  1741  was  made  (j). 

This  order  provides,  **  That  no  supplemental  bill,  or  bill  in  the 
nature  of  a  bill  of  review,  grounded  upon  new  matter  discovered, 
or  pretended  to  be  discovered,  since  the  pronouncing  of  any  de- 
cree of  this  Court,  in  order  to  the  reversing  or  varying  of  such 
decree,  shall  be  exhibited  without  the  special  leave  of  the  Court 
first  obtained  for  that  purpose.  And  unless  the  party  exhibiting 
the  same  do  first  deposit  with  the  registrar  of  this  Court  so  mach 
money,  as  together  with  the  deposit  by  the  rules  of  this  Court  to 
be  made  on  obtaining  a  rehearing  of  the  cause  or  causes  wherein 
such  decree  was  pronounced,  will  make  up  the  sum  of  50/.,  as  a 
pledge  to  answer  such  costs  and  damages  as  shall  be  awarded  to 
the  adverse  party,  in  case  the  Court  shall  think  fit  to  award  any 
at  the  hearing  of  the  cause  on  such  supplemental  or  new  bill"  (^')- 

(0  Beam.  Ord.  368.  (&)  Beames's  Ord.363. 

( j  )  Moore  r.  Moore,  2  Ves.  598. 

(1)  See  Story  Eq.  PI.  §  425. 
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Bit  of  50/.  being  made,  and  the  order  for  liberty  to  file  SupplemenUl 
lental  bill,  in  the  nature  of  a  bill  of  review,  being      ^^  ^^^  ^' 
le  same  is  then  filed.    The  bill  states  the  new  facts,  v.^^*\/*^^ 
lat  the  cause  may  be  reheard.    This  suit  is  proceeded 
same  manner  as  a  bill  of  review  on  new  matter,  and 
by  the  same  defences.    Mitford  says,  *'  Bills  in  the 
ilk  of  review  do  not  appear  subject  to  any  peculiar 
nurrer,  unless  the  decree  sought  to  be  reversed  does 
6  interest  of  the  person  filing  the  bill  '*  (/). 
this  difference,  that  in  a  supplemental  bill  in  the  nature  Man  be  ae- 
leriew,  the  Court  wiU  not,  as  on  a  bUl  of  review,  en-  ^''^SS)^^  ^^ 
peiilion,  or  vary  it,  or  reverse  the  decree  on  the  hear- 
biD,  but  will  require  that  a  petition  of  appeal  or  re- 
dd be  presented,  to  come  on  and  be  heard  with  such 
1  bill.    This  was  decided  by  Lord  Hardwicke  in  Moore 
)f  when  a  supplemental  bill,  in  the  nature  of  a  bill  of  r^ 
n lobe  heard  without  a  petition  of  appeal  or  rehearin* 
was  given  to  prefer  such  petition.    So  in  Perry  o. 
Lord  Eldon  said,  **  if  a  decree,  not  signed  and  enrolled, 
be  reversed  upon  error  apparent,  and  a  petition  of 
18  been  presented,  and  also  a  supplemental  bill  is  filed, 
9  new  facts  discovered  since  publication,  the  cause 

I  to  be  heard  upon  the  matter  of  that  supplemental  bill, 
li  a  rehearing  of  the  original  cause,  and  the  Court 
8  decree  upon  the  rehearing,  taking  into  considera- 
f  or  lately  discovered  facts." 

)  V.  Hoore  (o),  the  cause  came  before  the  Court  upon 
partly  supplemental,  in  the  nature  of  a  bill  of  review, 
natter  said  to  be  existing  at  the  time  of  the  former 
discovered  since,  and  partly  original  as  against  one 

II  a  petition  of  appeal  from  a  decree  made  by  the 
16  Rolls. 

167.  (n)  17  Ves.  178. 

m.  (o)  2  Vet.  598. 
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CHAPTER  XXXI. 


CROSS    BILL. 


Nature  and  As  a  defendant  cannot  praj  anj  thing  in  luB  answer,  ampt  lo 

purpose!  of.  ^  dismissed  the  Court,  if  he  has  any  relief  to  pray,  or  dbetroj 
to  seek,  he  must  do  so  b j  a  bill  of  his  own,  whiieh  is  eiBed  i 
cross-bill  (1). 

A  cross-bill  is  a  bill  brought  by  a  defendant  againflt  a  ] 

or  other  parties  in  a  former  bill  depending,  toochmg  die  i 

in  question  in  that  bill  (2).    It  is  treated  as  a  mere  anziliary  nil, 

as  a  dependency  upon  the  original  suit  (3).    And  can  be  n^ 

lined  only  on  matter  growing  out  of  the  original  bill  (4). 

To  obtain  dii-       A  bill  of  this  kind  is  usually  brought  either  to  obtain  a  oeeei' 

hJr^^^ ""'  ^'     ^^J  discovery  of  facts  in  aid  of  the  defence  to  the  origind  UD, 

or  to  obtain  full  relief  to  all  parties,  in  reference  to  the  mattenof 

the  original  bill  (5). 

The  rules  of  Equity  prevent  a  defendant  examining  a  plaintiff  (6). 

Ground  of  the  Hence  arises  the  necessity  of  a  cross-bill  for  discoverr.  when  the 
necessity  for  a       ,.  -,        i../«.  «,       ii«.« 

cross  bill  for     testimony  of  the  plamtin  is  sought  by  the  defendant  as  to  any  ma- 
discovery,         terial  facts  (7). 

The  cross-bill  gives  a  perfect  reciprocity  of  proof  to  each  partji 
derivable  from  the  answers  of  each  other  (8). 

For  example,  a  deed  in  the  hands  of  the  plaintiff  may  famish 
the  main  grounds  of  establishing  the  defence  to  the  original  biD. 
If  the  defendant  wants  a  discovery  of  that  deed  he  must  file  i 
cross-bill  for  that  purpose,  although  the  plaintiff  should  state  in 
his  bill,  that  the  deed  is  in  his  custody  and  ready  to  be  prodaced 
as  the  Court  shall  direct  (9). 
It  frequently  happens,  and  particularly  if  any  question  ariies 

(1)  Lub6  Eq.  PI.  39. 

?2)  Mitford  Eq.  PI.  80,  81 ;  Story  Eq.  PI.  §  389,  §  402;  White  cBnW 
2  Paige,  164. 

(3)  Story  Eq.  PI.  §  399 ;  Slason  r.  Wright,  14  Vermont,  208. 

(4)  Daniel  v.  Morrison,  6  Dana,  186. 

(5)  Mitf.  Eq.  PI.  81  j  Story  Eq.  PI.  §  389. 

(6)  Colchester  v. ,  1  P.  Wm8.595. 

7)  Story  Eq.  PI.  §  390. 


(8)  Stor>  Eq.  PI.  §  390. 

(9)  Spragg  V.  Comer,  2  Coz,  109. 
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between  two  defendants  to  a  bill,  that  the  Court  cannot  make  a  Character  and 

decree  lithoat  a  cross-bill^  or  cross-bills  to  bring  every  matter  in  .  ^^^i^ . 

difufecoiDpIetdy  before  the  Court  (1). 

b  nch  a  case  it  becomes  necessary  for  some  one  of  the  defen- 

iiote  to  the  original  bill  to  file  a  bill  against  the  plaintiff  and  other 

Modints  in  that  bill,  or  some  of  them,  and  bring  the  litigated 

pebtproperiy  before  the  Court  (2).     One  defendant  cannot  have 

I  teree  against  a  co-defendant  without  a  cross-bill  with  prq>er 

prifer  and  process,  or  answer,  as  in  an  original  suit  (3). 

A  ero»bin  is  a  mode  of  defence  (4).    The  original  bill  and  Crosi  bUl  a 

tfe  craMriO  are  but  one  cause  (5).    It  must  be  ccmfined  to  the  q^^^I^  ^ ^ 

iQljeeNBBtter  of  the  original  bill,  and  cannot  introduce  new  and  «rou-bill  same 

^'iiCbet  Batters  not  embraced  in  the  original  suit,  and  if  it  do  so,  ^^'      . 

^  decree  can  be  founded  <hi  those  matters  (6).  subject  matter 

ff  aero8s4>iIl  is  taken  as  confessed,  it  may  be  used  as  efidence  ^^"i^^?,^  ^*^- 
i.^      *        «  .     .^  •      «  ....  ,     ,  '«      .11  Croga-bill  con- 

TOrt  the  [Haintiff  u  the  origmal  suit,  on  the  hearmg,  and  will  fesged,  evi- 

^  the  same  effect  as  if  he  had  admitted  the  same  hcta  in  an  dence. 

Fhe  fluntiff  in  a  cross-bill  cannot  contradict  the  assertions  in 
;  answer  in  the  original  suit  (8). 

And  wiiere  die  allegations  of  a  cross-bill  are  inconsistent  with 
of  the  answer,  they  cannot  be  taken  as  true  though 
(9). 

k  ci€fl»4»ill  may  be  filed  to  answer  the  purposes  of  a  plea  puis  ^     answer 
riiaa  ooHltiiaumce  at  the  common  law.    Thus,  where  pending  a  the  purposes  of 
J  and  after  replication  and  issue  joined,  the  defendant,  having  ^^^^^^^ 
lined  a  release,  attempted  to  prove  it,  tfiva  voce,  at  the  hearing,  tinuance. 
rm  determined  that  the  release  not  being  in  issue  in  the  cause, 
Goort  eoidd  not  try  the  fact  nor  direct  a  trial  at  law  for  that 


I)  Mit£  Eq.  n.  by  Jeremy,  81 ;  Rogers  v.  M'Macham,  4  J.  J.  Marsh.  37 ; 

lup  9.  Hai^  1  Hopk.  239. 

t)  WBXt.  JSq.  Fl.  by  Jeremy,  81 ;  Cooper  £q.  PI.  65 ;  PatUson  v.  HuU,  9 

rea.747. 

0  Tidbot  9.  M*Gee,  4  Monroe,  379.    But  see  Elliot  v.  Pell,  1  Paige, 

i)  Field  9.  Schieffelin,  7  John.  Ch.  252;  Galatian  v.  Erwin,  1  Hopk. 
8.  C.  8  Cowen,  361 ;  Cartwright  v.  Clark,  4  Metcalf,  194. 
5)  Held  V.  SchieffeUn,  7  John.  Ch.  252. 

^  May  V.  Armstrong,  3  J.  J.  Marsh.  262 ;  Daniel  v.  Morrison,  6  Dana, 
»;  Galatian  v.  Erwin,  Field  o.  Schieffelin,  uM  sapra ;  Gouyemeor  v. 
Beadorf;  4  John.  Ch.  357. 
y)  White  V.  Buloid,  2  PaLre,  164. 
S  Hudson  V.  Hudson,  3  Rand.  117. 
[9)  SaTige  v.  Carter,  9  Dana,  414. 
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For  what  and  purpose,  and  that  a  new  bill  must  be  filed  to  put  the  release  in 

Set-off.  A  cross-bill,  if  seasonably  filed,  may  be  sustained  for  the  purpose 

of  obtaining  an  equitable  set  off  (2). 
Lies  to  hare        j^  ji^g  ^q  have  an  agreement,  sought  to  be  specifically  pe^ 
reUe^on^by"    formed,  delivered  up  or  cancelled,  for  although  Ae  plaintiff  shoold 
plaintiff  for  a    obtain  a  decree  under  his  original  bill,  he  might  still  bring  Us 
fonnance*re^     action  at  law  for  damage  sustained  by  the  non-performance  (3). 
scinded.  If  the  only  object  of  a  bill  be  to  enforce  a  contract,  a  croBB-bill 

Not  to  rewind  to  rescind  a  different  contract,  and  with^  other  parties,  about  the 
contract.  same  property,  will  not  lie.     But  where  the  vendor  of  land,  ainoDg 

other  things  in  his  bill,  asserts  a  lien  for  the  purchase-money,  agiiiiBt 

an  assignee  of  his  covenant  for  a  title,  the  latter  may  sustain  a 

cross-bill  for  a  recission  of  that  contract  (4). 
Wh^  a  bill  is  filed  to  set  aside  an  agreement  or  conveyanee, 

the  conveyance  cannot  be  confirmed  and  established  without  a 

cross-bill  filed  by  the  defendant  (5). 
The  defendant  may  rely  upon  matters  purely  legal,  connected 

with  the  matters  of  the  bill,  for  his  defence,  and,  by  his  cross^Hll, 

require  the  plaintiff  to  answer  thereto  (6). 

It  seems,  that  a  cross-bill  is  always  necessary,  where  the  defend- 
ant is  entitled  to  some  positive  relief,   beyond  what  the  scope  of 

the  plaintiff's  suit  will  afford  him  (7). 

At  what  time        jf  j^  jg  deemed  advisable  to  file  a  cross-bill,  it  should  be  com- 

a  cross  bill  may  ' 

be  brought.       menced  with  as  little  delay  as  possible,  as  will  be  apparent  trom 

a  consideration  of  the  particular  rules,  which  are  applicable  to  the 

proceedings  in  an  original  and  cross-cause  (8). 

Proper  time  Tjjg  proper  time  for  filing  a  cross-bill,  where  such  a  bill  is  ne- 

at the  filing  of  ^.   ^      ,       .  ^  ,  ^  .       .      ,  ,  .  .    , 

the  answer  to    cessary,  is  at  the  time  of  the  putting  in  the  answer  to  the  original 

the  original  suit,  and  before  the  issue  is  joined  by  the  filing  of  the  replication. 
And  as  the  matters  of  defence,  upon  which  a  cross-bill  is  founded, 
must  be  stated  in  the  answer  to  the  original  suit  as  well  as  in  the 
cross-bill,  it  can  seldom  be  necessary  to  delay  the  filing  of  the  cross- 
bill till  afler  the  original  cause  is  at  issue  (9). 

(1)  Mitf.  Eq.  PI.  by  Jeremy,  82;  Hayne  ©.  Hayne,  3  Ch.   Rep.  19;  3 
Swanst.  472,  474 ;  Story  Eq.  PI.  §  393. 

'^    Cartwright  v.  Clark,  4  Metcalf,  104.  See  Troup  v.  Haight,  1  Hopk. 


239. 


(3)  Coop.  Eq.  PI.  86,  87 ;  Mont.  Eq.  PI.  328 

(4)  Wickliffe  v.  Clay,  1  Dana,  589. 

(5)  Connochan  v.  Christie,  11  Wheat.  446. 

(6)  Hume  r.  Long,  6  Monroe,  119. 

(7)  Pattison  v.  Hull,  9  Cowen,  747. 

(8)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  460. 

(9)  Irving  v.  De  Kay,  10  Paige,  319,  322.    See  Cartwright  v.  Clarki  ^ 
Metcalf,  110,  111. 
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K  thccro6s4)ill  is  not  filed  before  or  at  the  time  of  answering  At  what  Time. 
in  the  offinal  suit,  the  delay  must  be  accounted  for,  or  the  pro- 
ceadliqi  will  not  be  stayed  (1). 

faC^rtimght  V.  Clark  (2),  it  was  held,  that,  as  a  general  rule, 
tcRi«4ii0fflast  be  filed  before  publication  of  the  evidence  in  the 
ff^iulrait,  unless  the  plaintiff  in  the  cross-bill  will  go  to  the 
kariiy  ifMB  the  proo&  already  published  (3). 

l^Jiearingacause,  it  sometimes  appears,  that  the  suit  al- 
i^iMtitnted  is  insufficient  to  bring  before  the  Court  all  mat- 
te aaoemry  to  enable  it  fiilly  to  decide  upon  the  rights  of  all 
teputies(l).    This  most  frequently  happens  where  persons  in 
<ffoaite  lalNwts  are  co-defendants,  so  that  the  Court  cannot  de- 
Uansm  tbeir  opposite  interests  upon  the  bill  already  filed,  and  the 
^fatfmiattioa  of  their  interests  is  yet  necessary  to  a  complete  de- 
^''Kiipon  the  sabject-matter  of  the  suit.    In  such  a  case,  if  upon 
wing  the  cause  the  difficulty  appears,  and  a  cross-bill  has  not 
^^Qi  exhibited  to  remove  the  difficulty,  the  Court  will  direct  a 
^iO  to  be  filed,  in  order  to  bring  all  the  rights  of  all  the  parties  fiilly 
^^  property  for  its  decision,  and  will  reserve  the  directions  or 
dedttsdoos,  which  it  may  be  necessary  to  give  or  make  touching 
^^  natter  not  fiilly  in  litigation  by  the  former  bill,  until  this  new 
1^  is  brought  to  a  hearing  (5). 

And  if  a  cieditor,  who  has  come  in  under  a  decree  in  favor  of 
creditors  against  a  debtor,  should  require  relief,  for  the  purpose 
oT  fwinting  the  mvestigation  of  demands  >  afiecting  the  estate,  be- 
fore the  Master,  which  relief  cannot  be  obtained  under  the  origi- 
nal hin,  cr  by  a  rehearing,  he  may,  even  without  the  direction  of 
tbe  Coort,  file  jl  cross-bill  for  the  purpose  (6) ;  for  he  might  not 
b«ve  had  an  opportunity,  at  an  earlier  stage  of  the  proceedings, 
of  pieaeiiting  his  case  and  his  objections  (7). 

-A  ciQSB-biB  is  prepared  and  signed  by  counsel,  and  engrossed 

gjP^yiite  9.Bixloid,2  Paige,  164.    Bee  Irving  ».  De  Kay,  10  Paige, 

9  4  MelMlf,  104. 
^  3«e  ako  to  lame  point  and  effect,  Field  v.  Schiefielin,  7  John.  Oh.  252 
^v^nenr  v.  Elmendorf,  4  John.  Ch.  357;  Sterry  v.  Arden,  1  John.  Ch 

/iv**^'y  M'  PI.  §  395 ;  White  v.  Bnloid,  2  Paige,  164. 

W   *neld  ».  Schiefielin,  7  John.  Ch.252;  Story  Eq.  PI.  §  396  j  Cart- 
^ht    «.  Clark,  4  Metcalf,  104. 

g  (0)   BOitf.  Eq.  PI.  by  Jeremv,  62,  83 ;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  460 . 
°^  Kq.  PI.  §  386;  Field  e.  Schiefielin,  7  John.  Ch.  25^,  254 ;  PattiBon  v. 
*i^  3  Cowen,  747;  Cartwright  v,  Clark,  4  Metoalf;  104. 
l-*«toach  V.  Donsanv,  1  Sch.  &  Lef.  137. 
Story  Eq.  PI.  §397. 
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d^M°t^        and  filed,  in  the  same  manner  as  an  original  bill  (1).     It  seens, 

Cro88-BUl.    ^^^^  in  England,  it  is  not  indispensable,  that  a  cross-bill  should  be 

^-^^\/*^*^  filed  in  the  same  Court,  in  which  the  original  bill  is  filed ;  as  fives- 

li^redaSd"^'  ample,  if  the  original  bill  had  been  brought  in  the  Court  of  Ei- 

filed.  chequer,  whilst  that  Court  had  Equity  jurisdiction,  the  cioaB4Ml 

might  be  brought  in  the  Court  of  Chancery  (2). 

Whether  the  like  doctrine  is  maintainable  in  th^  Coorli  of 

America  may  admit  of  a  question.     But,  at  all  events,  tboe  cn- 

not  be  a  cross-bill  in  a  State  Court  to  an  original  bill  pendo^  id 

the  Circuit  Court  of  the  United  States.     If  any  cross-bill  u  wmt- 

ed  in  such  a  case,  it  should  be  brought  in  the  same  Circuit  Court 

in  which  the  original  bill  is  depending,  as  it  is  not  an  origmal,lfft 

an  ancillary  suit  (3). 

How  framed         A  cross-bill  should  state  the  original  bill  and  the  proceedingi 

thereon,  and  the  rights  of  the  party  exhibiting  the  bill,  which  ne 

necessary  to  be  made  the  subject  of  cross-litigatioo,  or  the  gromi 

on  which  he  resists  the  claims  of  the  plaintiff  in  the  original  biOi 

if  that  is  the  object  of  the  new  bill  (4). 

Must  be  con-       It  must  be  confined  to  the  subject-matter  of  the  original  UD, 

je"  t  i^tier  of  ^^^  cannot  introduce  new  and  distinct  matters  not  embraced  io 

original  bill,      the  original  suit,  and  if  it  do  so,  no  decree  can  be  founded  on 

those  matters  (5),  for,  as  to  such  matters,  it  is  an  original  biD,  and 

they  ^  cannot  properly  be  examined   at  the  hearing  of  the  first 

suit  (6). 

The  plaintiff  in  a  cross-bill  cannot  contradict  the  assertions  in 

his  answer  in  the  original  suit  (7).     And  where  the  allegations  of 

a  cross-bill  arc  inconsistent  with  the  admissions  of  the  answer  to  the 

original  bill,  they  cannot  be  taken  as  true  though  unanswered  (8). 

Offer  to  pay         A  demurrer  was  allowed  to  a  cross-bill  to  have  usurious  securities 

sum  really  due  delivered  up,  because  it  did  not  offer  to  pay  the  sum  really  due  (9). 
upon  usurious        -^  '^  ,  -n    •  •  i        i  i       /.  *    - 

securities.  "^t  as  a  cross-bill  IS  considered  a  mode  of  defence,  or  a  pro- 

Need  not  show  ceeding  to  procure  a  complete  determination  of  a  matter  alreadj 
EcmUy^STsup-  ^^  litigation  in  the  Court,  the  plaintiff  is  not,  at  least,  as  against 
port  jurisdic-     the  plaintiff  in  the  original  bill,  obliged  to  show  any  ground  of 

(1)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  461. 

(2)  Cooper  Eq.  PI.  87;  Glegg  v.  Legh,  4  Madd.  192;  Parker  v.U^ 
6  Madd.  115;  Story  Eq.  PI.  §  400,  (3rd  ed.)  note  (4). 

(3)  Story  Eq.  PI.  §  400. 

(4)  lb.;  Mitf.  Eq.  PI.  by  Jeremy,  81 ;  Story  Eq.  PI.  §  401. 

(5)  May  v.  Armstrong,  3  J.  J.  Marsh.  262 ;  Daniel  v.  Morrison,  6  D*M» 
186 ;  Galatian  v.  Erwin,  1  Hopk.  48;  S.  C.  8  Cowen,  361. 

(6)  lb.  lb.  lb.;  Story  Eq.Pl.  §  401. 

(7)  Hudson  r.  Hudson,  3  Rand.  117. 

(8)  Savage  v.  Carter,  9  Dana,  414. 

(9)  Mason  v-  Gardiner,  4  Bro.  C.  C.  (Perkins's  ed.)  436.  See  also ib. 438) 
note  (a). 
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feedings  in  the  original  suit,  the  cross-bill  must  be  verified  to  stay  pro- 
persoD,  who  knows  the  facts  (4),  and  a  certificate  of  ^®^  ^^^' 
should  be  obtained,  stating  that  he  believes  a  stay  of  pro- 
I  in  the  original  suit,  to  be  necessary  for  the  attainment  of 
in  the  cause,  and  that  the  cross-bill  is  not  intended  for 

;). 

ippearance  of  the  defendant  to  a  cross-bill  is  enforced  in  Appearance 

e  manner  as  to  an  original  bill,  by  subpoena,  a  copy  of  ^°y®°^^"^®^i 
.     .  ,     .  1  It  L      1  *.     1  1     *^°  ■ervice  or 

mt  18  served  either  personally  on  the  defendant,  or  by  Subpoena. 

the  same  at  his  dwelling-house  (6).      An  order  for  substi- 

srricey  of  the  subpoena  to  appear,  on  the  clerk  in  Court, 

itor  concerned  for  the  plaintiff  in  the  original  suit,  is  irreg- 

sre  being  no  analogy  between  the  case  of  a  defendant  to  a 

|],  and  that  of  a  defendant  to  a  bill  in  Equity  to  stay  pro- 

B  at  law,  in  which  proceedings  at  law,  the  defendant  is  a 

(7). 
irst  pecoliarity  in  the  proceedings  of  a  cross-bill,  is  that  the  Plaintiff  m 

in  the  original  cause  is  entitled  to  have  an  answer  to  his  ^Q^ed  to  ^^"^ 
ra  he  can  be  compelled  to  answer  the  cross-bill.    To  sus-  priority  of 
I  privilege,  however,  the  plaintiff  in  the  original  suit  must  ^"^®'* 
m  order  for  tha  purpose,  which  allows  him  a  certain  time 
m  the  croes-bill,  after  the  defendant,  in  the  original  cause, 
ID  his  answer  to  the  original  suit    This  order  may  be  ob- 
ihhoDgh  the  plaintiff  in  the  cross-cause  may  be  in  a  situa- 
sfbrce  an  answer  first ;  and  it  was  in  Harris  o.  Harris  (8), 
to  the  plaintiff  in  the  original  cause,  notwithstanding  he, 
idant  to  the  cross-cause,  had  obtained  an  order  for  time  to 
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Priority  of  An-  answer  (1).    Unless  this  order  is  obtained  and  senred,  the  plaintiff 
in  the  cross-cause  is  at  liberty  to  enforce  an  answer  to  his  bill,  hj 
process  of  contempt,  and  thus  altogether  to  deprive  the  first  pliii- 
tiff  of  his  priority  of  right  to  an  answer  (2).      In  Turner  v.  HiD 
and  Hill  o.  Turner  (3),  the  answer  to  the  original  biU  was  reported 
insufficient,  and  the  plaintiff  obtained  an  order  to  amendy  and  kt 
the  defendant  to  answer  the  amendments  and  esceptidtas  at  tb 
same  time.    The  defendant  then  filed  a  cross-bill.    On  the  ftkof 
November,  the  plaintiff  in  the  original  suit  obtained  an  cvda^tlnt 
he  should  have  a  fortnight's  time  to  answer  the  oroaa-billt  after 
answer  to  the  original  bill.    Before  the  order  was  served  aalhe 
defendant  Hill,  he  issued  an  attachment  against  Tomer  ibr  wnt 
of  answer  to  the  cross-bill.    On  the  application  of  defendant  ffil^ 
the  order  of  6th  of  November  was  discharged  (4). 

At  the  expiration  of  the  time  allowed  to  answer  the  croae-Ul 
after  the  original  bill  has  been  answered,  the  plaintiff  in  the  enm 
suit  is  entitled  to  an  answer  to  his  bill,  and  the  defendant  in  the 
cross  suit  is  not  entitled  as  of  course  to  any  further  time  (5). 

The  priority  of  answer,  to  which  the  original  plaintiff  is  enti- 
tled, extend^  as  against  those,  who  claim  as  representatives  of  the 
plainti£&,  or  one  of  them,  in  the  cross  cause.  Thus  in  a  ease, 
where  A  brought  his  bill  against  B  and  C,  who  put  in  insufficient 
answers,  and  preferred  their  cross-bill  against  A ;  after  which  B 
became  a  bankrupt,  and  his  assignees  brought  a  bill  in  the  nitnre 
of  a  bill  of  revivor  against  A ;  the  court  held,  that  the  assignees 
of  B  should  not  go  on  till  C  had  answered  A's  bill  (6). 

The  priority  of  answer,  allowed  to  the  plaintiff  in  the  original 
cause,  may  be  waived  and  transferred  to  the  plaintiff  in  the  cross- 
cause,  by  the  plaintiff's  amending  his  original  bill  in  matters  m^ 
terial  (7)  after  the  filing  of  the  cross-bill  (8). 

The  proceedings  in  the  original  suit  are  not  stayed  merely  by 
the  amendment  (9),  but  the  plaintiff  in  the  cross-bill,  upon  material 
(7)  amendments  being  made,  must  obtain  an  order,  that  the  pro* 
ceedings  in  the  original  bill  be  stayed  until  the  plaintiff  shall 
have  fully  answered  the  cross-bill  (10). 


To  whom  this 
priority  ez- 
tendt. 


How  priority 
lost. 

By  amend- 
ment. 


(1)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  461,  462. 

(2)  lb.  462. 

(3)  Cited  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  462. 

(4)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  462,  463. 

(5)  See  Noel  v.  King,  3  Madd.  183  j  1  Smith  Ch.  JPr.  (2nd  Am.  ed.)  463. 

(6)  ChUd  V.  Frederick,  1  P.  Wms.  266. 

(7)  So,  it  seems,  though  the  amendment  is  in  matter  immaterial.    JobH' 
son  V.  Freer,  2  Cox,  371 ;  Noel  v.  King,  2  Madd.  392. 

(8)  Steward  v.  Roe,  2  P.  Wms.  435. 

(9)  Noel  V.  King,  2  Madd.  394. 

(10)  Noel  V.  King,  2  Madd.  394. 


Cross  Bin.  1749 

If  each  order  is  not  obtained^  the  plaintiff  in  the  original  cause  Priority  of  An- 
a  warranted  in  issuing  an  attachment  for  want  of  an  answer^  and 
ilherwise  proceeding  with  his  original  suit  (1).    This  last  order^ 
pring  a  priority  of  answer  to  the  plaintiff  in  the  cross-cause,  may 
le  obtained  either  upon  a  petition  or  a  motion,  as  of  course  (2). 

The  reason  why  the  plaintiff  in  the  original  cause  loses  his 
HTiorityy  is,  that  the  amended  bill  as  to  the  amendments  is  a  new 
nil,  and  the  cross-bill  being  filed  prior  to  the  amendments,  and 
lie  original  and  amended  bill  being  considered  as  one  record,  the 
iriority  of  answer  is  lost  as  to  the  whole  (3). 

The  general  rule,  that  the  plaintiff  in  the  original  suit  loses  his 
priority  of  answer,  by  materially  amending  the  original  bill,  is  not 
raried  ahhongh  the  defendant  has  put  in  an  insufficient  answer, 
md  although  the  order  to  amend  is  made  on  the  terms,  that  the 
lefendant  may  answer  the  amendments  and  exceptions  together  (4). 

In  Long  T.  Burton  (5),  after  the  answer  to  the  original  bill  had 
wen  r^K>rted  insufficient,  the  defendant  filed  a  cross-bill.  The 
ilaintiff  in  the  original  suit  obtained  an  order,  that  the  original 
lili  should  be  answered  before  he  answered  the  cross-bill,  and  on 
he  answer  being  repcurted  insufficient,  he  obtained  an  order  to 
imend  his  bill,  and  that  the  defendant  might  answer  the  amend- 
aents  and  exceptions  together.  It  was  held  that  the  order  to 
mend  was  a  wairer  of  the  priority  of  suit  (6). 

A  plea  was  allowed  to  an  original  bill,  then  the  defendant  filed 
I  erofls-bill,  to  which  an  answer  was  put  in,  which  was  alleged  to 
le  insufficient  The  plaintiff  in  the  original  suit  then  amended 
lis  bill,  and  the  plaintiff  in  the  cross-suit  moved  for  time  to  an- 
wer  the  amended  bill,  after  the  defendant  had  answered  the 
zoss-biU.  The  motion  was  granted  at  the  Rolls,  and  affirmed  by 
he  Lord  Chancellor  on  the  Master's  report  of  insufficiency,  which 
eport  was  procured  pending  the  motion  (7). 

An  original  bill  abated  by  the  act  of  the  plaintiff,  and  not  re-  By  abatement 
ired  until  after  a  cross-bill  filed,  loses  its  priority  (8). 

But  the  plaintiff  in  the  original  suit  does  not  waive  his  priority  not  by  obtain- 
J  obtaining  the  conmion  orders  for  time  to  answer  the  cross-  *°f  conunon 

)1U  ^SfJ.  iwercrots- 

— . bill. 

1)  Noel  «.  King,  2  Madd.  394. 
^  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  464. 
,  Steward  «.  Roe,  2J*.  Wma.  4d4. 
(4)  Meade  v,  Ducheaa  of  Buckingham,  cited  1  Smith  Ch.  Pr.  (2nd  Am. 
M.)  4Id4. 

2Atk.218. 

See  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  464. 

Rattray  «.  Darley,  3  Atk.  724. 

Smart  r.  Floyer,  Dick.  260. 

Haziis  v.HarziSy  1  Turn.  &  Run.  165; v.  Soathall,!  Younge|330. 
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Staying  Pxo-  Although  the  {daintiff  in  the  original  tniit  is  entitled  to  sUy  the 
^ceediaff^  proceedings  in  the  cross^saity  until  the  defendant  in  tlw  original 
Staying  pro-  suit  has  answered,  the  plaintiff  in  the  croas^nit  has  not  the 
tbe^riSiud  ^''"'^  pi^i^egOf  unless  the  original  plaintiff  by  amwiding  his  bifl 
suit.  loses  his  priority  of  suit  (1). 

The  plaintiff  in  the  original  suit  is  not  obliged,  in  any  case,  to 
stay  proceedings  thereon  upon  the  filing  of  a  crocfrUll,  except  hj 
a  special  order  of  the  Court  (2),  founded  on  notioe  of  the  w^li' 
cation  for  delay,  given  to  the  plaintiff  in  the  original  aait  (8). 
And  it  is  not  a  matter  of  course  for  the  Coort  to  stay  the  proceed- 
ings in  the  cxriginal  suit,  in  any  case,  excqpt  where  the  defewiant 
in  the  cross-suit  b  in  contempt  for  not  answering  (4). 
4^^®  pl^-       All  the  plaintiffs  in  the  cross-bill  must  join  in  the  ajiplicatiim  to 
eroM-bill^        Stay  proceedings.      And  to  entitle  them  to  an  order  to  stay  the 
should  apply,  proceedings,  it  is  necessary  the  matters  stated  in  the  crcMhUI 
dionld  be  sworn  to  by  some  person,  who  knows  tlie  teta  (5). 

In  Ramkenssenseat  e.  Barker  (6)  it  is  laid  down,  that  the  geo- 
eral  rule  is  not  to  stay  proceedings  in  an  original  canae  till  the 
Enlarrement  answer  comes  in  to  the  cross-bill,  but  only  to  enlarge  puhUcation 
of  puUication.  in  the  original  cause,  until  the  plaintiff  in  that  cause  ahaU  haie 
fully  answered  the  cros84iill ;  and  in  Coates  m.  PearaoD  (7)  the 
Court  refused  to  stay  the  progress  of  an  original  canae,  which 
had  been  set  down,  although  no  answer  had  been  filed  to  the 
cross-bill,  observing,  if  the  cross-bill  is  filed  in  due  time,  the 
plaintiff  in  the  cross-suit  may  move  to  stay  publication  in  the 
original  cause  until  an  answer  has  been  put  in  (8).  And  the  cir- 
cumstance of  the  defendant  to  the  cross-bill  b^g  in  contempt 
for  want  of  his  answer  to  that  bill,  does  not  entitle  the  plaintiff 
in  the  cross-suit  to  stay  proceedings  in  the  original  cause,  bot 
only  to  enlarge  publication  (9). 

In  Young  v.  Potts  (10),  after  the  cause  on  the  original  bill  wis 
set  down  for  hearing,  the  defendant  was  informed,  that  the  plain- 
tiff was  a  nominal  one,  and  that  the  real  plaintiff  was  a  citizen 


(1)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  465. 

(2)  White  V.  Buloid,  2  Paige,  164. 

(3)  Cartwright  v.  Clark,  4  Metcalf,  104 ;  White  v.  Buloid,  2  Paige,  164. 

(4)  White  r.  Buloid,  2  Paige,  164. 

(5)  Talmadge  v.  PeU,  9  Paige,  410. 

(6)  1  Atk.  20. 

(7)  4  Madd.  20. 

(8)  See  Gardiner  v.  Mason,  4  Bro.  C.  C.  436,  cited  1  Smith,  Ch.  Pr.  (Sd^ 
Am.  ed.)  465. 

(9)  Creswick  v.  Creswick,  1  Atk.  291 ;  Story  Eq.  PI.  §  395.    See  Wbi*« 
V.  Buloid,  2  Paige,  164,  and  Young  v.  PotUi,  4  Wash.  C.  C.  521. 

(10)  4  Waah.  C.  C.  521. 
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of  the  same  State  with  the  defendant,  (which  deprired  the  Court  of  Hming  and 
jmiBdietion)  and  he  immediately  filed  a  croes-bill,  charging  this  ^^^^ 

fiMtty  and  asking  a  diaco? ery,  and  the  hearing  on  the  original  bill 
was  atmyed  ontil  the  cross-bill  was  answered  (1). 

After  answer  the  defendant  filed  a  cross-bill.  The  plaintiff  in 
the  original  cause,  before  filmg  his  answer  to  the  cross-bill,  filed 
a  sopplemental  bill  against  the  plaintiff  in  the  cross-suit  The  plain- 
tiff in  tlie  cross-suit  moved  to  stay  the  answer  to  the  supplemental 
bill  until  his  cross-bill  had  been  answered,  which  was  ordered  upon 
debate  (2).  So  where  the  original  bill  abated  before  answer  by  the 
marriage  of  the  plaintifi^  and,  before  revival,  the  defendant  filed  a 
cross-bill.  Lord  Hardwicke  held  that  the  plaintiffs  in  the  original 
cause  lost  their  priority  of  answer,  and  discharged  the  order  obtain- 
ed by  them  for  a  month's  time  to  answer  the  cross-bill,  after  the 
original  bill  was  answered  (3). 

The  mginal  cause  and  cross-cause  are  usually,  although  not  ne-  Original  and 
cessarily  (4^,  heard  together,  and  they  are  considered  so  united,  hJJJJ^^Ji^. 
that  the  plaintiff  in  the  cross-cause  is  bound  to  set  down  his  cause  er. 
in  the  same  Court  as  that  in  which  the  original  cause  is  set 
down  (5). 

This  q>plies  where  both  causes  are  at  issue  or  in  a  situation  to 
be  heard^  and  then  the  plaintiff  in  the  cross-suit  may  have  an  or- 
der, that  they  be  heard  together.  But  the  delay  of  the  plaintiff 
in  the  cross  suit  will  not  be  permitted  to  delay  the  hearing  of  the 
original  cause  (6).  The  order,  that  the  causes  may  be  heard  to- 
gether, is  obtained  on  a  motion  ez  parte,  and  a  copy  of  the  order 
should  be  served  (7). 

In  Field  v.  Schieisrelin  (8),  it  is  said,  *'  for  whatever  purpose  the  Evidence  in 
cros»-biU  may  be  used,  if  it  comes  in  after  publication,  the  plain-  ^'<^"''"^^' 
tiff  in  it  cannot  take  proof  to  any  point,  to  which  he  has  already 
examined,  for  this  would  contravene  the  principles  of  the  Court" 
''  The  object  of  the  rule  is  to  prevent  the  danger  of  perjury."  (9). 

The  depomticms  in  the  cross-cause,  to  distinct  matters,  can  of 

See  Brown  «.  Beel,  4  Hay  w.  287. 

Uronhart  r.  Tomer,  cited  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  466. 

Smith  9.  Floyer,  Dick.  262. 

Colemaa  «.  Moore,  3  Idtt  355. 

1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  468.    See  Stoiy  £q.  Fl.  §  395. 

White  9,  Boloid,  2  Paige,  164.    See  Story  £q.  Fl.  §  395. 

Hand's  Sol.  Afl8.J06;  Hinde.54. 

7  John.  Ch.  252, 253. 
,  ;  See  Story  EqiTpi.  $  395;  White  v.  Bnldd, 2  Paige,  164;  Wilford  r. 
Beadev.  3  Atk.  501 ;  Taylor  v.  ObeCi  3  Price,  26, 83;  Sinsey  o.  Kinaey,  2 
Veaey  Sen.  578. 
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Testimonj.    course  be  read ;  and  if  no  witnesses  haye  been  examined  in  the 
original  suit,  the  testimony  in  the  cross-suit  can  be  used  (1). 

So  if  no  witnesses  are  examined  in  the  cross-suit,  the  depofi- 
tions  in  the  original  suit  may  be  read.  But  the  point  in  issue 
must  be  the  same  in  both  causes  (2). 

The  testimony  taken  in  a  cross-cause  may  be  read,  although  tiie 
bill  be  dismissed, — saving  just  exceptions  (3). 

(1)  Wilford  V.  Beasley,  3  Atk.  501. 

(2)  ChriBtian  «.  Wrenn,  Bunbunr,  321. 

(3)  Lubiere  v.  Genon,  2  Vesey,  ^n.  579.    See  Chriftiaii «.  Wieon,  Bod- 
bury,  321. 
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CHAPTER  XXXII. 

BILL    OF    INTERPLEADER. 

B  two  or  more  persons  claim  the  same  thing,  by  differ-  Natare  and 

>arate  interests,  and  another  person,  not  knowing  to  which  °°J®®*"  ®** 

mnants  he  ought  of  right  to  render  a  debt  or  duty,  or  to 

roperty  in  his  custody,  fears  he  may  be  injured  by  some 

[ie  may  exhibit  a  bill  of  interpleader  against  them  (I). 

oand  of  the  jurisdiction,  in  a  simple  bill  of  interpleader.  Ground  of  jn- 

iger  of  injury  to  the  plaintiff  from  the  doubtful  and  con-  "'  '^  ®"' 

aims  of  the  several  defendants,  as  between  themselves  (2). 

n  made  upon  a  party  affords  a  ground  for  his  filing  a  bill  Claim,  ground 

eader,  though  no  legal  proceedings  have  been  actually  ^^^  ^^^8* 

itd  against  him  (3). 

I  liability  to  be  called  on  by  different  persons  for  the  de-  or  liability. 

es  a  right  to  file  such  a  bill,  to  determine  which  of  the 

entitled  (4). 

.  Eq.  PI.  by  Jeremy,  48,  49 ;  Dungey  v.  Angove,  2  Sumner's  Ve- 
LO;  AngeU  v.  Hadden,  15  ib.  244 ;  Eden  Injunct.  (2nd  Am.  ed.) 
SteTenson  v.  Anderson,  2  Ves.  &  Bea.  4(y7 ;  Morgan  v.  Mar- 
r.  107;  Story  Eg.  PI.  §291,  292;  Crawshay  v.  Thornton,  7  Sim. 
.  2  Craig  &  Phill.  1, 21 ;  Bedell  v.  Hoffman,  2  Paige,  199;  At- 
ianks,  1  Cowen,  691. 

(art*.  Cutis,  1  Craig  &  Phill.  204,  Lord  Cottenham  said ;  <«  The 
of  interpleader  is  not,  and  cannot  now  be  disputed.  It  is  where 
f  Mjs,  I  have  a  fund  in  my  possession,  in  which  I  claim  no  per- 
eft,  and  to  which  you,  the  defendants,  set  up  conflicting  claims ; 
'  eotts,  and  I  will  bring  the  fund  into  Court,  and  you  sha!u  contest 
yourselves.  The  case  must  be  one  in  which  the  fund  is  matter 
letween  two  parties,  and  in  which  the  litigation  between  those 
;  decide  all  their  respective  rights  with  regard  to  the  fund.*'  See 
f  Eq.  Jjir.  §  817b ;  Shaw  v.  Coster,  8  Paige,  339  ;  and  generally 
abject,  2  Story  Eq.  Jur.J  800  to  624. 

awk  A  Hudson  R.  R.  Co.  v.  Clute,  4  Paiffe,  392 ;  Mitf.  Eq.  PI. 
,  49 ;  Atkinson  v.  Manks,  1  Cowen,  703 ;  Lanejvton  v.  Boylston, 
I  Vesey,  101,  note  (a) ;  Story  Eq.  PI.  §  291,  2xi ;  Eden  Injunct. 
!d.)  395, 396,  397. 

[ston  V.  Boylston,  2  Sumner's  Vesey,  101, 107,  note  ^1)  and  cases 
igey  V.  An£ove,  ib.  310 ;  Auffell  v.  Hadden,  15  ib.  247,  Mr.  Hov- 
»  (I) ;  Richards  v.  Salter,  6  John.  Ch.  445 ;  Morgan  v,  Marsack, 

>  of  Bolton  V.Williams,  2  Sumner's  Vesey,  152 ;  East  India  Co.  «. 
8  ib.  377 ;  Angell  v,  Hadden,  15  ib.  247,  Mr.  Hovenden's  note  (1}. 
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When  it  mtj     A  bill  of  interpleader  may  be  filed,  tboogfa  the  daim  of  oMflf 
be  Bwuiaed.  ^  defendanto  is  actionable  at  Law  and  that  of  the  other  in  Eq» 

t7(U 

ClaffDs  maj  be      It  is  no  objectioD  to  an  interpleading  bill,  that  a  soil  betweei 
aod^'^EcT't    ^^^^^''^  parties,  commenced  by  one  of  the  claimants  of  tie 

'  fbnd,  is  pending  (2). 
Plaintiff  eaA        The  plaintiff  in  a  bill  of  interpleader,  sirictlj  ao  caDed,  ea 
claim  no  in-      claim  no  relief  against  either  of  the  defendants,  bat  coly  ad[£r 
*  lea?e  to  pay  the  money  or  deliver  the  property  to  the  one  to  vka 

it,  of  right,  belongs,  in  ord^  that  he  may  thereafter  be  praleded 
from  the  claims  of  both.  This  biU  should  not  be  filed,  en^tia 
a  case,  where  the  plaintiff  can  in  no  other  way,  be  proteded  frai 
an  onjust  litigation,  in  which  he  has  no  interest  (8). 
if  he  does  he  If  the  plaintiff  himself  claims  any  interest  in  the  propotf  ii 
ul^°bill"^****^  dispute,  he  cannot  sustain  the  bill  (4). 

As  if  an  action  is  brought  against  an  aacdooeer  fat  a  dcpoat, 
he  cannot  file  a  bill  of  interpleader,  if  he  insists  upoo  leUiai^ 
either  his  commission  or  the  duty  (5). 
Plaintiff  wrong     The  plaintiff  cannot  sustain  this  bill  where  he  is  oUiged  to  li- 
ther  defen-  '     ^^^»  ^^^  ^  ^  either  of  the  defendants  he  is  a  wrong  doer  (6^ 
danta.  Where  the  claimants  assert  their  rights  ander  adrerse  titia, 

fcndanta  muft  ^^^  ^^^  '^  privity,  and  where  their  claims  are  of  diflferent  natniei, 
not  bo  of  dif-    the  bill  is  wholly  unmaintainable  (7). 

Whei  bUl'"'''"'  ^^^""^  *^^  P^^^y  folding  the  fund  may  be  discharged  from  all 
limy  !)c  dis-  liability  by  payment  and  delivery  to  one,  a  bill  of  interpleider  maj 
pcnBcd  with      be  dispensed  with  (8). 

It  is  not  necessary  to  file  a  bill  of  interpleader,  where  the  holder 
of  the  fund  is  already  a  party  to  a  suit  in  chancery,  brought  by 
one  claimant  against  the  other,  to  settle  the  right  to  the  fond  in 
his  hands.  The  holder  of  the  fund,  in  such  a  case,  should  apply 
by  petition  in  that  suit,  for  leave  to  pay  the  fund  into  Court,  to 

(1)  Richards  r.  Salter,  6  John.  Ch.  445;  Yates  v.  Tladale,  3Edw.71; 
Doran  v.  Evcritt,  2  Irish  £q.  28  ;  Paris  v.  Gilham,  Cooper,  56  ;  Maitinias 
9.  Helmuth,  2  Vcs.  &  Bca.  412  (2nd  cd.)  ;  Morgan  v.  Marsack,  2  Mer.107. 

(2)  Warrington  r.  Wheatstone,  1  Jac.  202. 

r3)  Bedell  v.  Hoffman,  2  Paige,  199;  Badeau  r.  Rogers,  2  Paige,  909} 
Atkinson  v.  Manks,  1  Cowen,  691. 

(4)  Atkinson  v.  Manks,  1  Cowen,  691;  Moore  r.  Usher,  7  Sim.  384; 
Mitchell  r.  Hayne,2  Sim.  &  Stu.  63;  Aldridge  v.  Thompson,  2  Bro.  C.  C 
(Perkins's  ed.)  150. 

(5)  Mitchell  v.  Hayne,  2  Sim.  &  Stu.  63. 

(6)  Shaw  r.  Coster,  8  Paige,  339;  Quinn  r.  Green,  1  Ired.  Eq.  229. 

(7)  Mitf.  Eq.  PI.  by  Jeremy,  142,  143,  note  (r);  Dnngey  ».  Angofe,2 
Sumner's  Vesey,  304  ;  Nicholson  r.  Knowles,  5  Madd.  47  ;  Harlow  r.  Crow- 
ley, 1  Buck  B.  C.  273 ;  Story  Eq.  PI.  §  293 ;  Crawshay  r.  Thomton,7  Sim. 
391 ;  Jew  v.  Wood,  3  Beav.  579;  S.  C.  1  Craig  &  Plul.  185 ;  aty  Bank  r. 
Bangs,  2  Paige,  570. 

(8)  Schuyler  ».  Peliaaier,  3  Edw.  191. 


Bm  of  Inierpkader.  1755 

Lde  the  event  of  the  litigation  between  the  other  parties  (1).  But  When  it  may 

the  case  of  Birch  v.  Corbin  (2),  where  money  in  the  funds  was  ^^^f*^^^ 
e  sobject  of  a  suit,  to  which  the  bank  was  a  defendant,  Lord 
horlow   refused,  upon  the  application  of  the  bank,  to  make  any 
der  upon  the  litigating  parties,  to  restrain  them  from  proceeding 

law  against  the  bank,  to  compel  a  transfer.  He  said  the  bank 
oat  be  considered  as  a  private  person,  who  is  a  stake  holder,  and 
\  mch  was  most  certainly  entitled  to  file  a  bill  of  interpleader ; 
■1  it  waa  certainly  necessary  for  them  to  apply  in  the  shape  of 
laintiflEi  (3). 

A  bill  of  interpleader  ought  to  be  filed  before,  or  immediately 
fter  the  eciounenceinent  of  proceedings  at  law,  and  should  not  be 
elajed  aniil  after  a  verdict  or  judgment  has  been  obtained  (4). 

Where  the  plaintiff  had  offered  to  pay  over  the  fund,  on  being 
ideninified,  and  that  being  refused,  had  filed  his  bill,  with  rea- 
mable  diligence,  he  was  not  charged  with  interest  on  the  money 
epoatied  in  Coart  (5). 

Where  a  deposite  b  paid  to  an  auctioneer  at  a  sale,  and  there  ^f?®"  in  which 
rises  a  dispute  between  the  vendor  and  a  purchaser,  and  an  ac-  pleader  will  be 
on  is  commenced  or  threatened  by  either  for  the  deposite,  there  sustained. 
le  remedy  of  the  auctioneer  is  by  this  description  of  bill  (6).  uciioneer. 

A  party,  who  is  taied  in  two  different  towns  for  the  same  prop-  party  called 
rtjf  which  is  only  liable  to  be  taxed  once,  it  being  doubtful  to  ^P^^  ^  P^J 
inch  town  the  right  to  tax  belongs,  may  file  a  bill  of  interpleader  different 
>  compel  the  collectors  of  the  tax  to  settle  the  right  between  towns. 
bemselTes  (7). 

Underwriters  may  sustain  this  bill  against  the  different  creditors  Underwriters. 
r  an  insdvent  debtor,  claiming  the  fund  proceeding  from  an  in- 
mnee  made  for  account  of  the  debtor,  some  on  the  ground  of 
pecial  liens,  and  others  under  the  assignment.  But  upon  such  a 
illt  those  of  the  co^efendants,  who  fail  to  establish  any  right  to 
lie  foody  are  not  entitled  to  an  account  from  the  defendant  whose 
are  allowed,  of  the  amount  and  origin  of  those  claims  (8). 


(1)  Badeaa  r.  Rogers,  2  Paiffe,  209. 
(8)  1  Cos,  144. 

IS)  See  Eden  Iijiinct.  (2nd  Am.  ed.)  400,  401. 
(4)  Comish  v.  Tanner,  1  Toange  &  Jer.  333. 
^)  JEUehards  •.  Salter,  6  John.  Ch.  445. 

OS)  Mitchell  v.  Hayne,  2  Sim.  d&  Stu.  63.    See  Farebrother  «.  Prattent, 
•uUri  Rep.  64. 

(7)  Mohawk  db  Hudson  R.  R.  Co.  «.  Clate,  4  Paige,  384 ;  Thompson  «. 
bbetts,  1  Hopk.  272 ;  Redfield  v.  Supervisors  of  Genessee  Co.  1  Clarke,  42 

(8)  Spring  «.  South  Car.  Ins.  Co.  8  Wheat.  268. 
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When  it  may 
be  Sostained. 


Warehooae- 
man. 


Maater  of  a 
vessel. 


Agent, 


Attorney. 


Defendant  in 
a  judgment. 


Cases  in  which 
this  bill  will 
not  be  sus- 
tained. 

When  plaintiff 
has  parted 
with  posses- 
sion. 

Or  has  never 
taken  it. 


A  bill  of  interpleader  lies  upon  color  of  title  given  to  a  stranger; 
as  where  A  contracted  to  supply  B  with  certain  articles  at  cer- 
tain prices,  and  A  afterwards  assigned  the  contract  to  C,  andC 
made  demand  on  B,  B  is  entitled  to  make  A  and  C  interplead  (1). 

In  a  case  where  A  deposited  goods  with  B,  a  warehoasemati 
to  await  his  direction,  and  afterwards  A  directed  B  to  transfer  tbe 
goods  to  C,  and  to  hold  them  at  his  disposal,  and  B  made  the 
transfer  accordingly,  the  goods  were  then  claimed  by  D  as  haring 
been  consigned  to  him  by  A.  It  was  held,  that  B  was  entitled  to 
file  a  bill  of  interpleader  against  C  and  D  (2). 

A  master  of  a  vessel  may  maintain  such  a  bill,  where  parties 
claim  adversely  under  the  bill  of  lading,  but  not  where  the  adverse 
claims  are  not  under  the  bill  of  lading,  but  paramount  to  it  (3). 

So  an  agent,  who  has  received  bills  of  exchange,  to  procure  ptf- 
ment  for  his  principal,  may  compel  the  principal,  and  a  claimaat, 
and  a  creditor  of  the  claimant,  to  interplead  (4). 

Where  a  principal  has  created  a  lien  in  favor  of  another  penoD, 
on  funds  in  the  hands  of  his  agent,  the  agent  may  file  a  bill  of  in- 
terpleader against  the  principal  and  the  other  claimant  (5). 

An  interpleader  was  allowed,  in  a  case,  where  an  attoroej 
claimed  a  lien  upon  a  sum  awarded  as  damages,  under  a  jodg- 
ment  obtained  by  the  client  against  the  plaintiff  (6). 

A  defendant  who  wishes  to  obtain  an  injunction  against  a  judg- 
ment, on  the  ground  that  he  cannot  safely  pay  it,  may  file  a  bUJ  of 
interpleader  against  the  parties  appearing  to  be  entitled,  and  pay 
the  money  into  court,  to  be  held  for  the  benefit  of  the  party  ap- 
pearing to  be  entitled  (7). 

To  maintain  this  bill,  the  plaintiff  must  be  in  possession.  A 
plaintiff  having  parted  with  the  possession  of  property,  cannot 
sustain  an  interpleading  bill  against  different  claimants,  upon  an 
undertaking  to  pay  over  the  value  to  the  party  entitled  (8). 

So  where  an  administrator  has  never  reduced  the  assets  into 
possession,  but  they  are  in  the  hands  of  some  of  the  distributees, 
who  claim  adversely  to  him,  he  cannot  maintain  a  bill  of  inter- 


(1)  East  India  Co.  v.  Edwards,  18  Sumner's  Vesey,  376. 

(2)  Pearson  v.  Cardon,  4  Sim.  218.     See  Mason  v.  Hamilton,  5  Sim.  19; 
Cooper  V.  De  Tastet,  Tamlyn,  177. 

(3)  Lowe  V. ,  3  Madd.  277 ;  Mont.  Eq.  Dig.  236.     But  see  Edenln- 

junct.  (2nd  Am.  ed.)  397,  398. 

(4)  Stevenson  v.  Anderson,  2  Ves.  &  Bea.  407. 

(5)  Smith  V.  Hammond,  6  Sim.  16 ;   Wright  v.  Ward,  4  Russ.  215,220; 
2  Story  Eq.  Jur.  §  817a. 

(6)  V.  Bolton,  18  Sumner's  Vesey,  292. 

(7)  Fowler  v,  Lee,  10  GUI  &  John.  353. 

(8)  Burnett  v.  Anderson,  1  Mer.405! 
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ileaider  against  them  (1).    An  executor  cannot  file  a  bill  of  this  When  it  can- 
character  before  he  has  proved  the  will  (2).  tained. 

Bat  in  a  case  in  Connecticut  where  the  plaintiff  had  paid  over  v^^^s/^*w^ 
Jie  money  to  one  of  the  defendants,  under  a  claim  of  right  to  ^'®<^"^^'- 
irliich  he  was  bound  to  submit,  it  was  held  that  this  did  not  prevent 
m  sostaining  the  bill  (3). 

The  sheriff  levying  upon  goods  alleged  to  be  in  settlement  can-  Sheriff. 
sot  maintain  a  bill  of  interpleader  (4). 

A  sheriff^  who  by  virtue  of  an  execution,  levies  upon  property 
daimed  by  a  third  person,  cannot  file  a  bill  of  interpleader  against 
BQch  third  person  and  the  plaintiff  in  the  execution,  to  have  them 
settle  the  right  to  the  property  between  themselves  (5). 

If  the  plaintiff  does  not  show  a  clear  title  in  himself  to  sustain  ^^^^q^^ 

the  bilJy  it  will  be  dismissed,  however  proper  in  other  respects  the  show  title  in 

Dwe  might  be  for  an  interpleader.     Thus,  if  the  bill  should  show,  himself  to 
•         ..,        «.         *  '     -^  '      t         Ji  i.  i..     sustain  the 

that  the  title  of  the  plamtiff  is  that  of  an  agent  for  one  of  the  bill. 

parties  only,  as  if  he  had  received  money  by  the  authority  of  his 

[yrincipal  and  for  his  use,  he  would  be  bound  to  pay  over  the  money 

to  his  principal,  notwithstanding  any  intervening  claims  of  a  third 

l>erson ;    for  a  mere  agent  to  receive  for  the  use  of  another  can-  ^£»^°^' 

lot  be  converted  into  an  implied  trustee  by  reason  of  an  adverse 

claim,  since  his  possession  is  the  possession  of  his  principal  (6). 

A  tenant  cannot,  as  a  general  rule,  sustain  a  bill  of  interpleader  Tenant 

igainst  his  landlord  merely  on  the  ground,  that  a  stranger  sets  up 

m  adverse  title  to  the  estate  (7) ;  for  it  would  be  extremely  mis- 

chievoas,  if  a  tenant  were  allowed  (in  his  own  right  or  that  of 

Dthers)  to  call  in  question  the  title  of  the  person  under  whom  he 

lu^ds  (8).    Besides,  in  such  case,  the  landlord  and  stranger  can- 

(1)  Martin  *.  Maberry,  1  Dev.  £q.  169. 

(2)  Mitchell  v.  Smart,  3  Atk.  606. 

^  Naah  «.  Smith,  6  Conn.  421,  427.     See  alio  to  the  same  effect,  Jew 
p.  Wood,  1  Craig  &  Phil.  185;  8.  C.  3  Beav.  579. 
{A)  Slingiby  «.  Boolton,  1  Ves.  &  Bea.  334 ;  1  Smith  Ch.  Pr.  (2nd  Am. 

(5)  Shaw  V.  Costerj  8  Paige,  339 ;  Quinn  v.  Green,  1  Ired.  Eq.  229.  But 
lee  %\an%  v.  Payne,  4  Hen.  &l  Munf.  506. 

(6)  Mitf.  Eq.  PI.  by  Jeremy,  142, 143;  Nicholson  v.  Knowles,  5  Madd. 
17;  Lowe  «.  Richardson,  3  Madd.  277;  2  Story  Eq.  Jur.  §  814-820,  and 
notes ;  Crawshay  o.  Thornton,  7  Sim.  391.  An  interpleader  between  prin- 
Bipil  and  agent  is  admissible  only  where  the  claim  is  under  a  derivatiye  and 
not  under  an  adverse  title.  Crawshay  v.  Thornton,  2  Mylne  Ik,  Craig,  23 ; 
Pearwm  v.  Cardon,  2  Russ.  &  My.  606, 607,  610. 

(7)  Dnngey  «.  Anrove,  2  Sumner's  Vesey,  304 ;  Johnson  v.  Atkinson, 
3  Anstr.  800;  Story  £q.  PI.  §  294 ;  2  Story  £q.  Jar.  §  812 ;  Clarke  «.  Byne, 
12Ves.383,386. 

(8)  Smith  V.  Tarset,  2  Anstr.  531 ;  Homan  «.  Moore,  4  Price,  7;  Dun- 
ley  V.  Angoye,  2  Somner's  Vesey,  313,  Mr.  Hoyend^n's  note  (6) ;  Eden 
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Bill  of  Interpleader. 


When  it  may 
be  Sustained 
and  when  not. 


Where  land- 
lord has  griven 
color  of  title 
to  another 
after  lease. 


Mortga^r  and 
mortgagee, 


Underwriters. 


Modosand 
titles. 


Two  porohas- 
ers  claiming 
separate  de- 
posits. 


One  defen- 
dant clearly 
entitled. 


not  claim  the  same  debt  or  duty.  The  rent  due  upon  the  denut 
to  the  tenant  is  a  different  demand  from  that  which  some  othc 
person  may  have  upon  the  occupation  of  the  premises  (1). 

But  this  general  rule  has  exceptions ;  for  instance,  where  tb 
landlord  has,  by  his  own  act,  gi?en  color  of  title  to  another,  sal 
sequently  to  the  lease,  he  may  thereby  have  entangled  the  tenan 
in  embarrassments,  which  a  bill  of  interpleader  may  be  the  moi 
proper  mode  of  quieting  (2). 

To  support  a  bill  of  interpleader  by  a  tenant,  two  persons  moa 
claim  the  same  rent  in  privity  of  tenure,  or  of  contract,  as  in  th^ 
case  of  mortgagor  and  mortgagee,  trustee  and  cestui  que  tmst  (S] 
lessor  and  his  assignees  subsequently  to  the  lease  (4). 

An  insurance  company  was  allowed  to  file  a  bill  of  interpleidc 
against  a  landlord,  who  brought  an  action  on  the  policy,  in 
against  the  tenant,  who  filed  a  bill  to  have  it  laid  out  in  rebaildioj 
on  the  premises,  and  the  plaintiffs'  costs  were  paid  out  of  the  fon 
in  Court  (5). 

Where  one  rector  claims  a  modus,  and  a  rector  of  another  pai 
ish  claims  tithes  in  kind  of  the  same  lands,  they  cannot  be  made  t 
interplead  (6). 

If  an  estate  is  put  up  for  sale  at  auction,  and  A  becomes  tb 
purchaser  and  pays  his  deposit ;  and  then,  by  order  of  the  sam 
owner,  it  is  set  up  again  for  sale,  and  B  becomes  the  purchase 
and  pays  his  deposit ;  such  a  case  does  not  afford  a  proper  groun* 
for  interpleader,  if  each  demands  his  deposit  from  the  stake  hold 
er ;  for  A  and  B  do  not  claim  in  privity,  and  their  deposits  ai 
distinct  (7). 

Such  a  bill  will  not  be  sustained  where  it  appears,  from  the  bi 
itself,  that  one  of  the  defendants  is  clearly  entitled  to  the  debt  c 
duty  claimed  to  the  exclusion  of  the  other  (8). 

Injunct.  (2nd  Am.  ed.)  398,  399;  Story  Eq.  PI.  §  294 ;  Lowe  v.  Richan 
son,  3  Madd.  277. 

(1)  Dungey  v.  Angove,  2  Sumner's  Vesey,  310  ;  Story  Eq.  PI.  §  294. 

(2)  Cowtan  v.  Williams,  9  Sumner's  Vesey,  107;  Clarke  v,  Byne,  13  il 
386;  East  India  Co.  v,  Edwards,  18  ib.  378;  Hoggart  v.  Cutts,  1  Craig  i 


Am.  ed.)  470 ;  Story  llq.  PI.  8  294 ;  Hoggart  v.  Cutis,  1  Craig  &  Phil.  Wt 
205;  2  Story  Eq.  Jur.  §  811-821 ;  Eden  Injunct.  (2nd  Am.  ed.)  399,400. 

(4)  Cowtan  v.  Williams,  9  Sumner's  Vesey,  107;  Clark  v.  Byne,  13  il 
383. 

(5)  Paris  r.  Gilham,  Cooper,  56. 

(6)  Woolaston  v.  Wright,  3  Anst.  301. 

(7)  Hoggart  v.  Cutts,  1  Craig  &  Phil.  197,  205 ;  Story  Eq.  PI.  §  294. 

(8)  Mohawk  &  Hudson  R.  R.  Co.  v.  Clute,  4  Paige,  484. 
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intiff  in  a  bill  of  interpleader  roust  state  his  own  rights  What  muit  be 

wexdl  claims  of  the  defendants,  and  pray  that  they  may   "®*  3^  "^ 

so  that  the  Court  may  adjudge  to  whom  the  thing  in  con-  v^^^v^*-^^ 

elongs,  and  the  plaintiff  may  be  indemnified  (1). 

intiff  should  negative  any  interest  in  himself  in  the  mat-  Plaintiff 

itroversy  (2),  and  show,  that  he  is  a  mere  stakeholder  (3),  tive^any^nter- 

B  is  ignorant  of  the  rights  of  the  respective  parties,  who  est  in  hiniMlf, 

upon  by  him  to   interplead ;    or,    at  least,  he    must  J?^  "^T 

there  is  some  doubt  to  which  of  such  parties  the  debt  norant  or 

koffs ;  so  that  he  cannot  safely  pay  or  render  it  to  one,  doubtfol  of 
r^  I   '  1,.  ^i^ij,^  ,  ,     defendant's 

BK  of  being  made  liable  for  the  same  debt  or  duty  to  the  rights. 

ima  of  the  defendants  should  be  specifically  set  forth,  so  *^«fon  for 
nay  appear  to  be  of  the  same  nature  and  character,  and  claims  of  de- 
ject of  a  bill  of  interpleader  (6).  fendants. 
>ear8  from  the  bill,  that  one  defendant  is  entitled  to  the  Demurrer  if 

ty  and  that  the  other  is  not,  both  defendants  may  de-  only  one 
^  '  ^  appears  to 

be  entitled. 
dntiff  should  always  show  a  clear  title  in  himself  to  main-  Plaintiff  most 
ai;  for  otherwise  the  bill  will  be  dismissed,  however  ^®^^j|^^®^_ 
other  reflects,  the  case  may  be  for  an  interpleader  (7).    sdf, 
11  shoold  also  show,  that  there  are  proper  persons  in  ^^^  proper 
)le  of  interpleading,  and  of  setting  up  opposite  claims  ;  ^^^to'inter- 
ise  the  objects  of  the  bill  would  be  unattainabft  (8).       plead. 
intiff  should  also  admit  a  title  against  himself  in  each  of  Must  admit 
ints,  and  that  each  of  them  claims  a  right,  and  such  claimant. 
they  may  interplead  for  (9). 


Eq.  PI.  by  Jeremy,  49, 141, 142 ;  Story  Eq.  PI.  §  292. 

r  Eq.  PI.  §  292. 

r  9.  Coster,  8  Paige,  339 ;  Badeau  v.  Rogers,  2  Paige,  209 ;  Story 

«.  Coster,  8  Paige,  339 ;  Mohawk  v.  Hudson  R.  R.  Co.  v. 
ise,  384,  392. 

Eq.  PI.  by  Jeremy,  142, 143;  Story  Eq.  PI.  §  293;  Hoggart  v. 
ilg  &  PhU.  197,  205;  2  Story  Eq.  Jur.  §  807  to  821.  For  the 
ayer  in  a  bill  of  interpleader,  see  Story  Eq.  PL  (3d  ed.)  §  297, 

r.  Coster,  8  Paige,  339;  Mitf.  Eq.  PI.  by  Jeremy,  142;  Story 
IS.    See  the  form  of  such  demurrers,  Willis,  440,  441. 

Eq.  PI.  §  292,  296 ;  Mitf.  Eq.  PI.  by  Jeremy,  142. 

Ei  PL  §  295 ;  Metcalf  v.  Hervey,  1  Ves.  Sen.  248,  249;  2  Sto- 
ry Eq.  Jur.  §  821 ;  Story  Eq.  PL  §  295;  SlingBby  r.  Boulton,  1 
..  334 ;  Atkinson  v.  Manks,  1  Cowen,  691 ;  Quinn  v.  Green,  1 
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Mone^  broai^t 
into  Court. 


Bill  not  de- 
murrable if 
money  not 
offered. 

If  money  not 
paidinaecurity 
to  be  given. 

Offer  of  value 
of  goods  claim- 
ed not  fuffi- 
cient. 

Money  paid 
over  to  one 
defendant  on 
claim. 

Money  must 
be  brought 
into  Court 
before  injunc- 
tion. 

Condition  pre- 
cedent to  an 
injunction. 


If  suits  at  law  have  been  commenced  against  the  plaintiff^  he 
may  pray  that  the  claimants  may  be  restrained  from  proceeding 
till  the  right  be  determined  (1).  But  he  citnnot  pray  an  injonc- 
tion  to  stay  proceedings  in  ejectment  (2). 

In  a  case  where  a  sheriff  was  allowed  to  file  a  bill  of  interplead- 
er, to  settle  the  rights  of  prc^erty  taken  in  execatioo,  to  which 
there  were  conflicting  claims/an  injunction  to  stay  any  suit  agaiast 
him,  in  case  of  his  selling  the  property,  was  refused  on  the  groood, 
that  the  law  provided  him  an  ample  remedy  (3). 

The  fund  in  dispute  must  be  brought  into  Coart  before  the 
plaintiff  can  take  any  step  in  the  cause  (4).  But  the  bill  b  aot  de- 
murrable because  the  plaintiff  does  not  offer  to  pay  the  money  into 
Court  (5). 

If  the  plaintiff  does  not  pay  the  money  into  Court  he  should  it 
least  give  bond  and  security  for  its  ultimate  payment,  according 
to  the  decree  (6). 

If  the  claim  is  for  goods,  it  is  not  sufficient  to  bring  the  value 
of  them  into  Court  (7). 

If  the  plaintiff  has  paid  over  the  money  to  one  of  the  defend- 
ants on  a  claim  of  right,  to  which  he  was  bound  to  sabmit,  this 
will  not  preclude  him  from  sustaining  the  bill  (8). 

Whenever  the  bill  contains  a  prayer  for  an  injunction,  the  mon- 
ey must  be  brought  into  Court  before  the  Court  will  ordinariJj 
act  upon  this  part  of  the  prayer  (9). 

The  common  order  for  an  injunction,  on  a  bill  of  this  nature, 
is,  that  it  issue  upon  the  plaintiff  paying  the  money  into  Court. 
This  is  a  condition  precedent,  and  an  order  for  an  injunction,  not 
containing  it,  will  be  discharged.     If  the  money  cannot  be  paid 


(1)  Mitf.  Eq.  PI.  by  Jeremy,  49, 143 ;  Story  Eq.  PI.  §  297. 

(2)  Metcalf  v.  Hervey,  1  Yes.  Sen.  248. 

(3)  Storrs  v.  Payne,  4  Hen.&Munf.  506. 

(4)  Meux  V.  Bell,  6  Sim.  175;  Mitf.  Eq.  PI.  by  Jeremy,  49, 143;  Story 
Eq.  PI.  §  201 ;  Mohawk  v.  Hudson  R.  R.  Co.  v.  Clute,  4  Paige,  384 ;  Shaw 
r.  Coster,  8  Paige,  339;  City  Bank  v.  Bangs,  2  Paige,  570,  573;  Naihf. 
Smith,  6  Conn.  421 ;  Atkinson  r.  Manks,  1  Cowen,  691. 

(5)  Meux  V.  Bell,  6  Sim.  175  ;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  476. 

(6)  Biggs  V.  Kouns,  7  Dana,  411. 

(7)  Burnett  ».  Anderson,  1  Mer.  405. 

(8)  Nash  V.  Smith,  6  Conn.  421 ;  Jew  v.  Wood,  1  Craig  &  Phil.  185. 
9)  Story  Eq.  PI.  §  297 ;  Mohawk  &  Hud.  R.  R.  Co.  v.  Clute,  4  Pai^, 
i,  391 ;  Richards  v.  Salter,  6  John.  Ch.  445;  Biggs  v.  Koons,  7  Dana, 

410;  Dungey  r.  Angove,  3  Bro.  C.  C.  (Perkins's  ed.)  36,  37,  note  (a);  2 
Story  Eq.  Jur.  §  809 ;  Fowler  v,  Lee,  10  Gill  &  John.  358;  Eden  Injunct 
(2nd  Am.  ed.)  403. 


384* 
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in,  in  time  to  stay  a  trial,  application  should  be  made  to  the  in-    Affidavit  of 
junction  officer,  to  vary  the  order  on  the  special  grounds  (1).  *^olSiion?' 

In  Langston  v.  Boylston  (2),  it  was  held,  that  in  support  of  a  v^^^v^^^ 
motion  for  an  injunction,  on  an  interpleading  bill,  affidavits  of  the  Affidavits  of 
facts  may  be  read  ;  as  it  is  exactly  on  the  footing  of  waste  ^3).  **®*"  "°*  ^^^' 
But  this  is  not  now  required  (4). 

To  a  bill  of  interpleader,  it  is  requisite  that  the  plaintiffshould  Affidavit  of 
make  an  affidavit  "that  this  bill  is  not  filed  in  collusion  with  either  aon-c<>»««>on 
of  the  defendants  in  the  said  bill  named,  but  merely  of  his  own  ac- 
cord, for  relief  in  this  Honorable  Court "  (5). 

The  want  of  such  an  affidavit  is  a  ground  of  demurrer  (6).        Want  of  it 

'Where  the  bill  is  filed  by  the  officer  of  a  company,  on  behalf  of  g;^^/'*'  ^®" 
the  company,  the  affidavit  annexed  ought  to  state,  not  that  the  Affidavitwher 
plaintiff  does  not  collude,  but  that  to  the  best  of  his  knowledge  bill  b  filed  bj 
and  belief,  the  company  do  not  collude,  with  the  defendants  {7).  ^mpany!^  " 

But  by  the  practice  in  Connecticut  it  is  not  necessary  to  annex  i^ot  necessary 
this  affidavit  of  non-collusion  (8).  i»  Connecti- 

Collusion  will  not  be  presumed  against  this  affidavit,  nor  can  a  counter  affida 

coanter  affidavit  prevail  against  it  (9).  vit  not  al- 

But  where  there  is  a  suspicion  of  collusion,  the  Court  will  di-  J?.T*  * 

•      •**!.•*  /tn\  Cifcumstancei 

rect  an  inquiry  mto  the  circumstances  (10).  may  be  ezam- 

The  plaintiff  need  not  swear,  that  the  bill  is  filed  at  his  own  ex-  i^^e^* 

pense  (11).    Nor  that  it  was  filed  without  the  knowledge  of  either 

of  the  defendants  (12). 


(1)  Sieveking  v.  Behrens,  2  Mylne  A  Or.  581. 

(2)  2  Yes.  Jon.  101. 

(3)  See  Donsey  v.  Angove,  2  Sumner's  Vesey,  313,  Mr.  Hovenden's  note 
(2).    See  Eden  Injunct.  (3nd  Am.  ed.)  402, 403. 

(4)  Walbanke  v.  Sparkes,  1  Sim.  385. 

(5)  1  Smith  Ch.Pr.  (2nd  Am.  ed.)  474 ;  Eden  Injunct.  (2nd  Am.  ed.)  401 ; 
Shaw  V,  Coster,  8  Faige,  339;  2  Hoff.  Ch.  Pr.  103;  Tobin  v.  Wilson,  3  J. 
J.  Marsh.  67 ;  Biggs  «.  Kouns,  7  Dana,  411 ;  Mitf.  £q.  PI.  by  Jeremy,  143 ; 
Atkinson  v.  Manks,  1  Cowen,  691 ;  Story  Eq.  PI.  §  291,  297 ;  Stevenson  v. 
Anderson,  2  Yes.  &  B.  410 ;  Dungey  v.  Angove,  2  Sumner's  Yesey,  313, 
Mr.  Hovenden's  note  (5) ;  2  Story  Eq.  Jnr.  §  809. 

^6)  Mitford  Eq.  PI.  by  Jeremy,  143 ;  Metalf  r.  Hervey,  1  Yes.  Sen.  248; 
Twin  9,  Wilson,  3  J.  J.  Marsh.  ^,  See  the  form  of  demurrer  for  want  of 
such  an  affidavit,  Willis,  442 ;  2  Eq.  Drafts,  (2nd  ed.)  77. 

(!)  Bignold  v.  Audland,  11  Sim.  23. 

(g  Nuh  r.  Smith,  6  Conn.  421.    See  Jerome  v.  Jerome,  5  Conn.  352. 

yl)  Langston  «.  Bioylston,  2  Sumner's  Yesey,  101. 

lO)  Dongey  «.  Angove,  2  Yes.  Jun.  304 ;  Eden  Injunct.  (2nd  Am.  ed.) 


(^ 

> 


ril)  Metealf  V.  Hervey,  1  Yes.  Sen.  248;  Eden  Injunct.  (2nd  Am.  ed.) 

(12)  Stevenson  v.  Anderson,  2  Yes.  &  Bea.  410 ;  Dungey  v.  Angove,  2 
Sumner's  Yesey,  313,  Mr.  Hovenden's  note  (5). 
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Affidayitfl   and 
Injanetioii. 

Bill  «n  exhibit 
or  affidayit 
anneztd. 


Motion  for  an 
injunction. 


Where  defen- 
dant hai  ap- 
peared. 
Readinir  affi- 
davit ^facts 
dispensed 
with. 


Not  Uke 
common  in- 
junction. 

Injunction  re- 
strains all  pro- 
ceedings. 


The  bill  may  be  either  made  an  exhibit,  and  be  referred 
the  affidavit,  or  the  affidavit  may  be  annexed  to  it.  If  n 
exhibit,  the  Master  indorses  on  the  back  of  it,  ''  This  par 
writing  was  produced  and  shown  to  A.  B.,  and  is  the  si 

ferred  to  in  his  affidavit,  sworn,  the  day  of 

the  bill  is  not  exhibited,  but  the  affidavit  is  annexed  ti 
words  of  the  affidavit  then  should  be  '*  that  the  bill  heren 
nexed,''  instead  of  ''  this  bill."  The  affidavit  is  filed  i 
bill  (1). 

The  interpleading  plaintiff,  immediately  on  filing  his  bill, 
panied  by  the  affidavit  of  non-collusion,  may,  without  wai 
the  J^pearance  of  the  defendants,  and  even  before  a  sabpc 
been  served,  inove  ex  parte  for  an  injunction  to  restrain  p 
ings  at  law  commenced  against  him,  offering  to  pay  the  m 
dispute  into  court  (2). 

If  the  defendant  has  appeared,  he  is  served  with  a  n 
tnotion  (3). 

It  i^pears  to  have  been  the  practice  to  read  an  affidavit 
facts,  on  the  motion  for  an  injunction  (4).  But  this  is.  n 
required  (5). 

In  Croggon  v,  Symons  (6),  the  Vice-Chancellor  refiised  1 
an  injunction  at  once  to  stay  proceedings  at  law  in  an  inti 
ing  suit,  and  assimilated  it  to  the  common  injunction.  Bu 
not  the  practice  (7). 

The  plaintiff  in  a  bill  of  interpleader  moves  at  once  i 
notice  of  motion  for  a  special  injunction  on  the  payment 
money  into  court,  without  first  obtaining  the  common  inja 
as  in  other  cases  where  actions  at  law  are  restrained  (8) 
the  injunction  not  only  restrains  execution,  but  also  trial, 
other  proceedings  (9). 


(1)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  474. 

(2)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  474. 

(3)  1  Smith  Ch.  Pr.  r2nd  Am.  ed.)  474. 

(4)  Langston  v.  Boylston,  2  Ves.  Jun.  101 ;  Dungey  v.  Angove, 
ner's  Vesey,  313,  Mr.  Hovenden's  note  (2). 

(5)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  474 ;  Walbanke  r.  Sparks,  1  S 
ante,  1761. 

(6)  3  Madd.  130. 

(7)  1  Smith  Ch.  Pr.  r2nd  Am.  ed.)  474,  475 ;  Dungey  v.  Angove 
ner's  Vesey,  313,  Mr.  Hovenden's  note  (2).  See  Eden  Injunct.  (S 
ed.)  401  to  403. 

(8)  Vicary  v.  Widger,  1  Sim.  15 ;  Warrington  v.  Wheatstone,  1  Ja« 

(9)  Warrington  v.  Wheatstone,  1  Jacob,  205. 
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In  Philling  v.  Edwards  (1 ),  the  injunction  was  granted,  although    Defendants 
the  trial  was  coming  on  the  next  day  (2).  """di^or^ 

A  bill  of  this  character  will  lie,  although  all  bat  one  of  the  de-  n^^^s^^^^ 
fendants  claiming  the  subject  in  controversy  are  outof  the  jurisdic-  f^^^  ^\ 
tioD ;  otherwise*  by  fraudulently  absenting  themselves,  they  might  of  jnrlidiction. 
prevent  the  other  claimant  from  obtaining  justice.     If  the  an- 
Bwen  of  the  absent  defendants  are  not  put  in  within  a  reasonable 
time  a  perpetual  injunction  will  be  awarded  against  them  (3).    In  Both  defen- 
a  case  where  the  subject  was  a  policy  on  a  cargo  loat^  an  injunc-  dants  rending 
tian  was  granted  in  an  interi^muiing  suit  to  stay  proceedings  at    '^'^^' 
law,  although  both  defendants  resided  abroad  (4).    A  fortiori, 
when  a  party  has  once  appeared,  he  cannot,  by  subsequently  ab- 
senting himself,  prevent  a  decree  (5). 

And  after  an  answer  has  been  put  in  by  one  of  the  defendants,  Answers  de- 
dioold  there  be  any  improper  delay  in  getting  in  the  answers  of  ^^®^* 
the  others,  that  will  afford  a  special  ground,  upon  which  the  party, 
who  has  answered,  may  move  to  have  the  money  paid  out  to  him, 
if  it  has  been  brought  into  Court  (6). 

If  one  of  the  defendants  does  not  appear,  the  bill  may  be  taken  Bill  taken  as 
as  ccmfeBsed  as  to  him  (7).  confessed. 

Where  a  defendant  suffers  a  bill  to  be  taken  as  confessed  against  What  it  ad- 
him,  it  is  an  admission,  that,  as  to  him,  the  bill  was  properly  filed,  ™'^' 
and  that  he  has  made  an  improper  claim  against  the  fund  (8). 

If  one  of  the  defendants  is  not  personally  served  with  process.  One  defen- 
being  absent,  and  the  bill  is  taken  as  confessed  against  him,  the  sll^^ed  with 
defendant  who  appears  will  not  be  entitled  to  the  possession  of  the  process. 
fond,  until  the  expiration  of  the  time  limited  by  the  statute  for  the 
other  defendant  to  appear^  unless  he  gives  security  to  replace  the  Fund. 
fimd,  in  case  the  other  defendant  appears  and  establishes  his  right 
to  the  same  (9). 


m  Cited  1  Smith  Ch.  Fr.  (2nd  Am.  ed.)  475. 

(S)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  475. 

(3)  Martinins  v,  Helmnth,  Cooper,  248 ;  Stevenson  v.  Anderson,  2  Ves. 
at  Bea.  412;  Eden  Injunct.  (2nd  Am.  ed.)  404, 405.  See  Richards  v.  Sal- 
ter, 6  John.  Ch.  445. 

M)  Martiniiis  *.  Helmnth,  Cooper,  245. 

@  Ftoebrother  «.  Prattent,  5  Price,  305. 

(Ci)  Hyde  «.  Warren,  19  Vesey,  323;  Donffey  «.  Angove,  2  Sumner's 
Vetty,  313,  Mr.  Hovenden's  note  (4).  See  lUchards  v.  Salter,  6  John.  Ch. 
445. 

(7)  Faxebrother  v.  Prattent,  1  Daniel  Rep.  64. 

^  Badean  v.  Rogers,  2  Paige,  209. 

^)  Aymer  v,  Gault,  2  Paige,  284. 
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Demurrer,  An-     Whenever  the  objection  to  a  bill  of  this  kind  appears  upon  its 
and'becree.   ^^^»  advantage  should  be  taken  of  it  by  demurrer.     For  if  the 

v.^^^v^to«/  defendants,  instead  of  demurring,  put  in  answers  insisting,  that 

m^^nmer^^    the  bill  is  improperly  filed,  they  will  only  be  allowed,  upon  the 
dismissal  of  the  bill,  the  costs  to  wfiich  they  would  have  been  en- 
titled upon  the  allowance  of  a  demurrer  (1). 
The  defendants  may  put  in  answers  admitting  or  denying  the 

in  by  deien-      ^^^^  stated  in  the  bill.      If  the  defendants,  or  either  of  them, 

dants.  deny  the  allegations  in  a  bill  of  this  nature,  or  set  up  distinct  hcts 

in  bar  of  the  suit,  the  plaintifi*  must  reply  to  the  answer,  and  close 

reply  and         ^^  proofs,  in  the  usual  manner,  before  he  can  bring  his  cause  to 

close  proofs,      a  hearing  (2). 

Where  the  plaintifis  had  replied  to  the  answers,  and  served  sob* 
Plaintiff  not  ...  i    1 1     ,         «  *  i  i 

entitled  to  his  P®°^  ^^  rejom,  it  was  held,  that  they  could  not  move  to  hare 

costs  unless  he  their  costs  paid  out  of  the  fund  in  Court,  but  must  set  down  the 

falL^^fo?*"   cause  for  hearing  (3). 

hearing.  But  where  the  defendants  admit  the  facts  stated  in  the  bill,  aiid 

,.  .      .  in  which  the  riirht  to  file  a  bill  of  interpleader  rests,  and  set  op 

Unless  defen-  -  .         ,        i  •     -^        .     i         -,.         .     . 

dants  admit      ^^  °^^  ^^^^  ^  against  the  plaintiff,  or  in  bar  of  his  suit,  it  seems 

facts  and  state  to  be  sufficient  for  him  to  file  a  replicaUon,  and  to  set  the  cause 
no  new  ones,    ^^y^  ^^^  ^  decree  to  interplead,  without  waiting  till  the  proofi  are 

taken  as  between  the  defendants  (4). 
Decree  plain-        A  decree  that  a  bill  of  interpleader  is  properly  filed  is  the  onlj 
tiff  seeks.         decree,  that  the  plaintiff  is  interested  in  obtaining  (5). 
Amount  or  '^^®  amount,  or  origin  of  the  fund  &c.  is  not  the  object  of  in- 

origin  of  fund  quiry  as  against  the  plaintiff,  except  in  reference  to  fraud  or  collu- 
foT plaintiff:''^  sion  on  his  part  (6).  But  the  amount  and  origin  of  the  fiind  may 
be  material,  as  between  those  called  upon  to  interplead  (7). 

Where  the  decree  goes  on  to  order  a  reference  to  a  Master  bj 
consent  of  parties,  upon  principles  calculated  to  adjust  the  rights 
of  those  called  upon  to  interplead,  it  will  be  considered  a  substi- 
tute for  the  ordinary  proceeding  by  actual  interpleader  (8). 


(1)  Shaw  V.  Coster,  8  Paige,  339. 

(2)  City  Bank  v.  Bangs,  2  Paige,  570 ;  Jones  v.  Gilham,  1  Cooper,  49. 

(3)  Jones  r.  Gilham,  1  Cooper,  49  ;  Eden  Injunct.  (2nd  Am.  ed.)  404. 

(4)  City  Bank  r.  Bangs,  2  Paige,  570. 

(5)  Story  Eq.  PI.  §  297  (b) ;  Atkinson  v.  Manks,  1  Cowen,  691. 

(6)  Atkinson  v.  Manks,  1  Cowen,  691. 

(7)  Atkinson  v.  Manks,  1  Cowen,  691. 

(8)  lb. 
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bill  is  dismissed^  there  can  be  no  further  proceedings  by     DiBmiMal, 
,  as  between  the  defendants,  for  the  Court  has  no  jurisdic-  pr J^^^S 

cree  in  an  interpleading  suit  may  terminate  the  case  as  to  S^^^^^*"®^* 
ntiff,  though  the  litigation  may  continue  between  the  de-  b?  death  of 
I  by  interpleader,  and  in  that  case,  the  cause  may  proceed  plaintiff  after 
revivor,  notwithstanding  the  death  of  the  plaintiff  (2).        terplead. 
a  of  Equity  dispose  of  questions  arising  upon  bills  of  in-  Mode  of  pro- 
er,  in  various  modes  according  to  the  nature  of  the  ques-  ^^^^  ^° 
i  the  manner  in  which  it  is  brought  before  the  Court.     An 
«ding  bill  is  considered  as  putting  the  defendants  to  con- 
ir  reapective  claims  just  as  a  bill  does,  which  is  brought  by 
iotor  or  trustee  to  obtain  the  direction  of  the  Court,  upon 
erse  claims  of  different  defendants.      If  therefore,  at  the 
the  question  between  the  defendants  is  ripe  for  a  decision, 
rt  will  decide  it,  and  make  a  final  decree  at  the  first  hearing. 
it  is  not  ripe  for  a  decision  as  between  the  defendants, 
rt  merdy  decides  that  the  bill  is  properly  filed,  and  dis- 
the  pluntiff  with  his  costs  up  to  that  time,  and  directs  an 
or  ED  issue,  or  a  reference  to  a  Master,  to  ascertain  con- 
icts,  as  may  be  best  suited  to  the  nature  of  the  case  (3). 
roe  or  a  direction  to  interplead  at  law  would  be  obviously 
r  in  all  cases,  except  those  where  the  titles  on  each  side  are 
igal.      Equitable  titles  can  only  be  disposed  of  by  Courts 
y ;  and  even  as  to  legal  titles,  it  is  obvious,  that  in  many 
resort  to  an  issue,  or  to  an  interpleader,  to  be  had  at  law, 
e  unnecessary,  or  inexpedient  (4). 

ler  answer  by  both  defendants,  one  makes  default  at  the  One  defendant 
,  the  Court  will  make  a  decree  on  hearing  the  case  of  the  ^®^*^*®^- 
nt  who  appears  (5). 

reference  to  the  Master  to  settle  the  rights  of  the  defend-  Discoyery. 
in  interpleading  suit  as  between  themselves,  the  Court  vriH 
I  benefit  of  a  discovery  as  against  each  other,  if  they,  or 
r  them,  desire  it  (6). 

minfff  V.  Nugent,  I  Moll.  134. 

tf.  ^.  PI.  by  Jeremy,  60, 49  note  (n) ;  Anoa.  1  Vem.  351 ;  Jen- 

Noffent,  1  Moll.  134. 

gell  V.  Hadden,  16  Vesey,  202 ;  City  Bank  v.  Bangs,  2  Paige,  570 ; 

!q.  Jor.  §  622;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  472;  Eden  Injonot. 

ItoryEq.'jur.  §  822. 
dgea  V,  Smith,  1  Coz,  357. 
tj  Bank  v.  Bangs,  2  Paige,  570. 
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Evidence,         Two  defendants  may  read  the   answers  of  each  other  at  th 
.^^_*  _^'.  hearing  (1),  and  are  allowed  in  costs  for  a  copy  of  each  othcr'f 
AnBwenof      answer  (2). 

defendanta^  It  appears  by  the  case  of  Armiter  v.  Swanton,  as  reported  in  1 
Ambler,  393,  that  in  a  bill  by  trustees  in  the  nature  of  a  bill  of 
interpleader,  the  Court  gave  leave  to  one  of  the  defendants  to  ex- 
amine one  of  the  plaintiffs  as  a  witness  (3). 

But  Mr.  Blunt  in  a  note  to  this  case  in  his  edition  of  AmUer 
seems  to  think,  that  there  is  a  mistake  in  the  report  both  as  to 
the  name  of  this  case  and  as  to  the  application  and  point  decid- 
ed (4). 
Q^^  Where  the  plaintiff  has  brought  a  bill  of  interpleader,  properly 

Omt  of  fund,  and  in  good  faith,  as  against  both  the  defendants  (5),  he  will  be 
entitled  to  his  costs  both  in  equity  and  at  law,  where  he  has  beoi 
sued,  out  of  the  fund  (6). 

It  is  otherwise,  where  the  bill  is  unnecessarily  filed  (7). 

Lien  on  fond.       The  plaintiff  has  a /ten  for   his  costs  on  the  fund  in  Court,  if 

there  be  such  a  fund ;  but,  if  there  be  no.  such  fund,  then  costs 

will  be  given  against  the  party,  who  occasioned  the  necessity  for 

the  suit.     This  was  so  held  in  a  case,  which,  though  not  stricdj 

one  of  interpleader,  was  in  the  nature  of  an  interpleadmg  bill  (8). 

Party  in  wronff      ^°  ^^®  adjustment  of  the  controversy  between  tKe  defendants, 

must  eventual-  the  party,  whose  claim  is  adjudged  groundless,  will  be  compelled 

y  pay  them.     ^^  p^^  ^^^  costs,  which  have  been  taken  in  the  first   instance  from 

the  fund,  to  the  rightful  claimant  of  the  fund  (9). 

(1)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  475  ;  Bowyer  v.  Pritchard,  11  Price, 
103. 

(2)  lb. 

(3)  See  1  Smith  Ch.  Pr.  (2nd.  Am.  ed.)  475. 

(4)  See  1  Blunt'8  Ambler,  393,  note  (1).  As  to  the  right  of  a  defendant 
to  examine  a  plaintiff  as  a  witness  in  ordinary  cases,  see  ib.  note  (2),  and 
cases  cited  ;  ante,  1038,  and  notes. 

(5)  Badeau  v.  Rogers,  2  Paige,  209. 

(6)  Richards  v.  Salter,  6  John.  Ch.  445;  Canfield  v.  Sterling,  1  Hopk. 
224  J  Aymar  v.  Gault,  2  Paige,  284 ;  Spring  ».  S.Carolina  Ins.  Co.  8  Wheat. 
268;  Mason  v.  Hamilton,  5  Sim.  19;  Atkinson  r.  Manks,  1   Cowen,691; 

Campbell  v.  Solomons,  1  Sim.  &  Stu.  462 ;  Thompson  v.  Ebbets,  1  Hopk. 
272;  Paris  v.  Gilham,  1  Cooper,  56;  Aldridge  v.  Mesner,  6  Vesej,  418; 
Aldridge  v.  Thompson,  2  Bro.  C.  C.  (Perkins's  ed.)  150,  and  note  (a). 

(7)  Bedell  v.  Hoffman,  2  Paige,  199;  Badeau  r.  Rogers,  ib.  209;  Shaw 
V.  Coster,  8  Paige,  339. 

(8)  Aldridge  v.  Mesner,  6  Sumner's  Vesey,  418,  419.  See  Dunlop  t 
Hubbard,  19  ib.  205,  Mr.  Hovenden's  note  ;  Eden  Injunct.  (2nd  Am.  ed ) 
405. 

(9)  Thomson  v.  Ebbets,  1  Hopk.  272 ;  Canfield  v.  Sterling,  ib.  224 ;  Mason 
V.  Hamilton,  5  Sim.  19;  Badeau  v.  Rogers,  2  Paige,  209;  Aldridge  r.  Mea- 
ner, 6  Vesey,  418;  Dowson  v.  Hardcastle,  1  Sumner's  Vesey,  3w,  369;  S- 
C.  2  Cox,  278 ;  Cowtan  v.  WiUiams,  9  Vesey,  107. 
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may  be  given  as  between  the  defendants  to  an  interplead-  CobIb  and  In- 
t*x  terpleader  at 

I*/-  Law. 

lirection  in  that  case  is,  that  the  plaintiff  shall  be  at  liberty  v^^^^s^^^^ 

I  his  costs  out  of  the  fund ;  to  pay  the  remainder  to  the 

It  in  faror  of  whom  the  decree  is  made ;  and  that  the  un- 

al  defendant  should  pay  to  the  other  defendant  what  should 

tained  by  the  plaintiff,  and  the  costs  of  that  defendant  (2). 

may  be  given  to  a  defendant  in  a  sui|t,  which,  though  not  Costs  between 

one  of  interpleader,  was  in  the  nature  of  an  interpleading  defendants. 

e  c^the  defendants  suffers  the  bill  to  be  taken  as  confessed 

huDy  he  will  be  personally  charged  with  all  the  costs,  which 

croed  in  consequence  of  his  unjust  claim  upon  the  fund  (4). 

r  special  circumstances  the  defendants  will  be  allowed  their 

spectively  out  of  the  fund  (5). 

)  defendants,  in  a  proper  case  for  demurring,  put  in  an- 

sisting,  that  the  bill  is  improperly  filed,  they  will  be  allow- 

.  dismissal  of  the  bill,  only  the  costs,  to  which  they  would 

aa  entitled,  upon  the  allowance  of  a  demurrer  {6J, 

t  are  generally  given  as  between  party  and  party  (7).  How  taxed. 

0  Dungey  v.  Angove  (8),  which  was  a  case  of  fraudulent 

n,  the  plaintiff  and  his  solicitor  were  ordered  to  pay  the  f^Q^!*  ^ 
at  to  a  bill  of  interpleader,  which  was  dismissed,  all  his 

1  as  between  attorney  and  client. 

emedy  by  bill  of  interpleader,  although  it  has  cured  many  Remedy  for 
in  proceedings  at  law,  has  yet  left  many  cases  of  hardship  ghipV^in^^" 
ied  for.    No  attempt  appears  to  have  been  made  in  America  pleader  at  law 
4y  these  grievances.     But  in  England,  by  1  &  2  Will.  4, »"  England. 
,  a  far  more  expanded  reach  has  been  given  to  the  remedy 
pleader  in  the  Courts  of  Law,  and  its  benefits  have  been 


•wtui  9.  Williams,  9  Sumner's  Vesey,  107, 108 ;  Brymer  v.  Bucha- 

]  ib.;  Dowson  v.  Hardcastle,  2  Cox,  279 ;  S.  C.  1  Sumner*s  Vesey, 

»n  Injunct.  (2nd.  Am.  ed.)  405,  406,  and  note. 

ea  Injunct.  (2nd  Am.  ed.)  406. 

inlop  V  Hubbard,  19  Sumner *s  Vesey,  205. 

deaa  v.  Roffer8,2  Paige,  209. 

kinson  v.  Manks,  1  Co  wen,  691. 

aw  «.  Coster,  8  Paige,  339. 

inlop  V.  Hubbard,  19  Vesey,  205 ;  Dowson  v.  Hardcastle,  2  Cox, 

^eiey,  Jun.  313. 


1766  Bill  of  Interpleader. 

Bill  in  Nature  extended  to  many  cases  of  honest,  but  unaYoidably  doubtful  litig&- 
of  a  Bill  of  ..  „  fi\ 
Interpleader.  ^^"  V^)- 

N^^^v^-^^       The  jurisdiction  in  Equity  seems,  however,  to  have  been  left 
Not  efiiseted      substantially  upon  its  old  foundations  (2). 
J&quity.  Although  a  bill  of  interpleader,  strictly  so  called,  lies  only, 

BUI  in  the  where  the  party  applying  claims  no  interest  in  the  subject-matter; 
bUl'of  Uiter-  J^  there  are  many  cases,  where  a  bill  in  the  nature  of  a  bill  of 
pleader,  when  interpleader,  will  lie  by  a  party  in  interest,  to  ascertain  and  estab- 
^^  lish  his  own  rights,  where  there  are  other  conflicting  rights  be- 

tween third  persons.  As,  for  instance,  if  a  plaintiff  is  entitled  to 
equitable  relief  against  the  owner  of  property,  and  the  legal  title 
thereto  is  in  dispute  between  two  or  more  persons,  so  that  he  can- 
not ascertain  to  which  it  actually  belongs,  he  may  file  a  bill  against 
the  several  claimants  in  the  nature  of  a  bill  of  int^Ieader  for 
relief  (3). 

In  such  cases  the  plaintiff  seeks  relief  for  himself,  whereas  in  an 
interpleading  bill  strictly  so  called,  the  plaintiff  only  asks,  that  lie 
may  be  at  liberty  to  pay  the  money,  or  deliver  the  property  to  the 
party,  to  whom  it  of  right  belongs,  and  may,  thereafter,  be  proteel- 
ed  against  the  claims  of  both  (4). 
Case  where  Where  one  of  the  defendants  in  a  bill  of  interpleader  in  his 

one  defendant  answer  makes  a  claim  against  the  plaintiff  beyond  the  amount 
plaintiff  more  admitted  to  be  due  and  paid  into  Court,  and  which  is  not  claimed 
than  plaintiff  by  the  other  defendants,  he  will  be  permitted  to  proceed  at  law  to 
Jug  establish  his  right  to  that  part  of  his  demand,  which  is  not  in  con- 

troversy with  the  other  defendants  (5). 


(1)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  476;  2  Story  Eq.  Jnr.  §  823. 

(2)  2  Story  Eq.  Jur.  §  823. 

(3)  Mohawk  and  Ilud.  R.  R.  Co.  r.  Clute,  4  Paige,  384  ;  Thomson  v. 
Ebbets,  1  Hopk.  272;  Parks  r.  Jackson,  11  Wendell,  443;  Bedell  r.  Hoff- 
man, 2  Paige,  199;  Mitchell  v.  Hayne,  2  Sim.  &  Stu.  63;  Goodrich  r 
Shotbolt,  Prec.  Ch.  333  to  336 ;  City  Bank  v.  Bangs,  2  Paige,  570;  Fowkr 
V.  Lee,  10  Gill  &  John.  358. 

(4)  2  Story  Eq.  Jur.  §  824 ;  Story  Eq.  PI.  §  297  b. 

(5)  City  Bank  v.  Bangs,  2  Paige,  570. 
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CHAPTER   XXXIIL 


OF  AFFIDAVITS. 


p  ID  pursuance  of  the  original  arrangement  of  the  present  General  na- 
Mxnducted  the  reader  through  a  suit  in  Chancery  in  all  ^^^  ^^  affida^ 
f  stages,  from  the  bill  to  the  final  decree,  and  having 
IB  ittention  to  the  practice  arising  in  consequence  of 
iental  occurrences  by  which  a  suit  may  become  defec- 
ated, the  author  proposes  now,  in  further  prosecution  of 
0  direct  the  practitioner's  attention  to  those  applications 
f  be  made  to  the  Court  in  the  progress  of  a  cause  for 
se  of  obtaining  from  it  orders  not  immediately  necessary 
olar  progress  of  the  suit,  but  for  which  a  necessity  arises 
B  collateral  matter  consequent  upon  the  pleadings  or 

other  circumstances  of  the  case.     Applications  of  this 

UBually  termed  interlocutory  applications,  and  the  in- 
i  of  the  ruTes  which  govern  the  Court  in  granting  them, 
the  subject  of  some  of  the  following  chapters :  but  it 

happens  that  applications  of  this  nature  are  supported 
ie,  not  elicited  by  interrogatories  in  the  ordinary  man- 
log  evidence  in  the  Court,  but  offered  to  the  Court  in 
if  a  written  declaration,  either  by  a  party  making  the 
s^  or  a  stranger,  (which  form  of  evidence  has  frequently 
led  to  in  the  present  Treatise ;)  the  writer  conceives 
}  he  enters  into  the  consideration  of  interlocutory  ap- 

in  genera],  it  will  not  be  considered  out  of  its  place 
i  devotes  a  few  pages  to  the  discussion  of  the  rules  by 
practice  relating  to  affidavits  is  regulated. 

avit  then  is  a  declaration  upon  oath  or  affirmation  (p)  (1),  Before  whom 

■worn. 
?rion  professing  to  be  a  to  persons  who,  haying  been  Quakers 
Moravian  may  make  affi-  or  Moravians,  have  ceased  to  belong 
solemn  affirmation,  vide  to  such  sects,  but  continue  to  have 
HI.  c.  34 ;  3  &  4  Will,  conscientious  objections  to  the  tak- 
which  privilege  has  since  ing  of  an  oath, 
led  by  1  &  2  Vict.  c.  77, 

re  the  affidavit  is  an  affirmation,  and  the  person  taking  it  does  not 
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When  before 
M Mten  ez- 
tnordiaary. 


Mot  before  a 
solicitor  in  the 


the  Master's  chambers  :  or  if  out  of  the  usual  office  ho 
Master's  private  residence  (5) ;  but  now  the  7th  Order  < 
ber,  1842,  without  superseding  the  jurisdiction  of  the  Mi 
directed,  *'  That  pleas,  answers,  affidavits  or  affirmations, 
to  ground  process  of  contempt,  affidavits  or  affirmations 
to  be  annexed  to  bills,  and  oaths  or  affirmations  as  to  the 
of  pleas,  answers,  examinations,  or  depositions  of  witne« 
before  Commissioners  in  the  country,  may  be  sworn,  affl 
attested  upon  honor,  however,  before  the  Clerk  of  Rec 
Writs,  or  before  the  Clerk  of  Inrolments  in  Chancerj,  as 
may  require,  for  the  better  despatch  of  business." 

With  respect  to  affidavits  taken  in  the  country,  the  83 
of  1833,  directs,  "  That  the  Masters  extraordinary  of  th 
shall  be  at  liberty  in  future  to  take  any  affidavit,  or  do  i 
act  incident  to  the  office  of  Master  extraordinary  in  C 
at  any  place  which  is  distant  not  less  than  ten  miles  J 
Hall  in  Lincoln's  Inn,  any  existing  Order  to  the  oonti 
withstanding." 

It  b  to  be  observed,  also,  that  the  Master  extraordinar 

(q)  Hind.  451.  ten  relating  to  oosti^  aati 

?r)  The  Taxing  Master  has  also  9th  Order  of  October,  184S 
junsdiction  to  take  affidavits  in  mat-        (s)  Hind.  451. 


certify  that  the  affirmant  is  a  Quaker  or  other  person  allowed  by  h 
affirmation,  the  affidavit  can  be  of  no  avail.  Ringgold  o.  Joaei 
90. 

(1)  In  Haight  v.  Morris  Aqoednct,  4  Wash.  C.  C.  601»  it  was 
an  affidavit  in  Chancery,  not  sworn  before  a  judge  of  the  Conrt, 
missioner  appointed  to  administer  an  oath,  eould  not  be  received  in 

An  affidavit  in  New  York  may  be  sworn  to  before  a  state  aenatoi 
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e  affidavit  is  swom^  mast  not  be  a  solicitor  in  the  cause  (1),  Before  whom 
y  in  a  case  before  Lord  Hardwicke,  where  the  affidavits, 
rt  of  a  petition,  had  been  sworn  before  the  petitioner's 
» the  petition  was  dismissed  and  the  costs  were  directed  to 
t  of  the  solicitor's  pocket  (f ).  And  in  the  case  of  Wood 
n  (tf),  Lord  Langdale,  M.  R.,  rejected  affidavits,  because 
I  been  sworn  before  a  Master  extraordinary,  who  acted  as 
the  [daintiff's  attorney. 

Dy  sUt  1  Will.  IV.  c.  36,  s.  16,  rule  20,  it  is  provided,  When  depo- 
Ji  Older  to  relieve  persons  in  prison  from  the  expense  of  a  on'in^LondoBu 
I  attendance  to  take  affidavits  or  answers,  the  Lord  High 
lor  shall,  by  one  or  more  commission  or  commissions  un- 
Sreat  Seal,  under  or  in  respect  of  which  no  fee  shall  be 
nominate  and  appoint  the  warden  or  keeper  or  other 
icer  of  any  prison  or  prisons  within  the  City  of  London 
ills  of  mortality,  and  their  deputies,  to  be  Master  extraor- 
>f  the  High  Court  of  Chancery,  for  the  purpose  of  taking 
»ving  such  affidavits  and  answers  as  any  person  or  persons 
mek  prison  or  prisons  shall  be  willing  or  desirous  to  make 
no  other  purpose  " ;  and  it  is  farther  provided,  '*  That  the 

0  taking  such  affidavit  or  answer,  shdl,  in  respect  thereof, 
ed  lo  receive  a  fee  of  one  shilling  and  no  more." 

)Vttr,  the  Court  of  Chancery  is  in  the  habit  of  receiving  When  out  of 

1  made  by  parties  resident  out  of  the  jurisdiction,  though  ||J^^'*"      ' 
ily  not  sworn  to  before  any  of  those  functionaries,  provid- 

•lM>wn  that  the  persons  before  whom  they  are  sworn  are 
who,  by  the  law  of  the  country  in  which  the  affidavit  is 
ire  mthorized  to  administer  an  oath  (2) ;  thus  an  affida- 

ro  Hogan,  3  Atk.  812.  (u^  3  Beav.  290. 

tthk  rule  is  confined  in  New  York  to  the  solicitor  on  record.  An 
WKf  be  sworn  to  before  any  proper  officer,  althoogh  he  is  eonnsel 
rtbe  parties,  or  is  a  partner  of  the  solicitor  in  the  cause.  The  Peo- 
aiding,  2  Paige,  326. 

wision  of  the  Reyised  Statutes  of  New  York,  prohibiting  a  Master 
Dg  as  such  in  a  cause,  in  which  he  is  counsel,  does  not  extend  to 
taking  of  an  affidavit.    lb. ;  M'Laren  v.  Charrier,  5  Paige,  530. 

affidavit  taken  before  a  Master  of  the  Court  of  Chancery  in  New- 
t  a  place  out  of  the  State,  will  not  be  allowed  to  be  read  in  that 
tie  Master  has  no  authority  to  take  an  affidavit  out  of  the  State. 
V.  Maris,  Halst.  Dig.  173. 

affidavit  sworn  to  before  a  Master  in  Chancery  in  another  State, 
not  a  commissioner  appointed  by  the  State  where  the  affidavit  was 
ras  held  re^ar  in  Allen  v.  State  Bank,  1  Dev.  Sl  Bat.  7. 
tf  V,  Kirk,  9  Dana,  267,  an  affidavit  made  eat  of  the  State  was 
dble. 
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Of  Afidcants. 


Before  whom 
Sworn. 

In  Scotland^ 


majf  be 

before  a  jus- 
tice of  the 
peace. 


Terms  upon 
which  Court 
will  receive 
affidavits 
sworn  abroad. 


vit  sworn  before  a  Master  in  ordinary  or  a  Master  extraordinaij 
of  the  Court  of  Chancery  in  Ireland  has  been  permitted  to  be 
read  in  this  Court  (ti).     So,  also,  has  an  affidavit  sworn  before  i 
Baron  of  the  Exchequer  in  Scotland  (z).     It  should  be  mention- 
ed here,  that  in  Hyde  t^.  Whitfield  (y).  Lord  Eldon  is  reported  to 
have  said,  that  although  the  Courts  have,  of  late,  acted  upon  afr 
davits  made  before  the  superior  Courts  in  Scotland,  be  did  not 
recollect  an  instance  of  the  Court  taking  notice  of  an  affidifit 
sworn  before  a  Justice  of  the  Peace  in  Scotland.     It  appears, 
however,  that  hb  Lordship's  memory  in  that  case  was  not  quite 
accurate,  for,  in  Pinkerton  v.  The  Barnsley  Canal  Company  (^O* 
he  made  an  order,  upon  an  application  which  was  opposed,  tlm^ 
the  Master  should,  in  a  matter  pending  before  him,  be  at  libe^^ 
to  receive  an  affidavit  sworn  before  a  Justice  of  the  Peace  in  So-^^i* 
land,  upon  its  being  verified  to  the  satisfaction  of  the  said  Mast^^ 
that  the  person  before  whom  the  affidavit  purported  to  have  be-^^ 
made  was,  according  to  the  laws  of  Scotland,  qualified  to  adn^-^ 
ister  an  oath,  and  upon  the  signature  of  such  person  to  the  jur^"^ 
of  the  affidavit  being  verified  (1).     Upon  the  authority  of  this  cas^^ 
Lord  Chief  Baron  Alexander  permitted  an  affidavit,  sworn  by 
defendant  before  a  magistrate  in  Scotland,  to  be  read  upon  a  m^^ 
tion  in  the  Court  of  Exchequer,  and  it  may  be  assumed^that  th^  -^ 
Court  of  Chancery  would  be  guided  by  the  same  precedent  (a). 

The  directions  contained  in  Lord  Eldon's  order  in  Pinkerton  v — * 
The  Barnsley  Canal  Company  (6),  point  out  very  clearly  the  terms^ 
upon  which  the  Court  will  receive  an  affidavit  sworn  out  of  the^ 
jurisdiction  of  the  Court,  viz.,  that  it  should  he  shown  thai  thepet'  ^ 
son  before  whom  the  affidavit  purports  to  have  been  sworn,  is,  tucord'  " 
ing  to  the  law  of  the  country  in  which  it  is  sworn,  ^edified  to  ad'  ' 
minister  an  oath,  and  that  the  signature  of  such  person  should  he 
properly  verified. 

Upon  this  principle  the  Court  acted  in  Chicot  v,  Lequesne  (c), 
in  which  it  ordered  an  affidavit  as  to  the  production  of  books  by 
a  party  resident  in  Holland,  to  be  sworn  before  a  notary  public  at 


(u)  Sergrison  v.  Sergison,  cited  1 
J.  &  W.  296;  and  Annesley  v.  Earl 
'  *      •  1  Dick.  90. 

tJ.  Bowes,  IJ.  &  W. 


of  Anglesey,  1  \ 
Cx)  Braham  i 


(y)  19  Ves.  344. 

(2)  3  Y.  &  J.  277,  notis. 

(a)  Ellis  V.  Sinclair,  3  T.  d;  J.  273. 

(6)  Ubi  supra. 

(c)  1  Dick.  150. 


(1^  See  Ramy  v.  Kirk,  9  Dana,  267,  as  to  an  affidavit  sworn  to  before  a 
Justice  of  the  Peace  of  another  State. 
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KiosAerdaiD^  with  the  intervention  of  a  proper  magistrate^  if  neces- 
Hry  bj  the  law  of  Holland,  to  the  administration  of  the  oath. 

Tk  object  in  requiring  the  affidavit,  in  the  above  case,  to  be 

<««n  before  a  notary  public,  was  to  enable  the  notary  to  verify 

^tnasiction  under  his  official  seal  (d),  "  for,  as  by  the  law  of 

Jtttioiis  a  notary  public  has  credit  every  where,  the  Court  will  give 

c^  to  him"  (e). 

Itii,howeTC^,  to  be  observed  that  although  the  Court  will,  in 

^  j^r^  /        ciseBofthis  description,  give  credit  to  the  fact,  as  certified  under 

^  Qotvial  seal  of  a  notary  public,  it  will  require  some  evidence 

^t  the  penon,  whose  seal  is  affixed,  actually  fills  the  character 

^  Uramei;  thlB  may  be  effected  either  by  the  production  of  an 

^^mt  by  some  person  resident  in  this  country  who  can  depose 

^e  ^  of  his  being  a  notary  public,  or  by  the  certificate  of 

ll'*^  public  officer  of  the  country  in  which  the  transaction  took 

™^ce,  competent  to  give  such  certificate  (/),  which  certificate 

«    ^^^,  howeTer,  be  verified  by  the  affidavit  of  some  person  resident 

,^^^^,  connsint  of  the  fact  that  the  public  officer  who  certifies  is 

^^a:t  he  aanmeB  to  be  {g). 

l!*husy  where  a  certificate  that  an  affidavit  was  sworn  before  a 

"^^  ^^istrate  in  Prince  of  Wales's  Island,  in  the  East  Indies,  was 

^  ^^S^^ed  and  sealed  by  the  magistrate  himself  and  by  a  notary  pub- 

'^^^    the  Lord  Chancellor  thought  the  evidence  not  sufficient ;  ob- 

^^^•""^"ing  that,  although .  a  notary  public  by  the  law  of  nations  has 

^^^s-ciit  every  where,  and  the  Court,  therefore,  will  give  credit  to 

^^x%^,  yet  it  was  necessary  to  prove  that  the  other  person  was  a 

**^^^^«trate  (A). 

Sfto  also,  where  an  affidavit  purported  to  be  sworn  before  the 

^^K^^^or  of  Georgetown,  in  Columbia,  in  the  United  States,  whose 

^i^^^[iature  and  seal  were  affixed.  Sir  T.  Plumer,  M.  R.,  held,  that 

^l^lsoQgh  the  affidavit  purported  to  have  been  sworn  before  a  per- 

calling  himself  mayor,  d&c,  there  was  no  evidence  to  show 

he  was,  and  that  something  further  was  necessary  to  verify 


Before  whom 
Sworn. 

Certificate  of 
notary  publie. 


Must  be  sop- 
ported  bj  evi- 
dence that  he 
is  a  notary. 


Where  sworn 
before  a  mag- 
istrate. 

Identity  of 
magistrate 
must  be 
proved. 


<^  Vide  Sir  J.  Walrond  v,  Jacob, 

1^  Vin.  Ab.  Ev.  p.  123;  A.  b.  51,  pi. 

^9  Hod.  3S3 ;  where  the  Court  held 

^l^-^A  a  phiintiff  who  wae  in  Holland 

^^^^tA  make  affidavit  there,  and  get  it 

i^^ted  by  a  notary  pnblic,  and  that 

i^  vil&oald  oe  admitted  as  evidence  to 

^M  the  defendant  to  special  bail. 

C^)  Hntcheoo  v.  Manninfftoni  6 
^^.823.  The  Court  will  also  ad- 
^t  the  certificate  of  a  notary,  under 


his  seal,  in  proof  of  the  execution 
abroad  of  a  power  of  attorney  to  re- 
ceive money  from  the  Accountant- 
general. 

(f)  Vide  Lord  Kinnaird  v.  Lady 
Baltoun,  1  Mad.  297. 

(g)  Garvey  v.  Hibbert,  1  J.  dt  W. 

(h)  Hutcheon  v.  Mannington,  ubt 
supra, 
(t)  Garvey  v,  Hibbert,  nbi  supra. 


1774 


Of  Affidtwits. 


Before  whom 
Sworn. 

May  be  f  worn 
before  Con- 
sul- General 
or  Consul. 

When  depo- 
nent out  of 
juriBdiction. 


Where  sworn 
in  a  colony 
must  be  under 
the  seal  of  the 
colony. 

Where  sworn 
in  the  Easi 
Indies. 


It  is  to  be  observed  that,  by  the  6  Geo.  IV.  c.  87,  s.  20,  eyerp 
Consul-general  or  Consul  appointed  by  the  sovereign  of  this  cooib- 
try,  at  any  foreign  port  or  place,  is  authorized  and  empowerM^ 
whenever  he  shall  be  thereunto  required  and  whenever  he  shall  deem 
it  necessary^  to  administer  at  such  foreign  port  or  place,  any  oath, 
or  take  any  affidavit  or  affirmation  from  any  person  or  penov 
whomsoever,  and  also  to  do  and  perform,  at  such  foreign  port  off 
place,  all  and  every  notarial  acts  or  act  which  any  notary  paUic 
could  or  might  be  required  to  do  within  the  United  Kingdom  ^ 
Great  Britain  and  Ireland;  and  it  is  enacted,  that  every  such oidh 
affidavit,  or  affirmation,  and  every  such  notarial  act,  administer^ 
sworn,  affirmed,  had,  or  done  by  or  before  such  Consul-gene?*^ 
or  Consul,  shall  be  as  good,  valid,  and  effectual,  and  shall  be  ' 
like  force  and  effisct  to  all  intents  and  purposes,  as  if  any  80^^ 
oath,  affidavit  or  affirmation,  or  notarial  act  respectively,  had  h^ 
administered,  sworn,  affirmed,  had,  or  done,  before  any  Justice 
the  Peace  or  notary  public  in  any  part  of  the  United  Kingdom 
Great  Britain  and  Ireland,  or  before  any  other  legal  or  eomjfd^ 
authority  of  the  like  nature.  Under  this  Act,  thereftve,  affidsfS 
sworn  before  any  Consul-general  or  Consul  of  her  Majesty,  wB 
dent  at  any  port  or  other  place  abroad,  may  be  received  a9  ei^ 
dence  in  the  Court  of  Chancery,  upon  producing  evidence  t 
prove  the  signature  of  such  Consul-general  or  Consul  to  Htkejuraik 
and  that  the  person  signing  the  same  is  such  Consul-general  o 
Consul ;  an  affidavit  of  which  fact  may,  in  general,  be  procurec 
from  some  of  the  clerks  in  the  Foreign  Office. 

It  is  said  that  an  affidavit  from  the  plantations  cannot  be  read  i: 
this  Court,  unless  under  the  seal  of  the  island  (it),  which  sei 
must,  also,  be  verified  by  the  affidavit  of  some  person  here  wb 
knows  the  seal  to  be  that  of  the  colony. 

Where  an  affidavit  purported  to  have  been  sworn  before  a  magii 
trate  in  India,  proof  was  admitted,  from  the  proceedings  in  th 
India  House,  to  show  that  the  person  before  whom  it  was  swori 
was  a  magistrate  (/). 


Form  of.  An  affidavit  must  be  correctly  entitled  in  the  cause  or  matter  i 

which  it  is  made ;  for  an  affidavit  made  in  one  cause,  cannot  b 
read,  to  obtain  an  order  in  another  (m) ;  it  will,  however,  be  sol 


(k)  Annesley  v.  Earl  of  Anglesey, 
1  Dick.  90. 
(  Z  }    Hutcheon  v.  Mannington,  6 


Ves.  823. 
{m)  Lumbrozo  v.  White,  4  Dick 
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fkcient  if  it  was  correctly  entitled  when  it  was  sworn,  although  the  Form  of. 
title  of  the  caose  may  have  been  subsequently  altered  by  amend-  •i^S^**^^^^ 
meDt ;  thus,  where,  at  the  time  an  affidavit  was  made,  there  were 
three  defendants  in  the  cause,  and  the  affidavit  was  entitled  in  the 
canse  accordingly,  and  afterwards  the  plaintiff  amended  his  bill  by 
striking  out  the  name  of  one  of  the  defendants,  and  then  moved 
for  and  obtained  an  injunction  on  the  affidavit  as  it  was  originally 
entitled,  opon  a  motion  to  discharge  the  order  for  the  injunction, 
on  the  ground  that  the  affidavit  on  which  it  was  obtained  was  im- 
properly intituled,  the  V.  C.  of  England  refused  the  motion  with 
eo>u  («)  (1). 

In  an  affidavits  the  true  place  of  residence,  description,  and  ad-  Names  andd 
dition  of  every  person  swearing  the  same  must  be  inserted  (o).  JJ^^n^nu '^ 
This  rale,  however,  will  not  apply  to  affidavits  by  parties  in  the 
canae,  who  may  describe  themselves,  in  the  affidavit,  as  the  above- 
named  plaintiff,  or  defendant,  without  specifying  any  residence  or 
addition  or  other  description :  and  even  where  a  plaintiff  so  des- 
cribed himself  in  an  affidavit,  and  it  appeared,  upon  inspecting  the 
office  copy  of  the  bill,  that  no  addition  had  been  given  to  him  in 
the  bill,  the  affidavit  was  considered  sufficient  (p).  In  that  case, 
also,  there  were  several  plaintiflb,  and  the  plaintiff  making  the  af- 
fidavit described  himself  as  "  the  above-named  plaintiff,"  whereas, 
it  was  objected,  that  he  ought  to  have  called  himself  "  one  of  the 
above  plaintifi/'  but  the  objection  was  overruled  (g). 

With  respect  to  the  form  of  affidavits,  the  126th  Order  of  May,  Must  be  ex- 
1845,  directs,  that ''  All  affidavits  are  to  be  taken  or  expressed  in  pressed  in  ^ 
the  first  person  of  the  deponent." 

The  127th  of  the  same  Orders  directs,  that ''  All  copies  of  af- 
fidavits are  to  be  ready  for  delivery  within  forty-eight  hours  after 
the  same  are  bespoke." 

By  the  128th  Order,  "  Any  solicitor,  party,  or  person,  filing  an 
affidavit,  not  taken  or  expressed  in  the  first  person  of  the  deponent, 

(m)  HawMv.Bainford,9Sim.653.        (p)  Crockett  «.  Bishton,  2  Mad. 

(0)  Hind.  451 ;  Prac.  Reg.  9  446. 

{q)  Ibid. 

(1)  AlthoQffh,  in  ordinary  eaaei,  the  Court  will  diaregard  the  misentitling 
of  a  paper,  wnich  coold  not  have  misled  the  opposite  party,  it  is  otherwise 
as  reapects  affidavits ;  because  the  misentitling  of  an  affidavit  will  exempt 
the  defendant  from  the  poniihment  of  peijury,  although  his  oath  is  false. 
Hawley  «.  Donnelly,  8  Paige,  415.    See  Stafford  v.  Brown,  4  Paige,  360. 

Wiiere  there  are  several  defendants,  and  there  is  but  one  suit  pending  be- 
tween the  plaintiff  and  the  defendant  first  named  therein  with  others,  it  is 
aiifficient  in  the  entit]inj|r  of  an  affidavit,  to  entitle  it  in  the  name  of  the  plain- 
tiff against  the  first  derendant  and  others,  without  setting  forth  the  names 
of  an  the  defimdants  at  length.    White  v.  Hess,  8  Paige,  544. 
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Form  of.      13  not  to  be  allowed  the  costa  of  preparing  and  filing  such  affidanl 
^^"^^^^^"^  taxation  of  costs." 

The  affida?it  must  commence  by  stating,  that  the  party  '*  wiah 
oath  and  saith,  d&c./'  for  even  thcnigh  the  jurat  express  that  tl 
.  party  was  sworn^  it  will  not  be  sufficient  unless  the  affidavit  tt 
slate  that  the  party  maketh  oath  (r). 

Where  the  deponent  is  a  marksman^  the  jurat  will  be  :-*- 
Form  of  jurat.      Sworn,  Sfc,  ike  whole  of  the  above  qfidaoit  having  hemfn 
read  over  and  es^lained  to  the  said  A.  B.^  who  efpearedfoficO 
to  understand  the  same,  he  made  his  mark  in  my  presence^ 

Where  a  marksman  signed  an  affidavit  with  his  name  it  kafd 
his  hand  having  been  guided  on  the  occasion,  the  V.  C.  of  Bi( 
land  ordered  it  to  be  taken  off  the  file  (5). 

An  affidavit  must  be  true  in  substance,  with  all  neceflnrja 
cumstanees  of  time,  place,  manner,  and  other  maCeriil  IB^ 
dents  (f)  (1) ;  it  must  also  be  sufficient  to  sustain  the  caaeflU 
by  the  motion  or  petition  of  which  it  is  the  ground-work  («)« 

It  is  to  be  observed,  particularly,  that  every  affidavit  of  atf^ 
of  writs,  or  of  orders,  upon  which  process  of  contempt  is  t9 
founded,  mbst  truly  and  fiilly  prove  good  service  ^  and  that  if 
plaintiff's  name,  the  Court,  the  return  of  the  writ,  or  maif  tb 
material,  be  omitted,  no  attachment  can  be  thereupon  regaiarl^ 
sued  ;  for,  until  a  due  service  be  shown,  no  contempt  afipears 
the  Court  (x). 

An  affidavit  must  also  be  pertinent  and  material,  without  net 
less  tautology  and  impertinent  matter  or  other  prolixities  (y)  ( 
Scandalous  and  irrelevant  matter  should  be  carefully  avoided,  a 
if  any  such  are  inserted,  they  may  be  expunged  by  the  same  p 


Substance  of. 


la  affidavits 
of  service. 


Scandal  or  im 
pertinence  in. 
keference  for. 


(r)  Phillips  V.  Prentice,  2  Hare, 
642. 

(s)  V.  Christopher,  10  Sim. 

409.  For  the  form  of  the  jurat  upon 
other  occasions,  see  ante,  p.  854. 

(t)  Where  the  affidavit  deposes  to 


words  spoken,  the  addition  of  "  o 
that  effect,**  is  a  proper  precantii 
Ajlif^  V.  Murray,  2  Atk.  60. 

(u)  Hind.  451. 

(z)  Ibid.  453. 

(y)  Ibid. 


(1)  An  affidavit  that  the  defendant  has  a  good  defence,  without  stating 
nature  and  substance  of  it,  is  not  sufficient.  Sea  Ins.  Co.  v.  Stebbmi 
Paige,  563.  It  is  not  the  practice  to  receive  a  general  affidavit  of  mer 
The  party  must  state  upon  oath  what  such  merits  are,  to  enable  the  Coarl 
see  whether  they  are  not  merely  imaginary  ;  and  in  order  that  the  defimdi 
may  be  liable  to  punishment  for  perjury  if  his  affidavit  is  false.  *'-^'- 
Chappell,6Paige,135. 

(2)  See  Meach  «.  Chappell,  8  Paige,  135. 
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cea  as  scandal  or  impertinence  in  a  bill  or  other  pleading  {%)  (1).      Form  of 
We  lure  Been,  moreover,  that  the  Court  is  now  enabled,  by  the  ^■^'^^^'^^ 
12Stad  Order  of  May,  1845  (a),  at  once  to  declare  an  affidavit  to 
be  oT improper  length,  or  to  refer  it  to  the  Taxing  Master. 

If  tbe  party  complaining  of  scandal  or  impertinence  in  an  affi- 
(hrit,  proceeds  by  reference,  he  must,  as  we  have  seen,  take  ex- 
eeptioQs  in  writing  (5) ;  and  care  must  then  be  taken  that  he  do  not 
^  iffidtritB  in  opposition  to  such  parts  of  the  officer's  affidavits 
uk  has  excepted  to,  lest  it  may  be  construed  as  a  waiver  of  the  How  waive 
oceptioDs  (c).  Pending  a  reference  for  impertinence  the  affida- 
vits cannot  be  osedy  though  the  Court,  if  necessary,  may  put  the 
pvty  upon  terms  (cf). 

li  may  be  mentioned  here,  that,  where  a  whole  petition  was  re-  ?^^^\^'  .™ 
^tei'm  an  affidavit  of  service,  the  costs  were  ordered  out  of  the  pay,  costs  oi 
«**«itor'8  pocket  («)  (2).  im];«rtineiic 

AfEdavits  oaght  to  be  fairly  written  in  one  hand,  without  blots  Must  be  faii 
or  interlinealioiis  of  any  words  of  substance,  otherwise  the  Master  ^^"^^^'^' 
^J  Tefme  to  accept  them ;  or  if  he  does  accept  them,  the  Clerk 
^  Affidavits  may  refuse  to  file  them  (e).    Where,  however,  small 
'''ots  or  interlineations  happen,  the  Master  usually  marks  them,  in 
the  margin,  with  his  initials  (/). 

The  time  for  swearing  affidavits,  at  the  public  office,  is  between  ^"^t^^*^ 
^^^  haan  of  ten  in  the  morning,  and  two  in  the  afVernoon,  and  of  office. 
SIX  «Qd  eight  in  the  afternoon.    They  may  be  sworn  at  a  Master's  At  Master'i 
^*»*nibci8  or  private  house,  at  any  time.    If  sworn  before  a  Master  ^ou^^"  °' 

C*)  For  the  eonne  of  proceediD^    pertinence  ezptuiffed  must  be  adopt- 
^"^^  setsdal  and  impertinence  in  a    ed,  vide  ante,  p  1397. 


°*g^-fl4e anta, p.  397-8.  It  is  to  be ob-  {a)  Ante,  p .  406. 

r^^'^'rcd,  that  tms  course  of  proceed-  (&)  Ante,  p.  1144. 

^^  appBet  01^  to  scandal  or  imper-  (ej  Bickford  v.  Skewes,  8  Sim.  906. 

7?^!^  in  affidavits  to  be  used  tit  (d)  Pearse  v.  Brook,  3  Beav.  337. 

£^^?gt;  when  th^  are  to  be  used  (e)  £z  parte  Smith,  1  Atk.  139. 

*|CrOfs«  JKuCira  different  course  of  (eS  Hind.  451. 

I^<X>eeeding  to  get  the  scandal  or  im-  \f)  Ibid. ;  et  vide  Beames's  Ord. 


^^(X)  It  is  competent  for  the  Court,  upon  the  mere  examination  of  an  affi- 
^y^t  or  other  paper  read  before  it,  on  a  motion,  to  order  scandalous  or  im- 


^^tiaent  matter  contained  in  it  to  be  expunged  without  reference  to  a  Mas- 
^^^  «Bd  to  eliafge  the  proper  party  with  the  costs.  Powell  v.  Kane,  5  Paige, 

^,_A.  party  who  aaakea  an  affidavit  to  oppose  a  motion,  is  only  authoriatd  to 
^^^  the  &elB  \  and  it  is  scandalous  and  impertinent  to  draw  inferences  or 
r?^  aifimients  in  the  affidavit,  reflecting  on  the  character  or  impeaching 
of  the  adverse  party  or  his  solicitor.    Powell  «.  Kane,  6  Paige, 


I^C^  If  a  solieitor  is  compelled  to  pay  the  costs  of  expunging  scandalous  or 
^^X^ertinent  matter,  he  has  no  legal  or  equitable  daim  upon  his  client  to  re- 
^^^  the  amonnt.    Powell  9.  Kane,  5  Paige,  265. 
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Signature  to. 
Jurat. 


Filing  of. 


Form  of.  extraordinary  in  the  country,  the  Master  must,  at  the  footy  expi 
the  name  of  the  town  and  county  where  it  is  taken,  otherwise 
will  not  be  filed  {g). 

The  party  swearing  the  affidavit  must  subscribe  his  Christi^^^ 
and  surname  on  the  left  hand  thereof.    The  jurai  is  written  c^^ 
the  right     Any  irregularity,  in  the  form  of  the  affidavit  or  of  tb^ 
juraty  will  be  a  ground  for  the  Court  refusing  to  have  it  read  (A)  (1 ). 
It  is  directed,  by  various  Orders  of  the  Court,  and  is  the  iova- 
riable  rule  of  practice,  *'  That  all  affidavits  of  this  Courty  (elect- 
ing those  only  which  belong  to  the  Supplicavit  Office,)  duU,  be- 
fore the  same  be  exhibited  in  Court,  or  otherwise  prodnced  to 
ground  any  order,  writ,  process,  or  proceeding  of  Court  therenpoOy 
be  brought  into  the  office  for  registering  affidavits,  and  be  there  duly 
filed  and  kept  (2),  and  that  neither  the  Registrar  of  the  Court,  his 
clerks,  or  deputies,  shall  or  do,  at  any  time,  draw  up,  sign,  or  set 
his  or  their  hand  or  hands  unto  any  order  whatsoever  grounded 
on  any  affidavit,  unless  such  affidavit  be  first  filed  and  registered 
with  the  Registrar  of  Affidavits  ("t^,  and  attestation  brooglit  and 
showed  to  the  said  Registrar  of  this  Court,  under  the  hand  of  tl&e 
said  Registrar  of  Affidavits,  or  his  deputy  attending  the  suA 
office"  {Jc). 

No  affidavit  ought  to  be  used  in  Court  unless  an  office  cop}    ^ 
it  has  been  first  obtained ;  and  in  the  case  of  Jackson  o.  Cassidy  C'^ 
the  V.  C.  of  England  dissolved  a  special  injunction  with  costs    ^^^^ 
cause  office  copies  of  the  affidavits  in  support  of  it  had  not  b^^ 
obtained  when  it  was  moved  for. 
Which  are  ffiv-      This  Order  is  now  acted  upon  by  the  Court  in  all  cases  wlc^* 
Affi  J  ^te     °^  affidavits  are  to  be  used  in  Court  (m)^  in  which  case  every  affid 
must  be  filed  with  the  Clerk  of  Affidavits,  who  will,  upon  the  ^ 


Office  copief 
should  be  in 
Court. 


5ie 


(g)  Hind.  452;  et  yide  Beames's        (  m  )  Hind.  452;    Prac 
Ord.  148.  '"         "  " 

{h)  Ibid.    As  to  the  form  of  the 
jurats  vide  ante,  p.  854. 

(t)  Now  the  Clerk  of  Affidavits. 

{k)  Beames's  Order,  148. 

(I)  10  Sim.  326. 


Reg-  _^^^) 
Curs.  Can.  419;  Har.  (ed.  Newfc^^ 
400.    The  Order  will  not  applj 
affidavits  that  accompany  bills,  w 
must  be  filed  with  tne  bill,  and 
stitute  part  of  the  record,  vide  p.  ^ 
50. 


(1)  If  the  deponent  is  blind,  the  officer  should  certify  in  the  jnrmt,  that 
affidavit  was  carefully  and  correctly  read  over  to  him,  in  the  presence  of  s« 
officer,  before  he  swore  to  the  same.  Matter  of  Christie,  5  Paige,242.  Bowl 
the  affiiant  has  been  found  by  the  inquisition  of  a  jury  to  be  a  lunatic,  the  ofl 
before  whom  the  affidavit  is  sworn,  should  state  in  the  jurat,  that  he  has 
amined  the  deponent  for  the  purpose  of  ascertaining  the  state  of  his  mi 
and  that  he  was  apparently  of  sound  mind,  and  capable  of  understanding 
nature  and  contents  of  the  affidavit.    Matter  of  Christie,  5  Paige,  242. 

(2)  See  Bloodgood  v,  Clark,  4  Paige,  574, 576. 
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ikig  filed,  give  an  attested  copy  under  his  hand  and  stamp     Filing  of. 

i,U}he  read  in  Court.     Sometimes,  (when  expedition  is 

ly)  the  solicitor  filing  the  affidavit,  instead  of  waiting  for 

I  copy  by  the  Clerk  of  Affidavits,  takes  a  copy  of  the  affi- 

the  office  at  the  same  time  that  he  takes  the  original  affida- 

i  filed,  and  then  the  clerk  of  affidavits  marks  the  copy  as 

t  copy  at  the  same  time  that  he  files  the  original  (it). 

to  be  observed,  that  it  is  only  where  affidavits   are  to  be  Not  necemrjr 

le  of  m  Court  that  they  are  required  to  be  filed ;  where  jg  to  be  aoed 

3  to  be  used  before  a  Master,  they  are  not  filed  in  the  in  Ma«ter'« 

t  office,  but  are  left  in  the  Master's  office,  firom  which,  if  ^   ^' 

B  afterwards  required  in  Court,  they  must  be  brought  by 

Iter's  clerk,  in  whose  custody  they  are.    In  the  case,  how- 

r  Stobbs  9.  Sargon  (o),  Lord  Langdale,  M.  R.,  said,  that 

tt  might  be  the  custom,  he  thought  the  Masters  ought  not 

s  reports  cm  affidavits  which  have  not  been  previously  regu- 

td. 

lave  seen  that  by  the  65th  Order  of  1828  (|>),  "  All  affida-  ^jf/jj'g^^ 

ich  have  been  previously  made  and  read  in  Court,  upon  m^j  b«  used 

)ceeding  in  a  cause   or  matter,   may  be  used  before  the  before  Master, 

converse  of  this  rule,  however,  has  not  been  adopted,  and  hat  not  vtc« 
s  left  with  the  Master   can  only  be  read  in  Court  up- 
pUons  or  iqppeals  from  the  Master's  determination,  and  not 
i  any  new  order  or  process  of  the  Court  (q). 

9  is  no  particular  time  appointed  for  affidavits  before  ap-  Time  for  filing. 
US  are  made  to  the  Court,  but  all  affidavits  made  to  ground 
n,  must  be  filed  time  enough,  before  such  motion  is  made, 
le  ihe  adverse  party  to  obtain  a  copy  of  it ;  if  not,  the  mo- 
petition  which  the  affidavit  is  to  support,  must  stand  over 
IS,  Iwwever,  will  not  apply  to  affidavits  which  cannot,  ac- 
fo  the  practice  of  the  Court,  be  answered,  as  in  the  case 
Bdavit  to  extend  an  injunction  to  stay  trial  (5). 

nd.  452.  touching  lunatics  and  bankrupts,  are 

leav.  497.  to  be  filed  in  the  several  offices  where 

ite,p.  1381.  such  matters  are  transacted,  Hind, 

e  order  as  to  filing  affida-  452. 

the  clerks  of  affidavits,  ap-  (r)  Hind.  252.    As  to  the  time  in 

f  to  affidavits  to  be  used  in  which  a  copy  may  be  obtained,  see 

irising  out  of  suits  or  sum-  127th  Order  of  May,  1845,  ante,  p. 

lieations  to  the  Court  as  a  1775.    For  the  time  of  affidavits  ac- 

'  £qmty ;  all  affidavits  be-  companying  bills,  see  p.  451-2. 

o  the  StmpUeavU  office  and        (s)  Jones  o. ,  8  Ves.  46. 

f  bag  office,  and  all  those 


out  IX  niea  oe-  a  puny,  uowever,  is  noi  Dounu  lo  seiircu  lor  amuai 
fore,  spMial  ^^^i^  ^y^^  ^^^  ^^^^  ^^  ^y^^  notice  :  if,  therefore,  an  affi< 
notice  of  read-  .      ,  ,    ^,    ,  ^  ... 

ini^  amst  be      in  the  cause  and   nled  on  a  former,  occasion,  is  mtei 

gi^^n.  used  upon  the  motion,  notice  of  such  intention  should 

either  in*  the  original  notice  of  motion,  or  by  separate 
writing,  duly  served. 
Where  ordered  It  is  laid  down,  that  where  the  Court  directs  that  affii 
to  be  ^cd  by  \^  ^^^  q^  both  sides,  by  a  certain  day,  and  some  of  ti 
on  one  side  happen  not  to  be  filed  on  Uiat  day,  it  b  the 
rule  of  the  Court  not  to  enlarge  the  order  Airther,  in 
the  other  ride  may  be  enabled  to  give  an  answer  to  tli 
yits  (ti). 

(t)    Bowdler  v.  Bowdler,  4  Law    401 ;  but  the  mflldaTits 
Jar.  N.  S.  Chancery,  345.  not  be  read, 

(tt)    Burton  v.  Maloon,  Barnard, 
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CHAPTER   XXXIV. 


OF    INTERLOCUTORy    APPLICATIOffS. 


Section  I.  —  General  Nature  of. 

An  interlocutory  application  is  a  request  made  to  the  Court,  What  is  an 
itfaer  oraUy  or  in  writing,  for  its  interference  in  a  matter  arising  ^p^Si^ti^T 
1  the  progress  of  the  cause,  whether  before  it  has  been  brought 
>  a  hearing,  or  afterwards,  in  consequence  of  a  decree  or  order 
lade  upon  such  hearing  ;  and  it  may  either  relate  to  the  process 
f  the  Court,  or  to  the  protection  of  the  property  in  litigation  pen- 
lenie  Ute,  or  to  any  matter  upon  which  the  interference  of  the 
yourt  is  required  before  or  in  consequence  of  a  decree  or  decre- 
al  order. 

Interlocutory  applications  are  extremely  various,  and  the  occa-  Upon  what  oc- 
ions  upon  which  they  may  be  made  are  too  numerous  to  be  discus-  ^^^^^  made. 
led  in  a  general  treatise  of  this  nature  :  all,  therefore,  that  can  now 
>e  done  is,  to  direct  the  reader's  attention  to  some  of  the  most  im- 
xntant  and  frequent  occasions  upon  which  such  interlocutory  ap- 
>lications  may  be  made,  and  to  point  out  the  course  of  practice 
ipon  each.  This  will  be  the  object  of  some  of  the  succeeding 
chapters  of  this  work  ;  but  before  he  proceeds  to  the  accomplish- 
ment of  it,  the  Author  conceives  that  it  will  be  useful  to  the  prac- 
titioner to  lay  before  him  some  of  the  general  rules  by  which  such 
applications  are  governed. 

Applications  of  this  nature,  when  made  viva  voce  to  the  Court,  I>J«tinction  be- 
ire  called  motions  ;  when  they  are  made  in  writing,  they  are  call-  and  petitions. 
3d  petitions  ;  there  does  not,  however,  appear  to  be  any  very  dis- 
tinct line  of  demarcation  between  the  cases  in  which  they  should 
l>e  made  by  motion,  and  those  in  which  they  should  be  made  by 
petition,  the  practice  in  this  respect  being  generally  regulated  by 
the  circumstances  of  each  case  (a)  (1). 

(a)  This  applies  only  to  applica-  by  petition,  unless  otherwise  directed 
tioDB  in  a  cause  where  the  application  by  the  Statute  under  which  the  ap- 
is made  on  behalf  of  infants,  or  under  plication  is  made. 
the  statatory  jurisdiction  it  must  be 

(1)  Bat  where  the  appUcation  is  upon  some  collateral  matter,  which  has 
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DMnetliNibe-  The  Ordera  of  the  Court  have,  howerer,  pointed  out  i 
uT^eMMi!  n»^^^^  ^1^^  ^^  ^^  ^  granted  npoD  petitioo,  and  dw  fBD«l 
practice  with  r^ard  to  othen  haa  coocnrred,  in  aome  eaae^  ■ 
limiting  the  application  to  tht^method  :  tkoa— "  It  iaorienl 
that  no  i^jonction  for  stay  of  anit  at  Law  ahall  be  gnnted,  leriii^ 
dbMobedt  or  atayed  upon  petition  (i)  ;  nor  aiu  ii 
othw  nature,  ahaQ  paBB  by  order  upon  petition, 
a  copy  of  the  petition  first  giren  to  the  other  aide,  andl 
filed  with  the  Registrar,  and  the teder  entered;  andfbati 
tfohoMf  iniaiifjian,  nBfouusr  i^pon  cnMnMaR,  ot  JuiM  arnv^  na  to 
be  granted  opon  petition ''  (e).  It  ia,  howefOTa  diraelad  If  Ai 
4MOrder  of  I8»,  <Hhat  die  order  nWlir  diMoMngOe  ( 
iiganetion  may  be  lobtained  npon  petMon,  la  ireB  aa  f 
and  that  e?ery  anch  order  be  aerred  tvfo  obar  dafi  nt  I 
Ihe  di^  opon  which  canae  la  to  be  ahown 


r—VyP^       And  now,  we  Aall  hereafter  aeediat  by  die  SMOtolBr  of  Ivi 
^'^'  1845,  an  iqjmcdon  may  be  obtainednpon  pedtion  di  taam^m 

wciB  aa  opon  notice  (d). 

Althoogh  it  ia  competent  to  the  Court  to  order  mon^y  InOowt 
to  be  paid  oot,  upon  motion.  Lord  Eldon,  h  iaaaiB,  wodUaol 
aDow  it  to  be  done,  as  die  general  recitab  in  a  petition,  wUbk 
must  be  justified  by  the  proceedings  to  warrant  the  drawiii|g  op  cf 
the  order,  would  dways  speak  for  themselTes,  at  any  diiCiiiee  of 
time ;  in  conformity  with  this,  the  practice,  exoept  in  puticolar 
cases,  is  not  to  ma^e  such  order  unless  upon  petition  (e).  b 
like  manner,  all  applications  for  orders,  which  partAe  UKva  of 
the  nature  of  decrees  or  of  decretal  orders  than  of  interioeatoiT 
proceedings,  such  for  instance  as  applications  for  the  sppointaieBt 
of  guardians,  and  for  the  allowance  of  maintenance,  fiir  infintti 
should  be  made  by  petition  ;  and  so,  in  general,  most  all  appba- 
tions  to  the  Court,  upon  matters  arising  out  of  decrees  or  dacrctal 

(»)  Beames'0  Orden,  12,  35, 214.  (c\  Beamea'a  Order,  214. 

And  when  an  application  is  made  to  (cQ  Pott,  p.  1471. 

one  of  the  Jadfea  for  a  mecial  in-  (e)  Vide  Lord  SUnteMkav.U' 

junction  upon  certiacate  of  bill  filed,  Binohinbrooke,  13  Vat.  391}  Ga" 

when  the  Court  ii  not  ntting,  it  may  ratt  v.  Miblock,  5  BeaT.  143. 
he  made  hj  petition.    Vide  poet,  Ch. 
XXXV.  aect.  3. 

reference  to  a  rait  in  Court,  a  party  may  be  relieired  upon  petitioB.   M* 
wise  ».  Gelfton,  10  John.  508.  ^ 

A  petition  ia  the  proper  conrae  to  obtain  a  rerenal  of  an  intertocataiy  ds* 
cree,  wrongfully  made,  the  cause  yet  pending.  It  cannot  be  done  on  ■>* 
tion,  or  bilf of  review.    Wilcox  v.  If 'Lane72Uayw.  175. 
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orden,  except  those  relating  to  the  procesi  of  the  Court  or  for  Diitinction  u 
euSardBg  the  performance  of  them,  which  are  usually  made  upon  ^^^^^^ 


(1). 

In  Lord  Shipbrooke  v.  Lord  Hinchinbrooke  (f),  Lord  Erskine, 
safs-— "  I  do  not  find  that  there  are  any  precise  or  positive  boun- 
duriM  between  motions  and  petiticms,  as  they  are  to  be  applied  to 
ovry  into  eflfect  decrees  and  orders,  so  as  to  exclude  all  discretion 
in  the  Court  to  grant  or  refuse  them,  according  to  circumstances: 
Imt  generally  speaking,  motions,  which  have  for  their  object  the 
pTing  e&fstio  decrees  or  orders,  should  be  confined  to  cases  where 
tbe  order  which  is  to  be  made  upon  the  motion,  arises  out  <xf  re- 
cent proceedings  upon  which  there  is  no  doubt ;  for  as  the  adverse 
party  knows  nothing  but  by  the  notice,  containing  only  the  name 
of  the  cause  and  what  is  prayed  of  the  Court,  the  proceedings 
ooght  to  be  recent  and  notorious,  so  as  that  the  adverse  party  may 
be  soppoaed  to  be  perfectly  conusant  of  all  the  steps  and  proceed- 
ings in  the  eaoae,  as  much  as  if,  at  a  greater  expense,  they  were 
fvcifted  in  the  peUtion.'' 

Tbe  Orders  of  the  5th  May,  1837,  provide  for  the  separation  of  Before  what 

cases  to  be  heard  hj  the  Master  of  the  Rolls,  from  those  to  be  ^^°^* 

heard  by  the  Lord  Chancellor  or  one  of  the  Vfce-Chancellors,  What  interim 

■nd  tbe  9tfa  of  these  Orders  directs,   "  That  aU  interlocutory  ap-  ^^^'^'Sf  {^ 

pUcaticms  by  way  of  motion  or  petition  (other  than  applications  heard  by  the 

tar  orders  of  oourse)  shall,  in  the  several  cases  after  mentioned,  be  ^^![^  Chnn- 

'  '  '       cellor,  or  one 

made  to  the  Lord  Chancellor,  or  to  a  Vice  Chancellor,  and  shaU  not,  of  the  Vice 

without  special  order  of  the  Lord  Chancellor,  be  made  to  the  Master  ^^^^^^"^"(j 

of  the  RoUsyViz.,  in  the  several  cases  following: — 1st,  where  the  Master  of  th 

original  infinnation  or  bill  is  marked  with  the  words  '  Lord  Chan-  RoUb- 

odlor;'  Sud,  where  the  cause  has  not  been  set  down  for  hearing, 

and  any  order  disposing  of  any  plea  or  demurrer  or  any  special  order 

merittt  skoum  hy  answer  or  by  afidaoit,  has  been  made  in  the 

by  the  Lord  Chancellor  or  Vice-Chancellor,  and  no  such  order 

has  iem  madt  by  the  Master  of  the  RoUs ;  3rd,  where  the  cause  has 

(/)  13  Ves.  393. 

(1)  Where  an  order  to  stay  proceedings  in  a  cause  pending  in  this  Court 
is  proper,  the  party  most  apply  to  the  Court  bv  petition.  Dyokman  v.  Ker- 
noehan,  8  FaiAt,  26,  And  maintenance  will  be  allowed  to  an  infant,  out  of 
the  capital  of  his  estate,  upon  petition  without  bill.  Matter  of  Bostwick,  4 
lolm.  Ch.  108. 

A  petition  is  the  proper  process  to  affect  a  fund  in  Equity,  when  no  other 
parties  are  to  be  broiu[ht  in  to  litigate  the  questions  presented  bj  it  than 
siieh  as  are  or  oufffat  to liave  been  pvties  to  the  original  bill.  Ha^  v.  Miles, 
9  Gill  Sl  John.  193.  It  is  not,  however,  all  cases  in  which  a  peUtion  is  the 
proper  course  to  reach  a  fund  in  Court  lb.  See  Tally  v.  Tally,  8  Dev.  A; 
Bat.  £q.  386 ;  ex  parte  Quackenbois,  3  John.  Ch.|06. 
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Before  what  not  been  set  down  for  hearing,  and  orders  disposing  of  pleas  or 
i^j^Lr  demurrers,  or  special  orders  upon  merits,  shown  by  answer  or  affi- 
davit, have  been  made  by  both  the  Lord  Chancellor  or  Vice- 
Chancellor  and  the  Master  of  the  Rolls ;  but  the  East  of  floch 
orders  was  made  by  the  Lord  Chancellor  or  Yice-Chancdkr; 
4th,  where  the  cause  has  been  set  down  for  hearing  before  the 
Lord  Chancellor,  either  for  the  original  hearing  or  for  fiirther  di- 
rections, or  on  the  equity  reserved ;  5th,  Where  the  decree  or  last 
decretal  order  was  made  by  the  Lord  Chancellor  or  "^^ceCSiaii- 
cellor,  except  in  cases  where  the  decree  or  last  decretal  order  was 
made  by  the  Lord  Chancellor  on  a  rehearing  of  a  decree  or  de- 
cretal order,  made  by  the  Master  of  the  Rolls." 

What  interlo-       rpj^^  i^th  of  the  same  set  of  Orders  provides,  "  That  all  illte^ 
catory  apphca- ,  ,.       .  ,  -  .  .  .         ^    .       , 

tions  moflt  be  locutory  applications,  by  way  of  motion  or  petition,  (other  than 

heard  by  the     applications  for  orders  of  course,)  shall,  in  the  several  cases  after 

Roila.  mentioned,  be  made  to  the  Master  of  the  Rolls,  and  shall  not,  ei- 

cept  for  the  purpose  of  rehearing  an  Order  of  the  Master  of  the 

Rolls,  be  made  to  the  Lord  Chancellor;  viz.,  in  the  several  cases 

following : — 

1st.  Where  the  original  information  or  bill  is  marked  with  the 
words,  "  Master  of  the  Rolls  ;** 

2nd.  Where  the  cause  has  not  been  set  down  for  hearing,  and 
any  order  disposing  of  any  plea  or  demurrer  or  any  special  order 
upon  merits  shown  by  answer  or  affidavit  has  been  made  in  the 
cause  by  the  Master  of  the  Rolls,  and  no  such  order  has  been  made 
by  the  Lord  Chancellor  or  Vice-Chancellor ; 
Applications         3rd.  Where  the  cause  has  not  been  set  down  for  hearing,  and 
the  Maater  of   ^'^^^^  disposing  of  pleas  or  demurrers,  or  special  order  upon  mer- 
the  Rolls.         1^5,  shown  by  answer  or  affidavit j  have  been  made  by  both  the  Ix^d 
Chancellor  or  Vice-Chancellor  and  the  Master  of  the  Rolls,  but 
the  last  of  such  orders  has  been  made  by  the  Master  of  the  Rolls ; 
4th.  Where  the  cause  has  been  set  down  for  hearing  before  the 
Master  of  the  Rolls,  either  for  original  hearing  or^or  further  di- 
rections, or  on  the  Equity  reserved,  and  is  not  now  set  down  to 
be  so  heard  before  the  Lord  Chancellor  ; 

5th.  Where  the  decree  or  last  decretal  order  was  made  by  the 
Master  of  the  Rolls,  or  by  the  Lord  Chancellor,  on  the  rehearing 
of  a  decree  or  decretal  order  of  the  Master  of  the  Rolls." 
Foregoing  reg-      It  will  be  observed  that   these  General  Orders  do  not  extend  to 
a^^t'^to  0?-^*°*  applications  for  orders  of  course  (g).    The  14th  of  the  same  se- 
ders of  course,  ries  of  Orders  directs,  '*  That  all  applications  for  orders  of  course 

(^)  Last  page. 
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to  be  obtained  on  petition  or  motion  shall  and  may  be  made  in   Before  wl 
the  same  manner  as  if  those  orders  had  not  been  made,  but  as  to  y^^f^ 
aD  cases  in  which,  according  to  the  9th  preceding  Order  (A),  in- 
teriocntory  applications  (other  than  applications  for  orders  of 
course)  are  directed  to  be  made  before  the  Lord  Chancellor,  or  a 
Tiee^haiieeUor,  if  any  ofder  nisi  upon  which  cause  against  mak- 
iBg  the  order  absolute  is  to  be  shown  to  the  Court  shall  be  ob- 
tained as  of  course  from  the  Master  of  the  Rolls,  such  cause  sihall 
hm  shown  before  the  Lord  Chancellor  or  a  Vice-Chancellor ;  and 
if  any  order  of  reference  to  the  Master  in  ordinary  shall  be  ob- 
tained, as  of  course,  from  the  Master  of  the  Rolls,  and  the  Mas- 
ter's Tepcri,  pursuant  to  such  order  of  reference,  shall  be  excepted 
to,  tfce  excq)tions  thereto  shall  be  heard  before  the  Lord  Chan- 
cellor or  a  Vice-Chancellor.    And  in  all  cases  in  which,  accord- 
ing to  the  ISlh  preceding  Order,  interlocutory  applications  (other 
than  applications  for  orders  of  course)  are  directed  to  be  made 
before  the  Master  of  the  Rolls ;    if  any  order  nisi  upon  which  Bat  where 
cause  agunst  making  the  order  abs(dute  is  to  be  shown  to  the  obtained  ai 
Court,  shall  be  obtained,  as  of  course,  from  the  Lord  Chancellor  course,  in 
or  a  Vice-Chanedlor,  such  cause  shall  be  i^own  before  the  Mas-  ordeTabtol 
ter  of  the  Rdb,  and  if  any  order  of  reference  to  the  Master  in  must  be  ob 
ordinary  shall  be  obtained  as  of  course,  from  the  Lord  Chancellor  ^jj^^  ^j^ 
or  a  Vice-Chancellor,  and  the  Master's  report,  pursuant  to  such  according  t 
order  of  reference,  shall  be  excepted  to,  the  exceptions  thereto  ^^1^^^^^^^ 
shall  be  heard  before  the  Master  of  the  Rolls."  ^^^  ^^ 

Moreofrer,  the  6th  Order  of  the  9th  of  May,  1639,  directs, 
*'  That  whenever  uiy  ofder  of  course,  obtained  from  the  Master 
of  the  KcBb,  in  any  causis  marked  for,  or  set  down  to  be  heard 
before  the  Lord  Chanedlor,  pursuant  to  the  General  Order  of  the  Orders  of 
5lh  of  Maf ,  1887,  shaU  be  alleged  to  have  been  irregularly  <^  j^^buS 
tained,  any  ^plication  to  discharge  the  same  for  irregularity  shall,  at  the  Rolli 
in  the  irsi  instance,  be  made  to  the  Master  of  the  Rolls,  and  such  ^^^^  ^ 
eaose,  and  all  other  iqppltcations  to  be  made  therein,  shall  never- 
theless eoDftinue  subject  to  all  the  regulations  of  the  said  General 
Order  as  if  this  Order  had  not  been  made." 

Theae  last-mentioned  Orders  distinguish  the  motions  to  be  made  As  to  cause 
before  the  Master  of  the  Rdls  from  those  to  be  made  before  the  ^^^^^^^ 
Lord  Chancellor,  or  some  one  of  the  Vice^baaceilors.      The  cellor. 
Orders  of  November,  184]^  apply  to  causes  marked  for  the  Lord 
ChanceUor,  and  determine  before  which  one  of  the  Vice-Chan* 
odlora  motionB  and  other  proceedings  in  such  causes  are  to  be 
heard. 

{h)  13th  Order,  May,  1837.  r 
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Before  what 
Judge. 


Before  which 
Vice-Chancel- 
lorproeeed- 
ingB  mre  to  be 
heard. 


Application 
fororden  of 
•ourae. 


Daring  the  ya- 
cationa,  ap- 
plications may 
be  made  to  any 
judge. 


We  have  before  seen  that  in  all  informations  or  bil 
with  the  words  "  Lord  Chancellor/'  the  plaintiff  shall, 
tion,  write  the  title  of  one  of  the  three  Vice^hance 
that  the  cause  is  thenceforth  attached  to  such  Vice-C) 
Court  (t). 

By  the  5th  Order  of  the  11th  of  Noyember,  1841,  al 
petitions,  and  further  proceedings  in  causes  in  the  Lord 
lor's  Court,  except  any  motions  or  proceedings  which 
part  heard,  shall  be  had  before  the  Judge  to  whose 
cause  shall,  under  the  proyisions  of  those  orders,  be 
unless  removed  therefrom  by  any  special  order  of  the  L 
cellor. 

And  the  6th  of  the  same  Orders  directs, "  That  all 
motion  not  in  any  cause,  and  all  petitions  not  in  any  cat 
are  presented  to  the  Lord  Chancellor,  shall  be  market 
title  of  one  of  the  Vice-Chancellors,  and  shall  thencefc 
tached  to  such  Vice-Chancellor's  Court,  unless  removed 
by  any  special  order  of  the  Lord  Chancellor." 

These  two  last  Orders  would  seem  to  apply  to  appli 
course  as  well  as  to  special  applications ;  a  practice  has, 
grown  up  of  allowing  certain  orders  of  course,  in  cause 
to  the  Vice-Chancellors'  Courts,  to  be  made  upon  petit 
Rolls. 

The  foregoing  Orders  determine  before  what  Jad( 
Court  any  interlocutory  application  should  be  made  d 
sittings  of  the  different  Courts.  During  the  vacations 
ness  of  these  rules  is  relaxed,  for  the  15th  Order  of 
May,  1837,  directs,  "  That  in  the  interval  between  tl 
the  sittings  afler  any  Term,  and  the  commencement  oft 
before  or  at  the  beginning  of  the  next  ensuing  Term,  a] 
for  special  orders  may  be  made  to  any  Judge  of  the  Co 
same  manner  as  if  those  Orders  had  not  been  made;  bi 
orders  which  shall  be  made  in  any  such  interval  by 
Chancellor,  or  by  the  Master  of  the  Rolls,  or  by  the  V 
cellor,  shall,  if  not  made  by  the  Judge  to  whom  the  aj 
if  made  during  the  ordinary  sittings  of  the  Court,  w 
been  made  pursuant  to  the  directions  contained  in  the 
be  marked  as  having  been  made  for  such  Judge,  and  st 
future  proceedings  of  the  cause,  be^  deemed  to  be  th 
such  Judge  in  all  respects  save  this,  that  no  order  so  mi 
Judge  for  another,  under  the  circumstances  aforesaid 

(0  Ante,  p.  454,  let  Order,  11th  Nov.  1841. 
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Tebeard  for  the  purpose  of  being  discharged,  or  varied  otherwise     Nature  of 
than  by  the  Lord  Chancellor.  vJS^ 

This  last  order  was  made  before  the  two  additional  Vice-Chan- 
ceDors  were  created,  but  an  Order  of  the  5th  of  August,  1842, 
extends  the  benefit  of  its  provisions  to  all  the  Judges,  directing, 
''That  the  said  I5th  Order  of  the  said  5th  May,  1837,  shall  ex-  Daring  the 
trad  to  applications  for  special  orders  to  be  made  in  the  interval  ^*«***<'''*- 
therein  mentioned,  and  also  to  orders  to  be  made  in  such  in- 
terval by  any  Judge  of  the  Court  of  Chancery,  as  the  Court  is 
now  constituted,  and  that  subject  to  the  provisions  of  the  said 
15th  Order  of  the  5th  of  May,  1837,  the  said  5th  Order  of  the 
11th  of  November,  1841,  shall  not  extend  to  applications  and 
orders  to  be  made  in  such  interval  as  aforesaid/' 


Section  II. 
By  Motion, 

A  MOTION  is  an  application  either  by  a  party  to  die  suit,  or  his  Nature  of 
connsel,  not  founded  upon  any  written  statement  addressed  to  the  Q^^^^i^Q'- 
Court  (1). 

A  motion  may  be  made  by  or  on  behalf  of  any  of  the  parties  to  On  whose 
the  record,  provided  such  party  is  not  in  contempt  {k)  (2) ;  it  is  ^  ™  «• 
not  usual  for  an  individual  who  is  not  a  party  to  the  record,  to  be 
heard  to  make  an  application  by  motion ;  thus  it  has  been  held, 
that  when  a  receiver  has  occasion  to  apply  to  the  Court,  he  must 
do  so  by  petition ;  but  where  the  notice  of  motion  shows  the  title 
of  the  applicant,  no  long  statement  of  facts  is  necessary  for  that 
purpose ;  it  seems  that  a  person  not  a  party  to  the  suit  may  apply 
by  motioo  {I).  A  similar  privilege  is  conceded  to  a  person  who 
is  qmasi  a  party  to  the  record,  such  as  a  creditor  coming  in  under 
a  decree,  or  a  purchaser  of  an^tate  sold  by  order  of  the  Court : 

(Jk)  As  to  the  eflfeet  of  contempt,  after  he  has  served  a  notice  of  mo- 
rn pieehiding  a  party  firom  making  tion,  but  before  the  motion  made,  will 
an  appHcation  to  the  Court,  vide  an-  not  prevent  his  making  it,  Jeyes  v, 
te,  p.  554.    It  is  to  be  observed  that  Foreman,  6  Sim.  384. 
an  attachment  issued  against  a  party  (2)  Jones  o.  Roberts,  12  Sim.  189. 

n.)  A  motion  can  only  be  repeated  on  new  grounds,  and  not  upon  mere 
adoitional  or  cumulative  papers.  Ray  v.  Conners,  3  Edw.  478 ;  Fenton  o. 
Lombefman's  Bank,  1  Clarke,  360 ;  Hoffinan  v.  Livingston,  1  John.  Oh.  211. 

(8)  See  Johnson  «.  Pinney,  1  Paige,  646 ;  Rogers  v,  Paterson,  4  Paige, 
450;  Lane  «.  Ellzey,  4  Hen.  So  Munf  504  \  1  Smith  Ch.  Pr.  (2nd  Am.  ed.) 
€E8;  note  (a) ;  ante,  554, 555,  notes. 
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Special  Mo-   to  make  the  motion  before  the  Judge  who  has  pr(^rlj  the  cognr/- 
^^^*'        zance  of  the  cause,  unless  it  be  made  during  the  vaeation  («). 


What  motions      ^*  ^^  impossible  to  lay  down  any  clear  rule  defining  rach 
require  aoticc.  tions  as  may  be  made  ex  parte,  and  distinguishing  them  fi'oinmieft 
as  require  notice.    The  General  Orders  usually  state  with  respect 
to  any  application  to  be  made  under  their  provisions,  whether  if 
requires  notice  or  not ;  and  special  applications  concerning  the 
proceedings  in  the  cause,  not  regulated  either  bj  the  Generil  Or- 
ders or  by  any  clearly  defined  rule  of  practice,  must  almoitalirijs 
be  made  upon  notice  (z)  (1). 
»^tions  upon       Where  an  order  is  made  by  which  a  particular  act  istobedone, 
service  of        unless  the  other  party  shall  within  a  certain  time  show  canie  to 
order  iiisi.        the  contrary,  (which  order  is  generally  termed  an  order  nut,)  the 
party  obtaining  the  order  must,  after  the  expiration  of  the  time 
limited  by  the  order  nisi,  if  no  cause  is  shown,  move  for  anothei 
order  to  confirm  the  previous  order  nisi  absolute.    The  matioo, 
in  this  case,  requires  no  notice,  but  the  application  most  be  vxf 
ported  by  an  affidavit  to  prove  the  due  service  of  the  order  nisi, 
either  upon  the  party  himself,  when  such  service  is  required  ta  bs 
personal,  or  upon  his  solicitor,  where  personal  service  is  not  re* 
quired  or  has  been  dispensed  with. 
What  motions      In  the  case  of  Dobede  v.  Edwards  (y),  aq  order  was  made  tlB.tt 
require  notice.  ^  ^^^^  should  stand  over,  with  liberty  to  the  plaintiff  to  uo^mA 
within  a  month,  and  on  his  making  default,  that  the  bHI  shoold    ^ 
dismissed  with  costs.    The  plaintiff  made  default,  whereupon  ^S^^ 
defendant  obtained  an  order  to  dismiss  without  notice,  and  the    '^^ 
C.  of  England  decided  that  the  order  was  regularly  obtained  wi.  '^ 
out  notice,  and  refused  to  discharge  it. 
Upon  notice         When  the  application  to  be  made  to  the  Court  is  not  of  cour  ^se, 
of  motion.        Qj  j^g   jjQ^  come  within  that  class  of  special  applications  wh  m  ch 
the  Court  permits  to  be  made  ex  parte,  the  general  practice     ac- 
quires that  a  statement  in  writing  of  the  terms  of  the  niot^<^ 
should  be  served  upon  the  adverse  party  or  his  solicitor,  a  cert«n 

(a)  See  ante,  p.  1786.  (y)  11  Sim.  454. 

(z)  Marshall  v.  Mellersh,  5  Beav. 

(1)  Notice  of  every  application  to  the  Court  must  be  given  to  the  ^^K, 
site  party,  in  case  he  has  appeared,  wliere  the  motion  relates  to  any  ***?_7L 
pending  in  Court,  or  where  a  final  order  is  sought,  orders  for  time,  and  *^? 
of  a  like  nature  only  excepted  ;  otherwise  the  applicant  will  only  be  ^-14 
tied  to  an  order  nisi.  Isnard  9.  Cazeauz,  1  Pai^e,  39 ;  Hart  v.  Sco^^ 
Paige,  551.  -*«  »      * 


jr  IS  usually  rnursday,  except  it  Happens  to  De  tne  secona 
teriDy  or  the  last  day,  save  one,  of  the  end  of  the  term ;  in 
case,  as  the  first  and  last  days  of  term  are  always  devoted 
ions  only,  no  other  motion  day  is  appointed  in  the  weeks  in 
those  days  occur  {z). 

the  racaiion,  the  only  regular  motion  days  are,  the  seal during 

rhich  are  appointed  after  every  term ;  and  no  special  motion  ^f^' *Jej^" 
Dg  notice  can  be  made  after  the  termination  of  the  last  seal 
irm,  till  the  first  day  of  the  next  term,  or  the  first  general 
fore  it,  unless  upon  special  leave  of  the  Court  first  obtained 
zing  the  party  to  give  notice  of  the  intended  motion; 
also,  a  special  motion  is  required  to  be  made  during  the 
I  of  the  Courts  after  term,  at  one  of  the  intervals  between  by  special 
da,  or  when  during  term  a  motion  of  importance  is  required  ^^^^' 
nade  oo  any  day,  not  being  the  first  or  last  day  of  term,  or 
the  days  usually  appropriated  to  motions,  special  leave  Notice  of 
6  obtained  to  give  notice  of  the  motion  for  that  day,  and 
L  of  such  special   leave  having  been  obtained,  must   be 
n  the  notice  of  motion. 

tice  of  motion  must  be  properly  entitled  in  the  cause  in  Form  of  notice 
Jie  application  is  to  be  made  (a)  :  it  must  be  addressed  to 
citor  of  the  party  or  parties  intended  to  be  affected  by  it, 
16  party  himself  where  personal  service  is  intended ;  and  it 
ear  the  signature  of  the  solicitor,  or  firm  of  the  solicitor  of 
ty  moving.  A  notice  of  motion  by  a  party  suing  or  de- 
f  M  /onta  pcoiperis,  must  be  signed  by  the  solicitor  of  such 

(*)• 

tut  state  the  day  on  which  the  motion  is  to  be  made  (2), 
if  in  term,  may,  as  we  have  seen,  be  on  any  day  in  term ; 
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Special  Mo- 
tion*. 


Where  made 
by  leave  of 
Court. 


What  it  miMt 
contain. 


Order  apon. 


Costs  not  giv- 
en to  party 
moving  unless 
asked  for  by 
notice. 


Several  objects 
may  be  inclu- 
ded in  notice. 


to  be  consented  to,  it  cannot  be  made  till  one  of  the  days  appoint- 
ed for  motions ;  oat  of  term,  it  must  be  a  general  seal  day,  onlea 
special  leave  has  been  obtained  to  give  the  notice  of  motion  fcr 
another  day.  The  notice,  however,  though  it  generally  eiqvreoKS 
the  day  when  the  motion  is  to  be  made,  usually  adds  "or  as  ttm 
after  as  counsel  can  he  heeard" 

It  is  to  be  observed,  that  whenever  a  motion  is  to  be  made  "iy 
letwe  of  the  Court"  the  notice  ought  to  mention  that  it  is  so  made, 
otherwise  the  party  against  whom  it  is  to  be  made  may  disregard 
it(c). 

A  notice  of  motion  must  state  clearly  the  terras  of  the  order 
asked  for ;  and  here  it  may  be  noticed  that  the  Ckiart  will  not, 
upon  motion,  make  an  order  which  will  decide  the  principal  poiBt 
of  the  case,  unless  upon  the  consent  of  all  the  parties  affected  bf 
it,  which  consent  must  be  expressed  by  their  counsel  in  Court, 
and  cannot  be  inferred  from  their  not  attending  in  pursuance  of 
the  notice  of  motion  {d)  (1). 

The  Court  will  not,  ordinarily,  extend  the  order  made,  upon  i 
motion,  beyond  what  is  expressed  in  the  notice ;  as  where  tbe 
notice  was,  that  the  Court  would  be  moved  that  the  plaintiff  migSrt 
be  put  into  possession,  and  a  receiver  appointed,  the  Court,  tboogli 
the  defendant  did  not  oppose  the  motion,  would  not  direct  that 
nothing  should  be  received  by  the  defendant  in  the  meantime  (f); 
it  is  therefore  necessary,  that  every  thing  the  party  wishes  to  be 
obtained  upon  his  motion,  should  be  expressed  in  the  notice,  oth- 
erwise the  Court  will  not  grant  it. 

Thus,  costs  are  never  given  to  the  party  moving,  unless  asked 
for  by  the  notice  of  motion ;  and  where  a  motion  was  made  to 
take  a  demurrer  and  answer  off  the  file  for  irregularity,  Lord  El- 
don  held,  that  costs  ought  not  to  be  given,  as  they  were  not  men- 
tioned in  the  notice  of  motion  (/)  (2). 

It  is  to  be  observed,  that  several  objects  may  be  included  in  the 
same  notice  of  motion :  such  as  the  appointment  of  a  receirer, 
and  an  injunction  and  the  payment  of  money  into  Court  (g) ;  or  the 
appointment  of  a  receiver,  and  payment  of  money  into  Coart, 
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(c)  Hill  V.  Rimell,  8  Sim.  632. 
d)  Like  v.  fieresford,  3  Bro.  C.  C. 


(e)  Prac.  Reg.  287. 

(/)   Mann  v.  King,  18  Ves.  297.     C. 


Where  costs  are  asked  for  by  the  no- 
tice, the  motion  is  made  at  the  peril 
of  paying  costs,  if  unsuccessful,  ib. 


rg)  Lumsden  v.  Fraser,  MSB.  V. 
Nov.  1837. 


(1)  See  Alexander  v.  Esten,  1  Caines,  152;  Jackson  v.  Stiles,  1  Cowen, 
134, 135,  note ;  1  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  64,  note  (a). 


78. 


(2)  Crippen  r.  Ingersoll,  10  Wendell,  603;  Bates  v.  Loomis,  5  Wendell, 
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and  the  production  of  papers  {h).      And  in  some  cases,  where   Special  Mo- 
s^arate  motions  are  made  for  two  objects,  which  might  have  been 
obtained  bj  one  motion,  the  Court  has  made  a  special  order,  di- 
recting the  party  making  such  motions  to  pay  the  extra  costs  oc- 
casioned bj  the  irregular  proceeding  (t).  , 

No  person  may  join  in  a  notice  of  motion  who  is  not  interested  Who  may  joii 
in  the  result  of  Uie  af^lication ;  and  so  strictly  is  this  rule  ad-  |^^  motion^^^ 
bered  to,  that  where  the  name  of  an  uninterested  party  is  insert- 
ed in  the  notice,  with  the  names  of  others  who  are  entitled  to  ap- 
ply, the  Court  will  refuse  the  whole  motion  {h). 

As  a  general  rule,  no  person  can  be  heard  in  support  of  a  mo-  Who  may  be 
tion,  unless  he  has  been  one  of  the  parties  who  gave  notice  (/).  ^"^  motion 
Bat  when  the  object  of  the  application  is  to  reverse  a  conclusion 
of  the  Master,  it  seems,  that  all  persons  interested  in  the  Master's 
r^K>rt,  are  entitled  to  be  heard  in  its  support  (m).  This  rule 
seems  to  have  been  adopted,  in  analogy  to  the  practice  which 
prohibits  any  one  from  being  heard  in  support  of  exceptions  to  a 
rqK>rt,  unless  he  has  himself  excepted,  but  allows  all  persons 
whose  rights  are  affected  by  the  report,  to  be  heard  against  the 
excepticms  to  it  (n). 

The  notice  of  motion  must  also  mention  the  Judge  before  Must  mention 
whom  it  is  to  be  mad^,  but  it  is  to  be  observed,  that  if  a  notice  ^"^^^^  ^^® 
is  given  for  a  motion  before  the  Lord   Chancellor,  his  Lordship  moved. 
will,  unless  it  b  an  appeal  motion,  or  unless  the  party  has  pre- 
Tiously  applied  for  and  obtained  his  Lordship's  permission  to  have 
it  made  before  him,  direct  it  to  be  made  before  a  Vice-Chancellor. 

When  a  motion  is  to  be  made  before  the  Lord  Chancellor,  it  ^°^™  ^f^^^^^ 
will  be  sufficient  to  state  in  the  notice,  "  That  this  honorable  Lord  Chancel- 
Omrt  wiU  be  moved,"  Sfc.  (o).  lor. 

By  an  Order  of  the  13th  of  Dec.  1814  {p),  notices  of  motion 
intended  to  be  made  before  the  V.  C.  of  England,  are  directed  in 
future  to  express  that  the  same  are  intended  to  be  made  before 
him. 

This  Order  has  not  been  extended  to  the  new  Vice-Chancellors,  Name  of  the 
but,  it  is  usual  for  notices  of  motion  to  express  before  which  Judge  ^Uor^uat  be 
they  are  intended  to  be  made,  and  probably  an  omission  in  this  stated. 
reqiect  would  be  considered  as  a  fatal  objection  to  a  motion. 

Ik)  Brown  «.  Keating,  MSS.  Rolls,        (m)    Johnston  v.  Todd,  5  Beav. 

July,  1840.  394. 

(J)  Hawke  v,  Kemp,  3  Beav.  288.  (n)  Bonser  v.  Cox,  4  Beav.  382. 

(ft)  FoOand  «.  Lamotte,  10  Sim.        (o)  1  Smith,  64. 
486.  Ip)  Beames's  Ord.  484;  2  V.  A; 

(0  Stabbt  9.  Sargon,  3  Bear.  468.  B.  418. 


1794  Of  Interhcuiofy  AppUcaiions. 

Special  Mo-       If  it  is  intended,  upon  making  the  motion,  to  read  any  affi 

^^^I^JJII^^  vits  which  have  been  already  filed  in  the  cause,  rach   intenl 

In  what  caMB  ^^g^^y  1^  Strictness,  to  be  mentioned  in  the  notice  of  such  moti 

notice  shoold    otherwise  the  respondent  would  not  have  any  intimation  thsEt  si 

^davito  to  be  aflfidavks  were  to  be  read,  the  rules  of  the  Court  not  f  equirklg  1 

read.  to  search  for  affidavits  further  back  than  the  date  of  the  noliGi 

motion.      But  though,  in  strictness,  the  affidavits  ovglil  t^ 

mentioned  in  the  notice  of  motion,  a  separate  notice  of  tte  im 

tion  of  the  mover  to  read  them,  duly  served,  will  be  BufBfikmi  { 

Service  of:  ^jj  notices  of  motion  for  any  process  of  contempt  or  cwtti 

personal.  ment,  must  be  served  personally  upon  the  party  to  be  albeled 

it,  unless  an  order  had  been  previously  obtained  for  sabslits 

service. 

When  persons      If  any  of  the  persons  upon  whom  the  notice  of  motiM 

affected  by  the  gought  to  be  served  should  be  out  of  the  jurisdiction  of  the  C( 

notice  are  out    ,      °  i       ,     .      ,  .11..,^ 

of  the  juris-     l^^^e  ^^st  be  obtamed,  upon  special   application,  before  sen 

diction.  upon  them  can  be  effected.      In  this  ret^ect  the  Orders  <if  H 

1845,  do  not  seem  to  have  made  any  difference  in  the  pr^ 
practice.  Before  they  issued,  an  objection  was  taken  in  the  1 
of  Green  v.  Pledger  {q)  to  the  service  of  a  suhposna  and  the  ei 
ing  of  an  appearance,  in  the  case  of  a  defendant  out  of  the  ji 
diction,  on  the  ground  that  such  proceedings  were  not  audiori 
by  the  statute  4  &  5  Will.  IV.  c.  82.  The  answer  to  the  oh 
tion  was,  that  that  suit  was  of  the  particular  kind  in  which 
statute  conferred  jurisdiction  (r).  The  Orders  of  May,  W 
have  now  conferred  jurisdiction  to  serve  suhpfBncu  abroad  in 
suits,  and  it  is  presumed  that  the  power  to  serve  notices  of  mo 
abroad  is  equally  extensive  (5). 

The  3rd  Order  of  April,  1842,  provides  for  the  case  of  a 

fendant  who  has  not  appeared  within  due  time,  and  directs  1 

Service  upon    ci  rpjj^  plaintiff  shall,  without  special  leave  of  the   Court,  b 

defendant,         ,.,    ^   ^  .•         r        *•  .1.  .• 

who  has  not      liberty  to  serve  any  notice  of  motion  or  other  notice  or  any  ; 

apeared  in  due  tion  personally,  or  at  the  dwelling-house  or  office  of  any  del 
ant  who,  having  been  duly  served  with  suhptzna  to  appear  to 


(q)  3  Hare,  169. 
(r)  Ante,  p.  508. 


{s)  Ante,  p.  511. 


(1)  In  New  York,  copies  of  every  petition,  affidavit,  &c.  upon  whici 
motion  is  founded,  must  be  served,  together  with  the  notice  of  the  mo 
Isnard  v.  Cazeauz,  1  Paige,  39 ;  Rule  89,  in  Chancery ;  Brown  v.  Rid 
2  John.  Ch.  425.  As  to  scandal  and  impertinence  in  papers  prepare 
making  or  opposing  a  motion,  see  Powell  v.  Kane,  5  Paige,  265];  1 
1776-7,  note. 
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iBwer  the  bill,  shall  not  have  caused  an  appearance  to  be  entered   Bpeeial  Mo- 

r  his  own  solicitor  or  in  person,  at  the  time  for  that  purpose  limited  s,^p-*^^-^^ 

f  the  General  Orders  of  the  Court." 

If  personal  service  upon  the  party  is  not  necessary,  a  notice  of  Service  npon 
-^  ,  J    *^         u-         1-    *      /a\       A    J  u        the  Bolicitor. 

otum  may  be  served  upon  his  solicitor  {t).    And,  as  we  have 

sen  in  the  44th  Order  of  1828,  whenever  a  person  who  is  not  a 

trfy  appears  in  any  proceeding,  either  before  the  Court  or  be- 

ire  tihe  Master,  service  upon  the  solicitor  in  London  by  whom 

leh  party  appears,  whether  such  solicitor  acts  as  principal  or 

gent,  shall  be  deemed  good  service,  except  in  matters  of  contempt 

equiring  personal  service  (ti). 

By  the  47th  Article  of  the  16th  Order  of  May,  1845,  "  There  ^*  'f^**  **»« 

Bervice  must 
snsty  unless  the  Court  gives  special  leave  to  the  contrary,  be  at  be  made; 

sasi  two  clear  days  between  the  service  of  a  notice  of  motion,  and 

lie  day  named  in  the  notice  for  hearing  the  motion,  and  at  least 

iro  clear  days  between  the  service  of  a  petition  and  the  day  ap- 

ointed  fbr  hearing  the  petition,  but  in  the  computation  of  such 

iro  clear  days,  Sundays,  and  other  days  on  which  the  offices  are 

losedy  except  Monday  and  Tuesday  in  Easter  week,  are  not  to  be 

eek<»ed"(l). 

This  Order  does  not  make  any  very  material  difierence  in  the 
ractice  which  prevailed  before  it  under  the  22nd  Order  of  1828, 
loiw  discharged.  It  excludes,  as  we  see,  the  days  upon  which  the 
flbees  are  closed,  in  the  computation  of  the  two  days  that  must 
Bttrvene  between  service  and  day  of  hearing,  with  the  exception 
if  Easter  Monday  and  Tuesday. 

By  the  5th  Order  of  May,  1845,  "  The  several  offices  of  the  What  days  the 
3oiiTt,  except  the  office  of  the  Accountant-General,  and  of  the  eiowd.  "^ 
Hastars  in  ordinary  and  Taxing  Masters,  are  to  be  q>en  on  every 
lay  of  the  year  except  Sundays,  Good  Friday,  Monday  and  Tues- 
day in  Easter  week,  Christmas  Day,  and  all  days  appointed  by 
Mfoelamation  to  be  observed  as  days  of  general  fast  or  thanksgiv- 

In  addition  to  the  days  during  which  the  other  offices  of  the  When  the  Ac- 
Soovt  are  closed,  the  offices  of  the  Accountant-general,  Masters  e^wid  Tm^' 
n  ordinary,  and  Taxing  Masters  are  closed  in  vacations.     For  by  ing  Masters 
he  6th  Otder,  *'The  offices  of  the  Accountant-General  and  of^^^"® 
he  Masters  in  ordinary  and  Taxing  Masters  are  to  be  open  on 

(fi  Ante,  p.  512.  fore,  not  within  this  order,  in  re  Wil- 

ni)  The  respondents  in  a  charity  loughby's  Charity,  6  Sim.  18 ;  et 
«ttt|Dn,  are  parties  to  it,  and,  there-    vide  ante,  p.  1358. 

(1)  See  Vandenbnrgh  o.  Van  Rensselear,  6  Paige,  147. 
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Special  Mo-  every  day  of  the  year,  except  the  day  specified  in  Order  6,  and 

v^^^^^^.!^^  cept  during  vacations  "  (2). 

By  the  7th  Order,  the  offices  of  the  Vacation  Master  in  ord^ 

ry,  and  of  the  Vacation  Taxing  Master,  are  to  be  q>en  during  t 

vacations  on  every  day  except  the  days  specified  in  Order  S. 

How  service  of     Service  of  a  notice  of  motion  is  effected  by  delivering  a  tr 
notice  of  mo-  .   ,  ,.,..,,  1         .i  •    ^ 

copy  of  the  notice  to  the  individual  on  whom  the  service  u  m« 

who,  if  the  service  be  not  personal,  is  the  solicitor  of  the  puty. 

The  individual  who  serves  the  notice,  should,  after  serving 
make  an  affidavit  of  the  service,  to  be  used  in  case  the  party  serf 
should  not  appear  when  the  motion  is  made.  And  it  b  to  be  < 
served  that,  in  an  affidavit  of  this  nature,  it  is  not  enough  to  f 
that  notice  was  given,  or  the  copy  delivered  to  the  party's  solicit 
but  his  name  should  be  expressly  mentioned,  that  it  may  appe 
with  certainty,  to  whom  notice  was  given,  and  it  must  say  — ''  i 
tice  in  tDfiting,'*  or  words  to  that  effect  (y). 

The  affidavit  of  service  ought,  in  strictness,  to  be  made  i 
filed  before  the  notice  is  made ;  it  may,  however,  be  filed  aft 
wards,  but  no  order  will  be  drawn  up  on  affidavit  of  service 
motion  or  petition,  unless  it  be  made  and  Jiled,  at  the  latest, 
fore  the  rising  of  the  Court  on  the  day  on  which  the  appKcaiim 
made  (z). 

Where  a  motion  is  intended  to  be  made,  upon  notice,  agains 
defendant  who  has  not  appeared,  and  whose  time  for  appearan 
has  not  arrived,  leave  to  serve  such  notice  upon  him  personal 
must  be  first  obtained  from  the  Court,  and  mentioned  in  the  nou 
of  motion  (a). 

If  a  defendant,  having  been  duly  served  with  a  subpcena,  1 
not  appeared  within  the  time  limited  for  that  purpose,  we  hi 
seen,  that  such  an  order  is  now  rendered  unnecessary  (6). 

According  to  the  general  rule  of  the  Court,  upon  motion  or  b 
days,  the  Judge  calls  upon  each  counsel  in  Court,  in  turn,  acco: 


tion  effected. 

Affidavit  of 
service. 

What  to  con< 
tain: 


' when  to 

be  filed. 


When  partj 
has  not  ap- 
peared. 


Manner  of 
making. 


(i)  For  the  length  of  the  vacations 
in  general,  see  ante,  p.  472,  but  it  may 
here  be  observed,  that  the  term  **  va- 
cation," as  applied  to  the  office  of  the 
Accountant-general,  has  a  slightly 
different  meaning  to  what  it  has  when 
applied  to  the  other  offices.  For  the 
9th  of  the  same  Orders  directs,  "  That 
the  vacations  in  the  office  of  the  Ac- 
countant-general are  to  be  the  same 
as  in  the  other  offices,  except  as  to 
the  long  vacation,  which  in  that  office 
is  to  commence  and  terminate  on  such 
day  as    the  Lord  Chancellor  shall 


every  year  direct."     By  the  l(Hh 
the  same  Orders  power  is  given 
the  Lord  Chancellor  to  order  the 
fices  to  be  closed  on  particular  da; 
and  to  vary  the  periods  of  vacatloi 

(y)  Hind.  452;  Prac.  Reg.  9;  1 
vide  M'Cauley  v.  Collier,  1  Ves. 
141. 

(2)  Lord  Milltown  v.  Stuart,  8  Si 
34. 

{a)  Hill  V.  Rimell,  2  M.  &  C.  64 

(6)  Last  page,  3rd  Order,  Apr 
1842. 


By  MffHm.  1797 

ng  to  their  seniority,  to  more,  and  each  contisel,  when  called  up-  ^^^^^ 
311,  has  a  right  to  make  two  motions  before  the  next  counsel  is 
ciDed  upon.     If,  upon  going  through  the  bar,  all  the  motions  are 
not  exhausted,  the  same  process  is  gone  through,  Mies  quoties,  till 
ill  the  motions  are  disposed  of. 

If  a  counsel  is  unable  to  make  a  motion,  of  which  notice  is  Of  saying 
{iT«n  on  the  daj  named, "  or  as  soon  after  as  counsel  can  be  heard,"  ^^  ^alj* *** 
be  may  sare  his  notice  of  motion  till  the  next  seal  or  motion  day ; 
bat  if  he  omits  either  to  make  the  motion  or  to  sare  it,  the  oppo* 
rite  party  may,  at  the  termination  of  the  seal  or  at  the  next  seal, 
apply  for  his  costs  of  the  motion. 

A  motion  is  made  by  the  counsel  to  whom  it  is  entrusted,  who  ^reading 
in  making  it  reads  the  notice  of  motion,  and  the  affidarits  filed  on  upon. 
behalf  of  the  party  for  whom  the  motion  is  made.  It  is  to  be  ob- 
nnred,  however,  that  he  cannot  read  any  affidavits  filed  before  the 
date  of  hb  notice  of  motion  unless  notice  of  his  intention  to  read 
them,  has  been  duly  senred  on  the  opposite  party  (e) ;  nor  can  he 
read  any  affidavit  which  has  not  been  filed  sufficiently  long  before 
the  motion  is  made  to  enable  the  other  side  to  take  a  copy  of  it 
(1).  And  here  it  may  be  remarked,  that  it  is  the  duty  of  the  so-  ^f^^.  ^°' 
licitor  for  the  party  against  whom  a  motion  is  to  be  made,  to  search 
the  Affidavit  Office  up  to  the  morning  of  the  day  on  which  the  mo- 
don  is  to  be  made,  to  ascertain  whether  any  ^affidavits  have  been 
Qed :  he  need  not,  however,  carry  this  search  back  beyond  the  day 
of  the  date  of  the  notice  (f).  The  same  thing  must  be  done  by 
the  sdicitor  for  the  party  making  the  motion,  in  order  to  ascertain 
whether  affidavits  have  been  filed  on  the  other  side.  If  the  mo- 
tion is  not  made  on  the  day  named  in  the  notice,  a  party  filing  a 
further  affidavit  ought  to  give  notice  of  his  having  done  so  to  the 
cqipoaite  party,  or  else  he  should  furnish  him  with  a  copy  of  the 
affidavit  so  filed. 

These  roles  are  sanctioned  by  the  opinion  of  the  V.  C.  of  Eng-  In  what  cases 
land  in  Clement  v.  Griffith  (g),  who  said  that,  according  to  strict  ^j^^JJ,  ^l^ 
praetice,  such  affidavits  only  can  be  read  as  are  filed  between  the  essary. 
lenrice  of  the  notice  of  motion  and  the  day  on  which,  according 


»: 


'•)  Ante,  p.  1794.  also  Bent  «.  Reynolds,  M.  R.  Jnne, 

JT)  Ibid.  1838,  ibid. 

(f )  C.  P.  Cooper's  Rep.  470 ;  so 

(1)  Where  original  papers  are  nsed  in  oppomtion  to  an  application,  which 
s  denied,  the  party  nsing  such  papers  must  file  them,  so  that  the  advene 
itrty^may  obtain  copies  thereof,    filoodgood  v,  Clark,  4  Paige,  574. 
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Special  Mo-   to  such  notice,  the  motion  is  to  be  made ;  that  the  adverse  party 
,^^^^^JI^^  is  not  bound  to  extend  his  search  for  affidavits  to  a  period  either 
prior  or  subsequent ;  and  that,  consequently,  if  it  is  desired  to 
read  affidavits,  filed  at  any  other  time,  notice  of  the  filing  of  such 
affidavits  and  of  the  intention  to  read  them,  should  be  given. 
Where  affida-       If  an  affidavit  which  has  been  filed  upon  or  in  answer  to  a  my 
aMwer"***  "*  ^^^^>  requires  an  answer,  but  it  has  been  filed  so  recently  that  an 
affidavit  in  answer  cannot  be  procured,  the  party  affected  by  it 
should,  if  he  be  the  party  moving,  save  his  notice  of  motion  till 
a  future  day  ;  or,  if  he  be  the  respondent,  he  should  ask  thit  the 
motion  should  stand  over,  in  order  that  he  may  file  another  affida- 
vit.    It  is  to  be  remarked,  however,  that  it  will  be  no  objection  to 
a  motion  being  made,  that  an  affidavit  was  filed  only  the  day  be- 
fore, if  it  is  an  affidavit  that  cannot  be  answered ;  and,  therefore, 
where  a  motion  was  made  to  extend  an  injunction  to  stay  trial, 
and  it  was  objected  to  on  the  ground  that  the  affidavit  "  that  the 
plaintiff  could  not  go  to  trial  with  safety  till  the  answer  came  in," 
was  not  filed  till  the  day  before.  Lord  Eldon  held  that  the  affidarit 
was  one  which  could  not  be  answered,  and  that  the  motion  was 
regular  (h). 
In  injunction        In  a  late  case  (t),  the  V.  C.  of  England  said,  that  where  a 
plaintiff  had  obtained  an  injunction  ex  parte,  upon  certificate  of 
bill  filed  and  affidavits,  and  then  the  defendant  made  an  applica- 
tion, upon  counter  affidavits,  to  dissolve  such  injunction,  it  w^as 
his  uniform  habit  to  entertain  such  application  immediately,  and 
not  to  give  the  plaintiff  any  time  for  replying  to  such  affidavits,— 
his  Honor  observed  that  it  was  true,  that,  in  some  cases,  justice 
might  require  that  the  plaintiff  should  have  an  opportunity  of  filing 
aflidavits  in  reply  ;  but  whether  that  was  so  or  not,  in  each  par- 
ticular  case,  it  was  his  practice  to  determine  for  himself  after 
hearing  the  matter,  and  that  he  afforded  or  refused  such  opportu- 
nity according  to  circumstances.     In  another  case  (k),  his  Honor 
is  reported  to  have  said,  that  where  notice  was  given  of  a  motion 
to  dissolve  an  ex  parte  injunction,  and  on  the  motion  being  men- 
tioned it  was  ordered  to  stand  over,  at  the  plaintiff's  request,  he 
would  not  allow  any  affidavits  to  be  read  at  the  hearing  of  the  mo- 
tion, unless  they  were  filed  before  10  o'clock  of  the  day  for  which 
the  notice  was  given.     His  Honor  added,  that  he  had  informed 

(a)  Jones  v. ,  8  Ves.  46.  (^)  Anon.  10  Sim.  50. 

(»)  Anon  July,  1639;  C.  P.  Coop. 
Rep.  471,  n. 


cases. 
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the  Lord  Chancellor  that  such  was  the  course  which  he  meant,  in   Special  Mo- 
ibtnre,  to  take,  and  that  his  Lordship  approved  of  it  as  a  general         **°°'* 
nile  (/). 

When  the  counsel  who  makes  the  motion  has  concluded,  he  is  Course  of 
foDowed  by  his  junior,  if  he  has  one,  after  which  the  counsel  in  V^^^^^^g^- 
opposition  to  the  motion  are  heard.     The  counsel  for  the  party 
moTing  has  then  the  right  of  reply,  after  which  the  Court  pro- 
nounceB  its  decision. 

It  is  to  be  observed  that  the  party  commencing,  upon  an  appli-  Right  of  reply, 
cation  of  this  nature,  has  always  the  right  to  reply,  except  in  in- 
junction cases,  where,  upon  an  order  to  dissolve  an  injunction 
fust,  the  plaintiff  shows  cause  upon  the  merits  confessed  in  the 
answer ;  then  no  reply  is  allowed,  the  motion  for  the  order  nisi 
being  considered  as  the  application,  to  which  the  plaintiff  answers 
bj  showing  cause  upon  the  merits ;  after  this  the  defendant's 
counsel  is  allowed  to  argue  against  the  cause  shown  by  the  plain- 
tiff, and  this  is  considered  as  the  reply. 

In  deciding  upon  a  motion,  the  Court  sometimes  extends  its  Costs  of  mo- 
order  to  the  costs  of  it ;   that  is,  if  it  dismisses  it,  it  frequently    ^°' 
dismisses  it  with  costs,  though,  as  we  have  already  seen,  it  cannot 
grant  it  with  costs,  unless  the  costs  have  been  specifically  men- 
tioned in  the  notice  of  motion  (m)  (1). 

When  no  CH'der  is  made  respecting  the  costs  of  a  motion,  they 
become  subject  to  the  rules  already  pointed  out  with  reference  to 
"  eosU  in  the  cause"  (n)  (2). 

If  a  party  who  is  not  interested  in  the  result  of  a  motion  is  Of  a  party  not 
served  with  the  notice  of  motion,  he  will  be  entitled  to  the  costs  i'^terested. 
of  appearing  (tf). 

It  may  be  mentioned  in  this  place,  that,  in  some  cases,  where  a in  what 

party  succeeds  in  his  motion,  he  will  be  ordered  to  pay  the  costs  ^^^^  P*'^  ^7 
of  it ;   thtfs  where  he  applies  for  an  order  which  is  for  his  own  party. 

(I)  For  iorther  information,  as  to  (tn)  Ante,  p.  1791. 

the  practice  of  reading  affidavits  in  (n)  Ante,  p.  1519. 

tnjiinctiosi   cases,  vide  post,  Chap.  (o)  Heneage  v.  Aikin,  1  J.  &  W. 

**lDJiinctioiu.*'  377. 

(1)  See  Kane  v.  Van  Vranken,  5  Paige,  G2 ;  Seebor  v,  Hess,  5  Paiire,  85. 
See  Rogers  v.  Rogers,  2  Paige,  459;  Wilkinson  v.  Henshaw,4  Paige, 

If  a  party  sacceeds  in  a  motion,  and  obtains  an  order  for  costs,  and  no  di- 
rection is  friYcn  as  to  them,  and  he  obtains  a  general  decree  for  costs,  he  shall 
be  allowed  costs  of  the  motion.  Stafford  v.  Bryan,  2  Paige,  45.  But  this 
mle  does  not  apply  if  the  motion  be  granted  as  a  mere  matter  of  favor,  or  to 
relieve  the  applicant  from  the  consequences  of  his  own  default.    lb. 

Costs  should  not  be  taxed  upon  overruling  or  sustaining  a  motion  to  dis- 
solve an  injunction.    Bamett  v.  Spencer,  2  Hen.  &  Munf.  7. 
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Special  Mo-   benefit,  he  will,  in  general,  be  ordered  to  pay  all  the  other  pa 

their  costs  occasioned  by  the  application;    upon  this  gre 

where  a  plaintiff,  in  a  foreclosure  suit,  applied,  under  the 

Order  of  the  9th  May,  1839  (p),  the  V.  C.  of  England  ord 

the  cause  to  be  advanced,  and  the  plaintiff  to  pay  the  oofts  d 

motion  {q), 

Costf  of  aban-      Formerly,  if  a  party  gave  notice  of  a  motion  which  ha  a 

doned  motion,  y/ff^x^  abandoned,  he  was  not  liable  to  pay  to  the  other  part) 

costs  of  appearing  to  oppose  the  motion,  until  a  notice  of 

same  n^otion  had  be^i  ^ven  three  times,  without  ita  being  m 

and  then,  upon  a  fourth  notice,  the  c^[^>osite  party  might  ob|^ 

such  motion  being  heard,  until  the  cost  of  the  three  fibrmei 

lions  were  paid  (r)  (1) ;  but,  by  an  Order  of  Lord  Eldon,  i 

the  5th  August,  1818  {s),  it  is  ordered,  "  That  if  a  party  | 

notice  of  motion  and  does  not  move  accordingly,  he  shall,  i 

no  e^daoit  isjikd,  pay  to  the  other  side  forty  shillings  coata^i 

production  of  the  notice  of  motion ;  but  that,  when  an  €^idm 

filed  by  either  party,  the  party  giving  such  notice  of  motkui 

not  moving,  shall  pay  to  the  other  side  costs,  to  be  taxei)  Iq 

Master,  unless  the  Court  shall  direct,  upon  productioii  of  ihf 

tice  of  motion,  what  sum  shall  be  paid  for  costs." 

Coits  of  aban-      Under  this  Order,  if  a  motion  is  not  made  according  to  the 

doaed  motion,  ^j^^^  ^jjg  respondent  must  apply  to  the  Court  for  his  costs,  ace 

'  ing  to  the  terms  of  it ;  and  the  costs  cannot  be  granted  unles£ 

notice  is  mentioned  to  the  Court :  nor  will  the  order  for  costi 

drawn  up,  unless  the  notice  is  produced  to  the  Registrar  (f). 

not  given      It  is  to  be  observed,  that  an  order  for  the  costs  of  an  abandc 

*^'  j*!^  motion  will  not  be  made  afler  the  bill  has  been  dismissed  for  i 

nor  after  abate-  ^^  prosecution  (m)  ;    and  that  where  a  plaintiff  gave  a  notic 
ment ;  motion  and  died  before  it  was  made,  upon  his  executors  revr 

(  p)  Ante,  p.  1177.  ant  to  his  Honor's  decision  in  Pc 

\q)  Brown  v.  Lockhart,  9  Law  J.  v.  Calloway,  9  Law  J- (N.  S.)  C 

(N.  S.)  Chan.  53  j  in  a  more  recent  337.— Thorny  croft  v.  Crockett,' 

case,  however,  where  a  similar  ap-  Hil.  Term.  lo4L  MSS. 

plication  was  made,  which  was  op-  (r)  Vide  Shelley  v.  Shelley, 8 

posed  on  behalf  of  an  infant  who  was  316;  Anderson   v.  Palmer,  14 

entitled  to  a  charge  upon  the  estate,  151. 

the    Vice-Chancellor    ordered     the  {a)  1  Swanst.  138 ;  3  Mad.  31 

cause  to  be  advanced,  but  refused  to  {t)  Withey  v,  Haigh,  3  Mad. 

allow  the  infant  his  costs  of  appearing  (u)  FarquhaMon  v.  Pitcher,  4  ] 

upon  the  motion,  although  he  had  510 ;  and  ante,  p.  937-8. 
been  served  with  notice  of  it,  pursu- 


(1)  See  Blake  v.  Blake,  ^  Hogan,  190. 


By  Petition.  1801 

the  nit,  the  V.  C.  of  England  refused  to  give  the  defendants  their  In  what  Cases 

eoflti  11  of  an  abandoned  motion  («).    The  same  suit  was  after-  v,^^^?]J^iL^ 

wiriifefiTed  by  the  executors  of  the  deceased  plaintiff,  and,  upon  not  costs  in  the 

tbleoing,  the  bill  was  dismissed  with  costs;  in  taxing  the  costs,  ^^^^^e. 

tkHttter  disallowed  the  defendants  their  costs  of  the  abandoned 

oodoD,  whereupon  they  presented  a  petition  praying  liberty  to 

acept  to  the  Master's  certificate ;  but  Sir  C.  C.  Pepys,  M.  R., 

being  of  opinion  that  the  case  was  unprovided  for  by  LordEldon's 

Qrdn  of  the  5th  August,  1818,  directed  a  reference  to  the  Six 

Clerb,  to  ascertain  whether,  previously  to  that  Order,  the  costs 

of  in  abndoiied  motion  were  costs  in  the  cause ;  and  upon  those 

officfls  eertifying  their  unanimous  opinion  that  they  were  not,  the 

pecbkn  was  dismissed  with  costs  (y). 

ITliere  an  ord^  for  the  payment  of  the  costs  of  an  abandoned  New  motion 
fflotioD  has  been  made,  under  the  above  Order,  a  renewed  motion,  ^||^*^tiU  costs 
to  tie  same  effect  as  the  abandoned  motion^  cannot  be  made  till  of  abandoned 
*e  coito  have  been  paid  (z)  (1).  ™^*^**°  P"^' 


Section  III. 
By  Petition. 

'^  Pmnow  is  the  request  of  a  person  in  writing,  directed  to  General  na- 
**  Cauncdlor  or  Master  of  the  Rolls,  showing  some  matter  or  ^^^^f  ^^' 
^^^^^AQ  whereapon  the  petitioner  prays  some  direction  or  order  (a). 

Petitions  may  be  presented,  either  in  a  cause  or  in  a  matter 
^^*  wUeh  the  Lord  Chancellor  or  the  Court  of  Chancery  has  ju- 
,  ^^^e&a  imder  some  Act  of  Parliament  or  other  q;>ecia]  author- 
?^-  On  the  present  occasion,  however,  the  reader's  attention  will  ^^  what  cases 
^^^^Urected  ohiefly  to  petitions  in  causes  pending  in  the  Court,  P""®°*®  » 
ftfiT*^  lor  that  reason  are  generally  termed  "  cause  petitions ; "  the 
^^^^^UrioD  of  petitions  in  other  matters  will  be  reserved  for  a  fu- 
^*^  part  of  Che  Treatise. 

•    ^  general,  a  petition  cannot  be  presented  in  a  cause  till  the  bill  not  before  bill 
^^  been  filed.    The  case  of  a  plaintiff  petitioning  to  sue  in  forma 

1^^)  Wimer  «.  Armstrong,  4  Sim.        (z)  Bellchamber  v.  Giani,  3  Mad. 

^5^  Lewis  «.  Armstrong,  3  M.  &       (a)  Har.  (ed.  Newl.)  417. 

(^>  Bee  ante,  1787,  note  $  Ray  v.  Connor,  3  Edw.  473. 
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FonnoC     pmgperis,  appetn  to  fonn  an  exception  to  this  ml^  (&);  and,  ia  Ae 

^^^^>^^^^^  Mayor  of  Landon  o.  Bdt  (e),  Lord  Looj^iboroagh  ia  tcported  H 
haTO  said  that  he  should  hare  no  diffieolty  in  granting  an  inja^ 
tion  to  restrain  waste,  opon  petition  and  affidarit.  before  biD  fU; 
that  he  had  frequently  done  sa  Ii^  that  case,  howeter,  the  sriar 
was  not  made  till  a  certificate  of  the  bill  haTing  been  filsd  waf|» 
dneed  {dj ;  and  the  practice  is  now  oncommon,  though  h  wf 
presring  cases  it  may,  it  is  qqinrehended,  be  resorted  to  (e). 

Ezespt  lap*'-     A  guardian  may  also  be  appointed  for  an  inftnt  and  wiafefla- 

*■ ance  allowed,  without  biU  filed  (/)  (1). 

Petitions  are  sometinies  also  presented  upon  collateral  lasttnii 
as  they  hare  relation  to  some  fi)rmer  suit  or  canae  dependinit « 
to  an  officer  of  the  Court,  as  to  haye  a  clerk's  or  aolicilQi's  H 
taxed,  or  to  oUige  him  to  ddiTcr  up  pq>ers,  iLC  (g). 

y^^^dsis  of  Petitions  are  either  for  orders  of  course,  or  for  qieeial  oite 
Petitiona  for  orders  of  course  are  forthwith  granted,  withoot  «f 
attendance  bmng  ordered ;  if  they  are  for  qiecial  malten^  a  df 
is  appointed  fiir  hearing  them.  Most  things  which  miy  k 
mofcd  for  of  course,  may  also  be  obtained,  as  of  course^  V^l^ 
tition. 

^whiil^adfs  Petitions  are  generally  addressed  to  the  Lord  Chancdkr,  too^ 
ing  the  setting  down  of  pleas,  demurrers,  or  excqitions  to  be  »* 
gued  before  himself  or  a  Vice-Chancellor,  and  concerning  apecul 
orders  to  be  made  by  himself,  or  a  Vice-Chancellor,  and  forieheff' 
ings ;  but,  in  most  other  cases,  for  the  reasons  before  stated,  pe 
titions  for  matters  of  course  are  usually  made  to  the  Master  of  tbe 
Rolls,  who  may  also  be  petitioned  to  rehear  a  cause  heard  befo 
himself  (A). 

Title  of.  A  cause  petition  must  be  properly  entitled  in  the  cause  in  which 

it  is  presented,  and  must,  when  not  for  a  matter  of  course,  be  ad- 
dressed to  the  Judge  to  whom,  according  to  the  regulations  made 
by  Orders  of  the  5th  of  April,  1837,  such  petition  ought  to  be  pre- 
sented (t). 

The  petition  then  states  by  whom  the  petition  is  presented,  and 
the  particulars  of  the  case,  and  concludes  with  praying  the  Conrt 
to  make  the  order  required. 

Scandal  and         Brevity  and  form  are  the  two  things  chiefly  to  be  obserred  in 

impertineneo 

in.  (h)  Har.  (ed.  Newl.)  417.  dian  and  Maintenance." 

iel  6  Vet.  129.  (g)  Harr.  (ed.  Newl.)  4ia 

(d)  6  Vea.  190.  (X)  Ibid.  419 ;  et  Tide  ante,  p.  I9i. 

(f)  Vide  poet,  "  Injnnctions."  (i)  Ante,  p.  1783-4. 

(/)  Poat,**  Applications  for  Ooar- 

(1)  Matter  of  Boatwiok,  4  John.  Ch.  108;  ante,  1788-3. 
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etitions  {k),  to  which  may  be  added  care  to  avoid  scan-  Petitions  of 

eitiDence,  for  which  a  petition,  as  well  as  any  other         <>'"■©• 

js,  may  be  referred  {I). 

on  must  be  fairly  written  upon  paper,  but  it  need  not  be  Need  not  be 

on  parchment  (1).      Except  it  be  for  a  rehearing  or  ap-  "g^ed  by 

not  signed  by  counsel,  nor  need  it  be  prepared  by  one ;  but 

th  Order  of  May,  1845,  the  Taxing  Master  is  directed 

I  taxation  between  party  and  party,  the  costs  of  such 

IS  appear  to  have  been  proper  to  be  settled  by  coun- 

»  addressed  to  the  Lord  Chancellor  must  be  left  with  How  preient- 

mI  secretary,  who,  if  it  is  not  for  a  matter  of  course  (n),  ^^^J  Chancel- 

re  it  to  be  answered  by  means  of  a  memorandum,  writ-  lor. 

foot,  and  signed  by  his  Lordship,  directing  all  parties 

to  attend  before  him  on  the  next  day  of  petitions  (o), 

»n  previous  application  either  to  his  Lordship,  or  a  Vice- 

r,  permission  has  been  given  to  have  the  petition  an- 

r  an  earlier  day.      When  the  petition  is  answered,  it 

way,  and  a  fair  copy  of  it  must  be  left  for  the  use  of  the 

ts  addressed  to  the  Master  of  the  Rolls,  must  be  left  with  To  the  Master 

iry  at  the  Rolls,  who,  if  the  petition  be  not  of  course,  ®^  ^®  ^^^■• 

t  to  be  answered  in  the  same  manner  as  petitions  address- 

jofd  Chancellor 

y  the  practice  upon  petitions  of  course,  was  for  the  sec- 

btain  the  Master  of  the  Rolls' ^o^,  upon  which  the  or- 

awn  up  and  passed,  and  entered  by  the  Registrar  in  the 

ler  as  others  orders  of  course ;  but  the  29th  Order  of 

effected  an  important  change  in  this  respect,  directing 

th  a  view  to  the  convenience  of  the  suitors  and  their  so- 

d  for  the  purpose  of  diminishing  the  expense  of  orders 

IS  of  course,  which,  according  to  the  practice  of  the 

(ed.  Newl.)  417.  (n)  Petitions  for  matters  of  course 

p.  5S4.    It  is  stated,  in  are  verj  seldom  presented  to  the  Lord 

x>d,  1  J.  &  W.  326,  n.,  ChanceUor ;  but  if  thej  are,  upon  his 

no  instance  in  which  a  Lordship's  fiat  being  obtained,  they 

hearing  has  been  referred  are  taken  to  the  Registrar  who  draws 

ence ;  the  names  of  the  up  the  order. 

who  sign  the  petition,  (o)  The  days  for  hearing  petitions 

s  considered  a  sufficient  are  generally  appointed  in  the  seal 

hat  it  contains  nothing  paper,  issued  previously  to  and  after 

each  term. 
,  p.  1581-2. 

>n8  must  be  sworn  to.    Anon.  1  Hopk.  101.    See  N.  York  Rule, 
sery ;  Matter  of  Christie,  5  Paige,  242. 
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IWiM  upon  Coati,  m^Lj  be  preMoted  to  the  Master  of  the  RqOb,  c 

^*c£umL*^  aeorettries  of  the  Master  cf  the  Rolls  thai],  opon  any 

s^v^v*^  tioo  of  coarse,  {except  upon  petition  for  eetiing  dmom  ca 

^^^  rtkeard^)  which  shall  be  prese  nted  to  his  Honofy  instead 

diMsed  to  the  ^S  "^^  petiti<ms  as  heretoiwef  draw  up  the  orders  1 

Blaster  of  the   saeh  fiurm  as  the  Master  of  the  Rolls  shall,  from  Ume  to 

"^  re.t:«ter,n.ehoM«rtobe«gned.»p«;Led.whlitbe 

saeh  secretary.    And  the  under  secretary  shall  enterj  or 

be  entered,  erery  sneh  order,  in  a  book  to  be  kept  at  tb 

rjr's  <^ce,  at  the  Rolls,  for  that  purpose,  and  shall  then 

sign  such  order,  with  his  initials,  as  entered ;  and  that  t 

of  the  Court  and  their  solicitors  shall  hare  access  tothe 

during  <^ce  hours^  without  the  payment  of  any  fee;  aai 

snob  order  so  to  be  fnade  ttf  aforesaid,  there  shall  be  pai 

fees  as  have  hitherto  been  payable  in  respect  of  snob  pi 

aforesaid,  in  lieu  of  the  fees  cm  such  petitions ;  and  tbei 

so  be  paid  to  the  chief  secretary,  for  filing  erery  such  p< 

sum  of  one  shilling;  imd  to  the  under  secretary  for  oite 

such  order,  the  sum  of  sixprace.    And  erery  such  ori 

be  made  as  aforesaid,  shall  hare  the  same  force  and  e&c 

of  course  passed  by  the  Registrars  now  haye,  and  witho 

ment  of  the  fees  heretofore  payable  on  such  orders  at  t 

trar's  Office ;  and  for  erery  office  copy  that  may  bereqiu 

What  petitions  guch  order,  there  shall  be  paid  to  the  chief  secretary  ( 
muftbe  ,    ,  .      ,         5        ,       .  .    • 

served ;  mmi  the  same  as  exammed,  and  authenticate  it  by  ai 

initials  thereto)  the  sum  of  sixpence  and  no  more  for  o 

same." 

All  petitions,  except  those  which  are  of  course,  requi 

upon  the  adverse  party,  unless  there  is  no  other  party  inl 
- —  at  what  the  matter,  as  in  the  case  of  petitions  for  the  transfer 
^™®*  stock,  or  the  payment  out  of  Court  of  money  standi 

Where  they  do  separate  account  of  the  petitioner,  in  which  case  no 
not  require       necessary. 
■ervi<^.  'I'^o  ^^^  d^y^  inus^  intervene  between  the  service  of 

and  the  day  appointed  for  hearing  it,  as  in  the  case  of  a 

„,  Service  in  cases  which  do  not  require  personal  service 

Where  per-  •.,,..  -,^..*^ 

tonal  lervice     ed  by  delivering  a  copy  of  the  petition,  as  answered, 

ii  requisite.      verse  solicitor  ( j>),  at  the  same  time  showing  him  th 

petition  and  answer  thereto. 

Personal  service  is  effected  by  delivering  a  copy  of  tb 

to  the  party,  and  showing  him  the  original  in  the  sami 

If  the  petition  require  personal  service,  and  the  par 

{f)  Vide  the  manner  of  serving  notices  of  motion,  ante,  p.  1 
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be  found,  an  application  must  be  made  by  motion,  upon  affidavit,     Service  of 
for  an  order  to  substitute  service,  by  leaving  a  copy  of  the  petition  v^^.^^,.^^^ 
at  the  party's  dwelling-house,  or  place  of  abode,  with  one  of  the 
fimiilj,  or  npon  the  solicitor  (r). 

It  is  to  be  recollected  that  whenever  a  person  who  is  not  a  party  Substituted 
appears  in  any  proceeding,  either  before  the  Court  or  before  the  gg^^j^'  ^j^j^ 
Master,  service  upon  the  solicitor  in  London  by  whom  such  party  a  person  not 
qipears,  whether  such  solicitor  act  as  principal  or  agent,  shall  be  ^  P"^- 
deemed  good  service,  except  in  matters  of  contempt  requiring 
peraooal  service  (s). 

PetitioDs  which  are  not  of  course  are  set  down  in  the  p^er  of  Setting  down. 
petitioiis  appointed  for  the  day,  and  are  called  on  in  their  regular 
order.  The  rules  with  regard  to  reading  affidavits  and  the  general  R^s  with  re- 
praedee  upon  the  hearing  are  nearly  the  same  as  those  with  re-  f  f^,  ^ 

gard  to  motions  (t). 

Ify  apoD  the  hearing,  the  petitioner  does  not  appear,  the  petition  Where  party 
win  be  dismiBBed  with  costs,  upon  the  production  by  the  respon-  p^.°^  ^^ 
dent,  of  an  <^ce  copy  of  an  affidavit  of  service  of  the  petition, 
made  by  the  person  upon  whom  it  was  served  (ti).  On  the  other 
hand,  if  no  one  q>pears  against  the  petition,  an  order,  conforma- 
ble to  the  prayer  thereof,  will  be  made  on  production  of  an  affida- 
vit of  the  service  of  the  petition  upon  all  the  parties  interested, 
provided  the  case  justifies  the  order.  In  either  case,  the  affidavit 
ot  service  must  be  made  and  filed  before  the  rising  of  the  Court 
OD  that  day  (x). 

Id  Garey  r.  Whittingham  (y),  Sir  T.  Plumer,  M.  R.,  stated  the -Every  party 
role  €>f  the  Court  to  be,  that  a  party,  who  is  served  with  a  petition,  J^^^^"***^^ 
bat  who  has  no  interest  in  the  order  to  be  made  upon  it,  is  not 
entitled  to  the  costs  of  appearing  on  the  hearing  of  that  petition ; 
and,  in  many  cases,  the  same  learned  Judge  appears  to  have  acted 
upon  that  role,  and  to  have  refused  costs  to  parties  whose  appeal^ 
anoe  was  not  necessary,  but  who,  having  been  served,  chose 
to  appear  (2).  Since  the  death  of  Sir  Thomas  Plumer,  however, 
die  practice  has  been  altered,  and  every  party  who  is  served  with 
a  petition  is  considered  entitled  to  his  costs  of  appearing  upon  it, 
wheth^  he  is  interested  in  the  matter  or  not  (a). 

It  may  be  usefiil  to  menticm  that  if  a  party  having  an  objection  Costs  of  peti- 
to  the  form  of  a  petition,  has  also  a  case  upon  the  merits,  he  should  ^^^^  rtandimg 

(r)  2  Turn.  A  V.  239.  pieman  9.  Warrington,  1  J.  &  W. 

is)  44th  Ord.  1828,  ante,  p.  514.        377,  n. 

(0  Ante,  p.  1797-8.  (2)  Ibid.  <r 


(«)  1  Smith,  76.  (a)  Ibid,  notis,  et  vide  Heneage  v. 

(x)  Ante,  p.  1796.  Aikin,  ]■•-•" 

(y)  T.  d&  R.  406 ;  vide  etiam,  Tern- 


i^0^j  Of  In 

■-»-?- tr  «jf  .j»  irtr^iir^z  vni  lis  afiicixns  il  uuM^g.  tj  ik  vcxnuK  idrkix 
■^^•^"^^^  iwrr.t  11.  'jtei  lilt  iiiMK^iiat  ai  "lie  iiesl  auBUC  nff  iwsmai* 
Ujt  C'jur:  vll  ii'.r.  psnxii:  lift  itsona.  ii  sxnf  nst  a  iraBfl* 
JLA  xtcv  Hit  uSficTxis.  iiic  nj^is.  lie  •**'  ■■*  ir^  jqf  mrmcne  isfliB 
*ii<t  ;#>^i«'ji.  «rnt.r-T.^  rner  !:■  K  -ziac  xw  ni^  M—rr  l** 
V  iyux  yf.^  El  •::,*  iTJ.  '/,  tiit  C^tds*  of  1«X.  x  js  dxrssaK^K,  Mb 
t&'i  '.r'^er  ::.&«;  oil  t  jts=ni3L  m  tibshx.  the  icipiiii.  lanv  ■ 
fii»sc  » r-i  tit  Cj«rc  lif  lit  itspTO. 

Wiert.  liWfTtr.  i  pei:iKiL.  jr^ssmsc  E  "as  Kcdk,  «■  Af 

^jiH  tilt  L/:ffri  Cktaoeli-x,  ina  xiefzi  tie  nrofsr  w  jM^,^ 

'jri;[SMu  i^^ihrxt  vu  jok,  tbe  L^rc  ChmnpTtg  a&i^u^  i  off' 

it,  'yntifiie^  bj  ?!«!:  C2id€7  sErereurj  sx  dit  SicSk  id  W  &  a«e  fl^. 

r^.,^-  '/  Prtu    ^'  ^  ^^  mrt^rfcd  of  tie  oririx**!  pedbcm  •  r ) :  md  v^oc  a  j* 

«.v.  MlMrii        tKA«:r,  vLkik  jftuxyju  Lbd  been  ('waniwirf  vidi  cmib,  iriaeiii 

'  ^'  dtln^rr  Qjf  the  <^jrig:iidpciitioD2zicraerTbK  svfis  WSUl^ 

vru  gn«fti  Vj  ilit  reipoDdeots  to  fik,  in  is  aiead,  ike  copf  '  ^ 

\t^iX\*m  «jth  vbjcb  tbej  had  been  serred  iW>. 


Section     IV. 

Or  din  upon. 

U'..%  ;r..v.h  (}iihUi'   ifjvJe  Upon  inierlocjiorT  applications,  exc««  orders 

i'.'i  'nu-firV      "'•I'i'*  "p'^"  p';titiori,  fi«  of  course,  at  the  Rolls  i/),  are  driwn  op. 
p.-i*:f-,':rj,  ;ind  entered  in  the  same  manner  as  decrees  or  orders m»fe 
upon  a  he'irin;j(y). 
»  '/"•  ''^  JJy  the  y7th  of  the  Orders  of  1S33,  it  is  directed,  "Tbit  ixlO^ 

deri  m;i(Je  upon  petitions,  no  part  of  the  petition  be  stated  or  recit- 
ed except  the  prayer  {/^),  and  that  the  same  principle  of  breritT 
he  ohserved  in  all  the  orders  of  this  Court  made  upon  motion,  so 
far  an  may  he  conhisteni  with  a  statement  explaining  the  groonds 
u|>on  which  the  order  is  made ;"  and  it  is  to  be  recollected,  thit, 
hy  the  Hanie  Order,  it  is  directed  that  before  any  order  made  on  » 
petition  he  pa.ss(;d,  the  original  petition  be  filed  with  the  Gerk  of 
ReportM. 

(//)  Kx  purtii  IJellolt,  2  Mad.  2G1.  (r)  Vide  ante,  p.  1603. 

(f)  HiiiMltTHon  V.  Walker,  1  M.  &         (/)  Vide  ante,  p.  1*214-15. 
^  C.  li-'i'^  (40  The  form  of  an  order  upon  i 

(//)  Andrvws  v.  Walton,  1  M.  &  petition  is  given  in  the  appendix  to 

C.  ;j6<).  the  above  Orders. 
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All  interlocutory  orders  must  be  served  upon  the  opposite  party.    By  Petition. 
Serrice  is  effected  by  delivering  to  the  party  served,  or  where  per-  h^^^^^J^^J^ 
sooil  serrice  is  not  necessary,  to  his  solicitor,  a  copy  of  the  order, 
Hmn^  kirn,  at  the  same  time,  the  original  (h). 

If  it  is  intended  to  enforce  the  performance  of  the  order  by 
ptocesB  of  contempt,  the  order  must  be  served  upon  the  party  to 
be  affected  by  it,  unless  a  special  order  has  been  obtained  to  au- 
tliorize  sabstituted  service  (t)  (]).  And  where  an  order  was 
made  for  the  payment  of  a  sum  of  money  by  two  solicitors,  who 
were  in  copartnership,  service  of  the  order  upon  one,  leaving  a 
^7  at  the  place  where  the  partnership  business  was  carried  on, 
^^  beld  not  to  be  sufficient  to  ground  a  proceeding  for  a  con- 

There  does  not  seem  to  be  any  difference  in  the  process  of  con- 
^Pt  to  enforce  an  order  made  upon  motion  or  petition,  from  the 
P^'oceas  applicable  upon  decrees  and  decretal  orders  (/). 

*^  has  been  already  stated,  that  interlocutory  orders,  made  upon  How  varied, 

Motion,  may  be  altered,  varied,  or  discharged  upon  motion  (2),  ^^^i°'  ^" 

.     ^  that  ofders  of  course,  made  upon  petition,  may  be  discharged 

.  ^  tlie  same  process  (m) ;  but  after  an  order  made  upon  petition 

^^^  keen  drawn  up,  leave  will  not  be  granted  to  amend  it,  without 

^^er  petition  being  presented,  praying  for  a  variation  of  the 

^^■^ders  made  ex  parte,  upon  petition,  may  also  be  discharged when 

^  ^^^  motion,  where  the  application  is  made  on  the  ground  of  ir-  ^^tlonT^^ 
"^^larity  (3).     The  rule  is,  however,  different  with  regard  to  or- 

1^*^^  It  is  absolutely  necessary  that  An  order  for  payinent  of  costs  issev- 
k.^^  ^mginal  order  shoold  be  shown  at  eral  as  well  as  joint,  and  the  subpoena 
' -5  time  that  the  copy  is  served,    may  be  served  upon  either  or  all,  ante, 


^^^*^S8  the  production  of  the  original  p.  1595. 

^J^^itived.    Wallis  v.  Glynn,  12  Yes.  (t)  Ante,  p.  1244. 

"^^  ;  Cooper,  282,  S.  C.  (m)  Ante,  p.  1616. 

K^  Honter  v. ,  6  Sim.  429.  (n)  In  re  Marrow,  Cr.  &  Fh.  146. 

..C^)  Tonng  9.  Goodson,  2  Russ.  255. 

O)  See  Lorton  v.  Seaman,  9  Paige,  609. 
.  "^  personml  service  will  be  dispensed  with  where  the  party  cannot  be  found. 
^^^  where  an  order  is  served  upon  the  solicitor,  if  knowledge  of  such  ser- 
^^«  is  brought  home  to  the  partv,  he  will  be  in  contempt  by  not  obeying  the 
^f^ler,  in  the  same  manner  as  if  it  had  been  served  upon  him  personally. 
^^^le  V.  Brower,  4  Paige,  405.  See  Stafford  v.  Brown,  4  Paige,  360. 
m  Bee  Faiming  v.  Dunham,  4  John.  Ch.  35. 

An  order  or  decree  by  consent  cannot  be  modified  or  varied  in  an  essential 
'Ptn,  without  the  assent  of  both  parties  to  the  same.  Leitch  v.  Cumpston, 
*  Paige,  476. 

(3)  Orders  may  be  opened,  varied,  and  discharged  upon  application  to  the 
Court,  and  for  ffood  cause  shown,  such  as  mistake,  surprise,  irregularity, 
&e.  Ashe  v.  Moore,  2  Murphy,  388.  See  Fanning  v.  Dunham,  4  John. 
Ch.  35 ;  Higbie  e.  Edgarton,  3  Paige,  253;  Osgood  e.  Joslin,  3  Paige,  195 ; 
Hant  V.  Wallis,  6  Paige,  371. 
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By  PetiKioB.  den  made  iq>oii  the  merits  of  a  petition  duly  heard,  which,  i 

^''^"^^^^^^  hare  eeeoi  miiat  be  the  sobject  of  a  regular  rehearing 

When,  however,  the  objection  to  the  petition,  and  the  order  i 

thereupon,  was,  that  they  were  entitled  in  a  nofhenating  e 

the  CkMirt  discharged  the  order  on  motion  ( ji). 

Older  not  to        It  may  be  noticed  here,  that  an  orde^  made  by  a  branch  oj 

^^^j^?^.^  ^  Conrt,  which,  under  the  Orders  of  1837,  has  not  propeily  j 

tbougVniade    diction  orer  the  eanse,  most,  till  discharged,  be  treated  as  a ' 

^te.^"^"^^   order,  and  the  party  served  with  sndi  order  is  not  at  libsr 

treat  it  as  a  nullity  by  obtaining  another  <Hrder  i 


it,  from  the  proper  branch  of  the  Coort  (g). 

(o)  Ibid.  (q)  Wilkiiui  «.  Stevens  10 

If)  West  V.  Smith,  3  Bear.  306.     617 ;  fioddy  «.  B«Bt,  1  Ite.  II 
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CHAPTER  XXXV. 


OF   INJUNCTIONS. 


Section  I. — Different  Sorts  of  Injunctions. 

iNo  pointed  out,  in  the  last  Chapter,  the  general  nature  of  of  the  nature 
sutory  applications,  and  of  the  practice  arising  upon  them,  of  injonctioiiB. 
ter  will  now  proceed  to  the  discussion  of  those  applications 
ire  most  generallj  addressed  to  the  Court  in  the  course  of 
s ;  and,  in  doing  this,  his  intention  is,  in  the  first  instance, 
ct  the  practitioner's  attention  to  applications  for  those  pro* 
I  writs  and  cH'ders  which  the  Court  has  the  power  of  issu- 
the  purpose  of  restraining  a  party  from  exercising  his 
J  rights  in  a  manner  productive  of  injury  to  the  party  ap-  -       .^^ 

pending  a  litigation  in  the  cause.  These  are  writs  of 
lofiy  restraining  orders,  stop  orders,  and  writs  of  ne  exeat 
ihe  three  former  being  restrictive  of  the  party's  right  of 
ji  of  property,  and  the  last  of  the  right,  which  every  Brit- 
ject  enjoys,  of  quitting  the  country  whenever  he  may  be 
d  to  do  BO  (a). 

rit  of  injunction  may  be  described  to  be  a  judicial  process, 
\j  a  party  is  required  to  do  a  particular  thing,  or  to  refrain 
oing  a  particular  thing,  according  to  the  exigency  of  the 
lie  process,  however,  is  rather  preventive  than  restorative, 
it  is  by  no  means  confined  to  the  former  object  (1). 

liere  are  other  writs  isiuinj^  ibid.  563,  the  former  of  which  is  near- 

e  Court  of  Chancery,  which,  \j  obiolete  \  and  the  latter  of  which, 

9  do  not  come  within  the  des-  not  being  necetsarily  returnable  in 

Df  writs  iffued  upon  inter-  Chancery,  can  scarcely  be  said  to  be- 

orders.    These  are  writs  of  long  to  the  equitable  jurisdiction  of 

i,  which   are    ther  Judicial  the  Court.    The  present  section  will 

ned  upon  a  bill  filed  express-  be  devoted  to  the  consideration  of 

B  purpose  of  procuring  them,  the  practice  relating  to  writs  of  in- 

I  ie  komine  repUpanao^  Har.  junction, 
rt)  562,  and  oitupphcatU^ 

9torv  Eq.  Jur.  §  861,  §  863.  It  seeks  to  prevent  a  meditated  wrong 
sn  than  to  redress  an  injury  already  done.    It  is  not  confined  to 


1810 


Cf 


DiflfereDtSorte     Injanetioiui  are  either  pronmoiial  or  perpetual:  pramsunud iar 

of^matioii.  jonctions  are  sach  as  are  to  cootinue  anta  the  coming-in  ot  the 

PioTiiMuiaL      defifindanfa  answer;  or  until  the  hearing  ol  the  caee;  or  nntS 

PerpetoaL       the  Master  has  made  his  rqport:  perpetuate  are  eneli  asfixmptrt 

(^  the  decree  made  at  the  hearing,  upon  the  merits,  wherebf  tbe 

defendant  is  perpetually  inhibited  from  the  assertioii  of  a  rigk, 

or  perpetoaUy  restrained  from  the  comnussion  of  an  act  wUck 

would  be  contrary  to  equity  and  good  conscience  (&). 

Injunctions  of  this  nature,  howeFer,  scarcely  come  witUa  the 
scope  of  the  present  Chapter, — the  oliject  (^  uduch  is  cUd|f  to 
point  out  the  case  in  which  the  Court  will  grant  this  writapoa 
interlocutory  q^lications  (e). 
ComnKm.  Prorisional  injunctions  are  generally  £fided  into  two  kiali^ 

cowsipii  and  ipeeiaL    Omuum  u^wuHmu  are  thoae  wUeh  an 
granted  as  of  course,— upon  a  defendant  being  in  defenlt  iff  sot 
appearing  or  for  not  answering  within  the  time  limited  iff  tbl 
BpseiiL  purpose  by  the  orders  of  the  Court    Efpmeiugwuimmienim 

which  are  granted  upon  wfeoisl  grounds  arising  cat  of  thaci^ 
cumstancesof  thecase;  injunctions  of  this  deeeriptioa  are  iflsei 
sometimes  on  the  merits  disclosed  by  the  i 
aflSdavits  bef<»e  the  answer  is  filed,  and 
notice  and  before  the  defendant  has  appeared  {d). 


(h)  For.  Rom.  194, 195. 

(c)  There  is  also  another  epeciet  of 
injunction,  which  was  formerly  fii- 
miliar  in  practice,  viz.,  injunctions  to 
deliver  up  possession  of  property ;  in- 
junctions of  this  nature  were  consid- 


ered neoessaxy  before  awiitof  asnit- 
ance  could  be  issued  to  tiie  sherifi, 
but  they  have  nowbeoi  &eoiitiBued. 
Vide  ante,  p.  1281. 
(iQ  Beames's  Ord«  16. 


cases  falling  within  the  exercise  of  the  concurrent  jurisdictioii  of  the  Gout; 
but  it  equally  applies  to  cases  belonging  to  its  exclusiTe  and  to  its  aaxiliuy 
jurisdiction.    2  Story  £q.  Jur.  §  8CS ;  Jeremy  on  £q.  Juris.  B.  3,ch.8,  §  h 
p.  306.    The  most  common  sort  of  injunctions  is  that,  which  operates  ti  t 
restraint  upon  a  party  in  the  exercise  of  hu  real  or  suppooed  rights;  aad 
this  is  sometimes  called  the  remedial  writ  of  injunction.    The  wmt  soft, 
commanding  an  act  to  be  done,  is  sometimes  called  the  judicial  wriLbaeine 
it  issues  after  a  decree,  and  is  in  the  nature  of  an  execution  to  enforce  the 
same ;  as,  for  instance,  it  may  contain  a  direction  to  the  pvty  defeadant  to 
yield  uo,  or  to  quiet,  or  to  continue,  the  possesmon  of  the  hnj,  or  other  prop- 
erty, which  constitutes  the  subject-matter  of  the  decree  in  &T(»<^tiie  other 
party.  2  Story  £q.  Jur.  §  861 ;  Eden  on  Injunct.  ch.  1,  (2nd  Am.  ed.)  9to  13. 
In  Stone  v.  Hobart,  8  Pick.  464, 466,  the  Court  in  Bfaanchusetls,  saj, 
|<  we  have  no  power  in  Chancery,  except  by  statute ;  and  the  ffeneral  author- 
ity to  issue  injunctions  has  not  been  given.    Tile  exercise  of  such  » power 
exists  only  when  the  subject-matter  fidls  within  the  jurisdiction  granted  by 
the  legislature."    <*  Injunctions  against  proceedings  at  law  are  within  tiM 

general  jurisdiction  of  Chancery,  which  we  are  not  authorised  to  aasome.** 
ut  the  powers  of  the  Court  are  considerably  enlarged  under  the  Rerised 
Statutes,  and  applications  to  restrun  proceedings  at  law  in  certain  cases 
would  prob^W  be  now  entertained. 


9.  Nahant  Bank,  23 
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Section   II. 
Of  Common  Injunctions, 

Common  injunctions  are  those  which  are  granted  upon  the  de-  What  are  com 
fimdant's  default,  either  in  appeaimg  or  answering,  and  are  only  ^^^  injunc- 
tpplicable  to  restrain  proceedings  in  the  Courts  of  Common 
Law  (1). 

In  order  to  entitle  a  party  to  an  injunction  by  default,  there  Not  obtained 
mast  be  a  previous  good  service  of  the  subpcata,  either  in  the  or-  ^|J  ^^ 
dmary  way  (e),  or,  if  the  party  is  resident  abroad,  by  substitution,  seryice  of 
to  authorize  which  an  order  must  have  been  previously  obtained  '^^"^^ 
in  the  manner  already  pointed  out  {f). 

It  is  to  be  recollected  that,  in  an  injunction  cause,  it  is  not,  as but  bill 

in  ordinary  cases,  necessary  that  the  bill  should  be  on  the  file  be-  ^^^^  ?<>(  ^ 
fine  the  subpoena  is  issued ;  and  that  if  it  is  on  the  file  at  the  re-  return. 
torn  of  the  subpoena^  or  on  the  opening  of  the  office  on  the  morning 
after,  it  will  be  sofficient  (g). 

The  time  for  a  defendant's  appearance  named  in  the  subpoena.  When  ordere< 
is,  in  all  cases,  when  the  defendant  is  within  the  jurisdiction  eight  for  not  appear 
days  (A) ;  if  the  defendant  fails  to  appear  within  that  time,  he  ^°^' 
will  then  be  in  contempt;  and,  as  we  have  seen  (t),  "  if  the  bill 
prays  for  an  injunction  to  stay  proceedings  at  Law,  the  plaintiff 
may  obtain  an  order  for  the  common  injunction,  if  no  injunction 
has  been  previously  obtained." 

By  the  59th  Order  of  May,  1845,  "  The  plaintiff  in  a  bill  pray-  Where  ob- 
ing  an  injunction  to  stay  proceedings  at  Law  is  entitled,  as  of  ^^^^  ^' 
coarse,  on  motion  or  petition,  and  without  an  attachment,  to  the  pearanee. 
common  injunction  for  want  of  appearance,  if  a  defendant  has  not 
appeared,  in  person  or  by  his  own  solicitor,  on  or  after  the  expira- 
ticMi  of  eight  days  firom  the  service  of  the  subpcsna,  and  for  want 
of  answer,  if  a  defendant  is  in  default  for  want  of  answer  on  or  where  for 
after  the  expiration  of  eight  days  from  the  day  on  which  an  ap-  ^^^  of  an- 
pearance  was  entered  by  or  for  him."  "^®'' 

(•)  Ante,  p.  499.  (A)  Vide  form  of  BubpcBna,  496. 

(/)  Ibid.  p.  603.  (0  Ante,  p.  517, 16th  Ord.  Art.  3. 

(i)  Ibid.  p.  592^. 

(1)  In  1  Hoff.  Ch.  Pr.  78,  it  is  said,  "  There  is  nothing  in  our  practice  sim- 
ilar to  this  Enfflish  practice  of  issuing  the  writ  upon  the  presumed  admis- 
sioo  of  the  defendant,  by  his  default,  of  the  plaintiff's  right  to  it.  A  special 
^plication  is  always  made  to  the  Chancellor,  Vice-Chancellor,  or  Master, 
ana  the  merits  of  the  application  are  examined  hy  him.  Thus  a  mat  num- 
ber of  the  English  rules  become  inapplicable."  See  1  Smith  Ch.  Pr.  (2nd 
Am.  ed.)  591,  note  (a) ;  Elmslie  v,  Delaware  and  Schuylkill  Canal  Co.  4 
Whart.  424 ;  Poor  v.  Carlton,  3  Sumner,  73, 74. 


181S 


<y 


Oflnjnnetioiii     These  Orders  do  not  seem  to  bftTe  BMide  my  great  difeeoee 
^"^^^^'^'^^  in  the  practice  that  prevuled  before  they  iasned,  nnder  the  4A 
Order  of  1838,  now  discharged.    It  waa  dovbtfiil,  under  the  fa- 
mer practice,  whether  an  attachment  mostnot  have  beenaeikdfa 
vimt  of  appearance  before  an  iiqanctian  oodd  bm  beffi  obHiB- 
^jdavilcr     ^.^ bvt  this  is  dearly  not  nowneceasaiy,    Frefioualj^  bovfvr, 
***'"*  t<^  the  order  for  an  injunction  issoing  against  a  defiwidant  for msl 

of  qtpearance,  it  is  necessary  that  an  affidaTitprofing  daoMfliPI 
of  vmipaMshooUb^  filed.  The  Uth  Aitide  of  th^  |M  0^ 
der  of  May,  1845,  is  to  the  save  eOect  as  the  6Mi  QrisrAofe 
qinoled,  so  for  as  relates  to  obtaining  an  iqwdioa  nte  iffev- 
moe;  bnt  it  may  be  conrenient  to  give  the  muoC  words  rfil| 
iriiich  are — *'  A  defendant  desiring  to  ay«4  tbo  ffnromna  JVPP" 
tion  for  defonlt  of  answer,  has  for  that  pqrpoae  only  mght  4qi 
afier  eppearanee  within  which  he  is  to  piMd,  aofwer,  or  dpai 
to  a  MUf  prqring  w  iqaaotion  to  atay  pwwwdJDgi  at  X4K  V 
bedoeanotplead,  answer,  or  demnr,wiAin  such  ^1^  dsfi^Ai 
plaintiff  is  entitled,  as  of  coarse,  and  withaat  m  m(whawit,ti 
the  common  injonctioop" 

The  manner  of  eompoling  the  periods  is  pow  find  tf  lb  M 
Order  Qt  Mmj,  1845  (k),  and  aeeme  to  be  tbo  WHO  in  flMP 
what  it  was  beforo  the  laat  mentioood  Qrd^r  (Q. 

Under  the  practice  which  prevailed  before  the  Oideis  of  Jfafi 
1845,  the  common  injonctioq,  either  for  want  of  a^^eanofiepiv 
for  want  of  answer^  might  have  been  obtained  upon  anj  day  oa 
which  the  Court  was  sitting.  Before  the  Orders  of  183S,  it  eoaU 
only  have  been  obtained  on  a  seal  day  out  of  Term  tins  (•)• 
It  will  be  observed,  that  the  59th  Order  above  stated  enables  an 
injunction  to  be  obtained  upon  petition  of  course  as  well  as  npoa 
motion  of  course;  the  effect  of  this  is  important,  as  heredte 
orders  for  injunctions  need  not  in  all  cases  necessarily  be  qf&i 
for  by  motion  in  Court,  but  may  be  drawn  op  by  the  secreUrj  «f 
the  Master  of  the  Rolls  on  petition  under  the  99th  Order  of  1833 
(ft).  By  this  means  the  common  injunction  may  hereafter  be  oIh 
tained  during  the  vacation,  and  at  any  time  when  the  offices  are 
not  closed  under  the  5th  Order  of  May,  1845  (o).  The  words  of 
the  59th  Order  seem  to  be  general  enough  to  include  biHs  of  ill 
descriptions ;  it  appears,  therefore,  that  the  deoision  of  hati  Col- 


Mods  efeon 

patingthe 

time. 

When  motion 
for  common 
injanctiona 
may  be  made. 


In  vacstaon. 


Earlof  Chefterileld  v.  Bond,2B6tv. 
903. 


rii)  AntOi  p.  1803. 
{o)  Ants,  p,  17195. 
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ham  in  Brooks  v,  Purton  (o)  is  equally  applicable  to  this  Order,    Motion  for. 
it  was  to  the  10th  Order  of  1833,  to  which  it  directly  applied,  ^vhenbfl^^ 
this  be  the  case,  an  injunction  may  be  obtained  for  want  of  ap-  amended  be- 
traoce^  or  answer  to  an  amended  or  supplemental  bill,  exactly  as  ^^^  answer. 
an  original  bill,  provided  that  no  answer  has  been  put  in. 
[f  an  answer  has  been  put  in,  the  practice  by  the  3rd  Order  of  When  tfler 
ly,  1839,  is,  "  That  in  case  an  injunction  to  stay  proceedings  answer. 
Law  shall  be  prayed  for  by  the  bill,  and  shall  either  not  be  ob- 
Died,  or,  having  been  obtained,  shall  have  been  dissolved  upon 
i  merits  stated  in  the  answer,  and  the  plaintiff  shall  afterwards 
lend  his  bill ;  and  the  defendant  shall  not  plead,  answer,  or  de- 
ar, to  the  amended  bill,  within  eight  days  after  appearance,  the 
unliff  shall  be  entitled  to  move  for  an  injunction,  upon  affidavit 
tie  truth  of  the  amendments.**  f 

This  Order  is  carried  out  by  the  36th  Article  of  the  16th  Or- 
r  of  May,  1845,  which  directs  that,  '*  A  defendant  being  serv- 
with  a  subpoena  to  answer  an  amended  bill  praying  an  injunc- 
Q  to  stay  proceedings  at  Law,  and  desiring  to  avoid  a  motion  for 
in]imcti<m  <m  affidavit  of  the  truth  of  the  amendments,  has  for 
It  purpose  cmly  eight  days  after  appearance,  within  which  he  is 
plead,  answer,  or  demur  to  such  amended  bill." 

[t  seems  clear  from  the  above-mentioned  case  of  Brooks  v.  Orders  onlj 
rt<»,  that  these  two  Orders  refer  only  to  the  case  where  an  an-  Si^JdmenT 
er  has  been  pot  in  to  the  bill,  and  in  such  a  case  they  prevent  made  after 
injimetion  being  obtained  unless  the  application  is  supported  ^''''^®''' 
an  affidavit  of  the  truth  of  the  amendments. 

[t  is  dear,  from  the  foregoing  remarks,  that  there  are  only  three  How  prevent- 
ya  oi  preventing  the  common  injunction  from  issuing,  viz.,  by  ^  * 
V&D%  in  a  plea,  an  answer,  or  a  demurrer,  before  the  injunction 

iaaned  (1).      If  a  demurrer  is  filed  within  the  eight  days,  or by  dc- 

leed  any  time  before  the  order  for  the  injunction  is  made,  the  ™'*"®'« 
iotiff  eannot  move  for  an  injunction  till  the  demurrer  has  been 
poaed  of;  for,  as  the  demurrer  insists  that  the  plaintiff  has  no 
litj,  it  is  by  no  means  clear,  till  it  has  been  heard,  that  the  in- 

etion  onght  to  go  (p).    The  same  rule  applies  where  a  plea  is 

;  in  before  the  injunction  has  been  ordered  (q) ;  but,  lest  these 

ences  should  be  put  in  for  the  mere  purpose  of  creating  delay, 

Court,  on  a  proper  application,  will  order  them  to  be  accelera- 

9)  Cr.  ^b  Ph.  233.  113 ;   Hnmphreys  v.  Hamphreya,  3 

p)  CouflinB  V.  Smith,  13  Ves.  164.    P.  Wms.  348. 
f)  Ante,  p.  659;  Anon.  2  Atk. 

.)  See  Hall  v.  M'Pherson,  3  Bland,  529. 
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ted  and  argued  immediately,  and  if  they  are  overruled  on  argii- 
ment  the  injunction  will  follow. 

To  prevent  the  common  injunction  from  issuing,  by  filing  an 
answer,  the  answer  should  be  upon  the  Jilt  within  eight  days  after 
the  defendant's  appearance,  or  at  least  before  the  order  for  the  in* 
junction  is  made ;  and  it  will  not  be  sufficient  that  the  answer 
should  be  sworn  to  before  the  writ  issues,  if  it  is  not  actually  filed 
before  the  order  is  made  (^),  the  rule  being  that  an  injunction  takes 
effect  from  the  date  of  the  order,  and  not  from  the  time  of  seal- 
ing the  injunction  (ti)  (1). 

It  is  also  necessary  that  the  answer  should  be  sufficient,  for  an 
answer  that  is  insufficient  cannot  be  said,  in  a  correct  sense,  to  be 
an  answer  to  the  bill  (z) ;  for  this  reason,  before  the  Orders  of 
Mayi^  1845,  a  plaintiff  was  allowed  in  an  injunction  cause  to  refer 
defendant's  answer  for  insufficiency  instanter^  without  waiting  the 
eight  days.  Whether  this  privilege  will  continue  (notwithstanding 
the  express  language  of  the  16th  Order  of  May,  1845,  Art  21), 
has  not  as  yet  been  determined. 

Before  the  Orders  of  1845  there  was  a  difference,  with  respea 
to  the  practice  of  referring  exceptions  for  insufficiency,  between 
injunction  causes  and  other  causes.  One  instance  in  which  this 
difference  prevailed  was  where  the  defendant  put  in  an  answer  in 
an  injunction  cause  so  soon  after  appearance  as  to  prevent  the  in- 
junction issuing  ;  under  such  circumstances  the  plaintiff  could 
have  referred  the  answer  for  insufliciency  immediately  upon  the 
filing  of  the  exceptions  (A).  A  second  instance  in  which  the  prac- 
tice in  injunction  causes  differed  from  that  in  other  causes,  was 
where  the  plaintiff  showed  exceptions  for  cause  against  the  disso- 
lution of  the  injunction.  Under  these  circumstances  also  the  prac- 
tice was  for  the  exceptions  to  be  referred  instanter.  In  other 
causes  the  practice  was  governed  by  the  5th  Order  of  1828,  which 
directed  that,  **  When  exceptions  taken  to  an  answer  for  insuffi- 


(0  Bruce  v.  Webb,  3  Mer.  474. 

hi)  Rattray  r.  Bishop,  3  Mad.  220. 
where,  owing  to  the  delay  in  filing  a 
demurrer,  judgment  had  been  obtain- 
ed at  Law,  and  the  plaintiff  in  Equity 
was  taken  in  execution.  Lord  Eldon 
discharged  him  out  of  custody  on  his 
undertaking  to  confess  judgment  dt 
novo,  BO  that  he  might  not  atierwards 


say  that  the  judgment  had  been  satis- 
fied by  the  execution  from  which  he 
had  been  discharged.  Franklyn  f- 
Thomas,  3  Mer.  225. 

(z)  Gregor  v.  Lord  Arundel,  3  Ves. 
87. 

(A)  Candler  v.  Partington,  6  Mad. 
102. 


(1)  In  Ramsdall  v.  Craighill,  9  Ohio,  197,  it  was  held  that  an  injunction 
operates  only  from  the  time  process  is  served. 
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ire  not  submitted  to,  the  plaintifT  may  at  the  expiration  of  Motion  for. 
ys  afler  the  exceptions  are  filed,  but  not  before,  unless  in 
m  causes^  refer  such  answer  for  insufficiency." 
•ears  to  have  been  the  object  of  the  Orders  of  1845,  to 
;he  distinction  between  injunction  causes  and  other  causes, 
fords  in  Italics  are  omitted,  and  the  Case  of  Election  only 
led  as  an  exception  to  the  general  rule.  The  words  of  the 
tide  of  the  16th  Order  are,  "  The  plaintiff  having  filed 
•ns  for  insufficiency  to  a  defendant's  answer,  is  not  to  pro- 
order  to  refer  them  to  the  Master  before  the  expiration  of 
lys  from  the  filing  of  such  exceptions,  unless  in  a  case  of 

vason  why  the  plaintiff  was  allowed  to  file  exceptions  tn- 
n  injunction  causes,  was  because  upon  showing  exceptions 
3  he  was  put  upon  the  terms  of  obtaining  the  Master's  re- 
bur  days  firom  the  time  when  the  exceptions  were  shown 
(t).  The  Orders  of  1845  not  only  omit  the  words  which 
made  a  distinction  between  injunction  causes  and  other 
but  they  carefully  abolish  one  of  the  reasons  of  the  dis- 
;  for  the  28th  Article  of  the  16th  Order  directs,  that 
JaiDtiff  having  shown  exceptions  to  a  defendant's  answer 
ficiency,  as  cause  against  dissolving  an  injunction,  is  to 
le  Master's  report  within  four  days  afler  the  date  of  the 
refer  them."  The  four  days  have  therefore  now  to  be 
d,  not  from  the  time  when  the  exceptions  were  shown  as 
at  from  the  date  of  the  order  of  reference,  so  that  a  refer- 
toMUr^  is  not  now  necessary,  to  enable  the  plaintiff  to  ob- 
report  in  the  required  time. 

I  case  of.  Hughes  p.  Thomas  (1),  the  plaintiff  showed  ex- 
as  cause  against  dissolving  an  injunction,  and  the  question 
bether  they  should  be  referred  instanter,  notwithstanding 
5r  of  1845.  The  judgment  of  Sir  J.  L.  Knight  Bruce.  V. 
worded  as  to  be  scarcely  a  decision  upon  the  point ;  but 
case  it  may  be  inferred  that  the  old  practice  will  continue 
septions  are  shown  for  cause,  and  that  in  such  a  case  the 
U  be  made  for  referring  them  instanter,  notwithstanding 
rs  of  1845.  It  is,  however,  impossible  to  predict  whether, 
tther  instances  (k)  in  which  there  was  a  distinction  be- 

snport  V.  Davenport,  8  Sim.    558,  for  another  instance,  where,  in 
an  injunction  case,  the  ezcept\pns 
Brooks  9.  Haigb,  8  Sim.    might  ba  referred  instanter, 

oU.239. 
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Motion  for.   tween  injunction  causes  and  other  causes,  the  practice  ^ 

^^^^^^^-'  not  be  governed  by  the  general  language  of  the  last-mei 

ders. 

When  shown        But  in   a  case  of  Hughes  v.  Thomas  (y),  where 

as  ^""^  for  insufficiency  were  shown  as  cause  against  the  diBSoli 

duwolation  of   injunction.  Sir  J.  L.  Knight  Bruce,  V.  C,  held,  after  a 

an  injunction,  (lug  ^ith  the  Master  of  the  Rolls  upon  this  subject,  tha 

should  be  made  for  referring  the  exceptions  instanter,  ii 

manner  as  it  used  to  be  before'  the  Orders  of  May,  II 

case  of  this  kind  it  is  to  be  observed,  that  the  order  foi 

the  exceptions  is  made  by  the  Court,  in  the  presence  < 

ties ;  and  it  is  for  the  benefit  of  the  defendant,  against 

injunction  is  maintained,  that  the  question  of  the  iamaA 

When  an  an-    ^^^  answer  should  be  determined  as  soon  as  possible. 

swer  prevent-    follow  from  this  case,  that  when  an  answer  is  put  in  so 
inir  an  m-  .   .         .         i        i  .     .i« 

junction  is  ex-  appearance,  as  to  prevent  an  injunction,  the  plaintiff  ' 

cepted  to.         lowed,  as  of  course,  to  obtain  an  order  to  refer  except 

answer  instanter  (1). 

If  allowed,  m-      jf  ^j,g  answer  is  reported  to  be  insufficient,  the  plaint 

junction  maj  *  * 

he  moved  for.    tain  the  common  injunction  for  want  of  an  answer,  am 

for  it  will  be  made  accordingly,  upon  the  usual  applicat 

tion.     The  defendant,  however,  may  deprive  the  plain 

benefit,  by  putting  in  a  further  answer  before  the  Mastej 

his  report ;  and  then,  when  exceptions  are  taken,  and  1 

tion  depends  on  the  report,  there  will  be,  as  hitherto. 

Setus,  where     been  called  (z)  a  kind  of  race  to  be  run  between  the 

has  beenlmt^'  ^^®  plaintiff  seeking  to  obtain  his  order  before  the  def 

in.  put  in  his  further  answer,  and  the  defendant  seeking  tc 

further  answer  before  the  plaintiff  has  obtained  his  orde 

Order  for  in-         The  order  for  the  injunction  having  been  obtained,  ai 

junction.  ^^^  entered,  the  plaintiff's  solicitor  may  prepare  the  wi 

it  sealed  by  the  Clerk  of  Records  and  Writs. 

In  what  cases      It  jg  to  be  observed,  that  as  an  injunction  takes  effe< 
to  be  served.  '  «f 

date  of  the  order,  and  not  from  the  time  of  sealing  the 

it  may,  in  many  cases,  be  desirable  to  serve  the  party 

(y)  Before  Sir  J.  L.  Knight  Bruce,        (z)  Ibid. ;  Wynne  v.  J 
V.  C,  24th  Nov.  1845 ;  2  Coll.  239.      &  S.  226 ;  Ingham  v.  Ina 
(2)  Knox  V.  Symonds,  1  Ves.  87.      363. 


(1)  See  Livingston  v.  Livingston,  4  Paige,  111 ;  Smith  ».  Tho 
&  Bat.  126;  Satterlee  r.iBargy,  3  Paige,  142;  Salmon  r.  < 
Bland,  125;  Noble  r.  Wilson,  1  Paige,  164. 
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ytnej  or  agent,  with  the  order,  without  waiting  for  the  writ  (a),      J'orm  of. 
9  where  it  has  been  pronounced  before  the  action  at  Law  has  been 
ommenced  or  the  declaration  delivered  ;  in  either  of  which  cases, 
I  we  shall  see  presently  (&),  the  injunction  will  operate  to  stay 
ial  without  further  order. 

The  common  writ  of  injunction  is  in  the  nature  of  a  letter  from  T^^  o^  '^^' 
le  Sovereign  under  the  Great  Seal  of  Great  Britain,  addressed  to^^'*®''®"  ^^* 
!ie  defendant,  his  Counsellors,  Attornies,  Solicitors,  and  Agents, 
Qd  is  in  the  following  form  (c)  :  — 

Yictoria,  &c.  To  C.  D.,  his  Counsellors,  Attornies,  Solicitors, 
ind  Agents,  and  every  of  them,  greeting  :  Whereas  it  hath  been 
represented  unto  us  in  our  Court  of  Chancery,  on  the  part  of  A. 
B.,  complainant,  that  he  hath  lately  exhibited  his  Bill  of  Complaint 
Alo  cor  said  Court  of  Chancery,  against  you  the  said  C.  D.,  de- 
eodant,  to  be  relieved  touching  the  matters  therein  contained ; 
ind  that  you,  the  said  defendant,  being  sued  with  a  writ  issuing 
mt  of  oar  said  Court,  commanding  you  to  appear  to  and  answer 
he  said  Bill,  have  not  obeyed  the  same,  [but  are  in  contempt  to 
m  attachment  for  not  appearing  to  and  answering  the  said  Bill,] 
ft  to  which  bin  you  appeared^  hut  for  delay  heme  put  in  an  insuf- 
detent  answer,  [or  have  not  put  in  your  answer  within  the  time 
^mited  for  that  purpose  by  the  said  Court,]  and  yet,  in  the  mean 
ime,  you  unjustly,  as  is  alleged,  prosecute  the  said  complainant  at 
Law  touching  the  matters  in  the  said  Bill  complained  of:  We, 
herefore,  in  consideration  of  the  premises,  do  strictly  enjoin  and 
^mmand  you,  the  said  C.  D.,  and  all  and  every  the  persons  before 
nentioned,  under  the  penalty  of  two  hundred  pounds,  to  be  levied 
m  your  and  every  of  your  lands,  goods,  and  chattels,  to  our  use, 
that  yon  and  every  of  you  do  absolutely  desist  from  all  further  pro- 
ceedings at  Law  against  the  said  complainant  touching  any  of  the 
matters  in  the  said  Bill  complained  of,  until  you,  the  said  defend- 
ant, shall  have  fully  answered  the  said  Bill,  [cleared  your  con- 

(a)  Rattny  v.  Bishop,  3  Mad.  220.        (c)  Veal's  Record  and  Writ  Prac- 
(ft)  Post,  1818.  Uce,  85. 


(1)  A  writ  of  injunction  onffht  to  be  sufficiently  explicit  upon  its  face  to 
ipprise  the  party,  upon  whom  it  is  served,  as  to  what  ne  is  restrained  from 
loing ;  without  the  necessity  of  his  resorting  to  the  plaintiff 's  bill  to  ascer- 
wn  what  the  injunction  means.  Sullivan  v,  Judah,  4  Paige,  444 ;  Moat  v. 
Holbien,  2  Edw.  188. 

It  should  be  clear  and  explicit  in  its  terms,  and  should  not  deprive  the  de- 
SuuUnt  of  any -right  which  the  case  made  by  the  bill  does  not  require  he 
thonld  be  restrained  from  exercising.    Laurie  v,  Laurie,  9  Paige,  234. 
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Service  of.    tempt  (d),]  and  our  said  Court  shall  make  other  order  to  the  cc 
trary  ;  but,  nevertheless,  the  said  defendant  b  at  liberty  to  call  i 
a  plea,  and  to  proceed  to  trial  thereon,  and,  for  want  of  a  plea, 
enter  up  judgment :  but  execution  is  hereby  stayed.    Witness  On 

self,  at  Westminster,  this day  of ,  in  the— year  ^ 

our  reign.  Langdau. 


Service  of, 
must  be  per- 
sonal. 


Secus,  where 
substitated 
senrice  of 
suhpana  has 
been  ordered. 

Waiter  of  ir- 
regularity in 
order. 


Effect  of  com 
men  injunc- 
tion. 

Where  ob- 
tained before 
declaration ; 


The  writ  having  been  obtained  must  be  persanalfy  served  flpo 
the  party,  and  upon  his  attorney  or  agent,  by  delivering  to  tt« 
leaving  with  each  of  them  a  correct  copy  of  the  injonctioii,  Vk 
at  the  same  time  showing  him  the  original  writ  under  seal  (e). 

The  clerk  in  Court  was  formerly,  and  the  solicitor  isnovtl 
agent  of  the  party  to  receive  notice  of  proceedings  in  the  eaiia 
but  an  injunction  is  extraneous  to  the  cause,  and  not  a  prooeedix 
in  it ;  and,  therefore,  must  be  served  either  on  the  defoadaatp^ 
sonally,  or  on  some  person  who  by  an  order  of  the  Court  has  be 
substituted  for  the  defendant  (/). 

If  the  party  himself  is  abroad,  and  -substituted  service  of  ^ 
subpoena  upon  his  attomey-at-law  has  been  ordered  {g)^  tine 
junction  may  be  served  upon  the  attomey-at-law,  or  on  the  ngf 
only,  but  the  service  upon  him  must  be  personal. 

Where  an  injunction  has  issued  irregularly,  the  defendai^ 
entitled  to  have  the  order  discharged  ;  but  any  act  of  his,  fboJ 
ed  upon  it,  is  a  waiver  of  the  irregularity  (h),  and  it  has,  acco^ 
ingly,  been  determined  that  a  defect  in  the  injunction  will 
cured  by  the  defendant  putting  in  his  answer  and  moving  to  d 
solve  (i)  (1). 

The  effect  of  a  common  injunction  depends  on  the  state  of  1 
proceedings  at  Law ;  —  if  the  injunction  be  obtained  befor< 
declaration  has  been  delivered,  it  restrains  all  proceedings,  i 
the  terms  of  the  common  injunction,  which  leave  the  def<Hidi 
at  liberty  to  call  for  a  plea,  have  only  a  reference  to  a  person  si 
posed  to  be  in  a  condition  to  demand  it ;  and,  therefore,  the  m< 


(d)  If  the  defendant  is  not  in  con- 
tempt, these  words  are  not  inserted. 

(»)  1  Turn.  &  V.  965.  It  seems 
that  the  person  serving  the  writ,  al- 
though obliged  to  produce  it  to  the 
party  served,  is  not  obliged  to  deliver 
the  writ  to  be  compared  with  the  copy 
served.     Woodward  v.  King,  2  Ca. 


in  Ch.  203. 

(/)  Goosman  v.  Dan,  10  S 
517;  Kirkman  v.  Honnor,  6  Be 
400. 

(ff)  Ante,  p.  502. 

(X)  Eden  on  Inj.  88 ;  Traven 
Lord  Stafford,  2  Ves.  20,  22. 

(t)  Davile  v.  Peacock,  Barnard. 


(1)  Parker  v,  Williams,  4  Paige,  439. 
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livery  of  a  declaration,  and,  a  fortiori^  any  further  step  in  the  Bxteiwion  of, 

.ctioDy  would  be  treated  as  a  breach  of  the  injunction  \k).    If,  s.^pp/^-^^ 

lowerer,  the  plaintiff  at  Law  has  actually  delivered  his  declara-  afler  declara- 

ioo,  be  is  then  permitted,  by  the  express  words  of  the  order,  to  ^^°* 

«11  for  a  plea  and  to  proceed  to  trial,  or,  for  want  of  a  plea,  to 

nter  up  judgment :  wherefore,  in  that  case,  he  may  proceed  so 

■r  that  he  may  be  in  a  situation,  immediately  that  the  injunction 

iull  be  dissolTcd,  to  take  out  execution,  for  that  is  the  only  step 

n  the  adioo  which  the  Court  intends  to  stop  (/).    But,  as  the 

ilaintiff  at  Law  is  thus  left  at  liberty  to  proceed  to  trial,  it  is  ob- 

rioiis  thai  the  plaintiff  in  Equity  would  have  but  very  inade- 

qomte  relief,  if  he  could  only  obtain  the  common  injunction,  when 

bis  defeace  to  the  action  depends  upon  facts  which  rest  within 

the  knowledge  of  his  opponents;  therefore  the  Court  will,  in  such  In  what  caief 

Mses^  not  only  restrain  the  taking  out  execution,  but  it  will  also, 

where  the  discorery  is  material  to  the  defence,  extend  the  injunc- 

don  to  stay  the  trial  until  the  answer  has  been  put  in. 

To  procure  thb  extension,  the  plaintiff  must  obtain  the  com-  Application 
moo  injunction  in  the  first  instance,  and  then  move  to  extend  it  ^'  ^'  nnon, 
»  stay  trial  («)  ;  and  it  is  to  be  remarked  that  the  common  in-  cannot  be  on 
junction  must  hare  been  obtained  against  the  person  in  whose       ^     ^* 
lame  the  acdon  is  brought ;  therefore,  where  an  action  was  brought 
igainat  the  j^aiatiff  in  the  name  of  an  officer  of  a  public  company, 
and  the  plaintiff  filed  his  bill  against  the  officer  and  some  of  the 
lireetors,  and  obtained  a  common  injunction  against  the  directors, 
an  order,  which  he  had  obtained  from  the  V.  C.  of  England  to 
extend  the  injunction  to  stay  trial,  was  discharged  by  the  Lord 
Chancellor  (it). 

A  motion  to  extend  an  injunction  to  stay  trial  must  be  made  niost  be  upon 
opoo  noliee,  and  it  is  observable  that  the  plaintiff  cannot  make  the  "^  ^' 
motion  on  the  same  day  that  he  moves  for  the  common  injunction, 
ibr  want  of  an  answer  (o).    Where,  however,  the  defendant  was 

(ifc)  Mortice  v.  Hankey,  3  F.  Wms.  it  to  stay  trial,  ib. ;  sed  vide  Hine  v. 

147  ;  GarKok  v.  PearMn,  10  Ves.  451 ,  Fiddea,  2  S.  &  S.  370. 

I;  Bollen   •.  Ovey,  16  Ves.  144;  (n)  Thorpe  v.  Hnghea,  3  M.  d&  C. 

MUIi  •.  Cobby,  1  Mer.  3.  74^ 

(I)  Morrice  v.  Hankey,  nbi  supra ;  (o)  Wright  v.  Braine,  3  Bro.  G.  G. 

BUaey  v.  Hetherington,  3  P.  Wms.  [Perkins's  ed.  notes,]  87;  Garliek  v. 

146,  n.  B. ;  Oarlick  v.  Pearson,  nbi  Pearson,  10  Ves.  450.    Where  the 

mprm.  plaintiff  had  been  prevented  from  ob- 

(«)  Bailey  v.  Weston, 7  Sim.  666.  taining  the  common  injunction  bv  a 

Tlia  Uoort  has  lefhsed  to  relax  this  demurrer,  the  arguing  of  which  had 

mle  on  the  ground  that  the  practice  been  postponed  by  the  defendant,  the 

of  the  Goarts  of  Law,  as  altered  in  injunction  to  stay  trial  was  granted 

1834,  did  not  allow  sufficient  time  for  in  that  instance.    Raphael  v.  Bird- 

the  plaintiir  to  obtain  the  common  in-  wood,  3  Mer.  S39,  n. 
janetion  and  then  to  move  to  extend 


1890 

£ztsiiiioB  oil 
to  0te7  TMal. 


Form  of  ■&• 


noizoAuodbo- 

cawedefeii- 

dont 


triml, 

tetwilliiolbe 

gnmtodaflor 

fUla 


which 

ou|rht  to  be  I 
filed  the  day 
before. 


in  contempt  for  want  of  appearance^  the  V.  C.  of  England  |nit> 
ed  the  application  withoat  notice  {p). 

The  plaintiff  moat  aapport  hia  aj^ieatioa  by  an  affidaiil  d) 
aUting  not  only  that  he  cannot  aaftly  go  to  trial  until  Ae  ( 
ant  haa  anawered^  (for  it  may  be  perfectly  trae  that  he  < 
aaftly  to  trial,  either  with  or  withoat  anawer,)  bmi  U  wmti 
tikai  ie  verify  beHeoe$  tkai  ike  aumer  mU  fiarwUk  a 
^dekwrnasiisiUmatLaw,  emdwMekiMmaienali^miifim 
in  the  action  (r) ;  though  the  affidavit  need  not  be  paitiorivai 
to  the  kind  of  diacorery  expected,  nnleaa  the  defendant  iai 
(f)(1).  Ify  howerer,  it  appears,  npon  the  whole  • 
gether,  that  the  plaintiff's  allegation  that  the  diacofeiy  vlti 
material  to  his  defence  at  Law  cannot  be  trae^the  otdarvBti 
diacharged  (I). 

It  is  no  objection  to  a  motion  of  this  nature  to  aaj,  thai  At  1^ 
fendant,  by  the  roles  of  the  Court,  is  bound  to  answer  bafaatti 
trial  takes  place.  Sat  though  he  mayandoagfattopotinUia- 
swer  in  due  time»  yet,  if  he  shuffles,  there  are  no 
ing  when  you  will  be  aUe  to  get  a  full  answer  («).  !( 
a  fell  answer  is  actually  put  in  befi^e  the  motion  is  indi^ it iii 
Bufficient  objection  to  the  application;  for,  as  the  disoonijv 
thereby  obtained,  there  is  no  reason  why  the  trial  ahooM  bastqe' 
any  longer(x) :  but  the  answer  to  be  available,  ought  tp  be  filed, 
at  the  latest,  at  eight  o'clock  in  the  evening  before  the  dtj  for 
which  the  notice  of  motion  is  given  (y),  otherwisa  the  plaintiff 
would  have  no  opportunity  of  seeing  whether  the  answer  is  suffi- 
cient or  not  {z). 


Harrison   v.  Dixon,  11  Sim. 


(q)  The  affidavit  must  be  made  bv 
the  plaintiff  himself,  unless  a  suf- 
ficient reason  is  assigned  for  its  not 
beiuji^  so  made.  Spalding  v.  Keely, 
7  Sim,  377;  Scotson  v,  Gaury,  1 
Hare,  104. 

(r)  Appleyard  v,  Seton,  16  Ves. 
823 ;  Bishton  v.  Birch,  2  V.  &  B.  41 ; 
Earnshaw  v.  Thomhill,  18  Ves.  488; 
White  V.  Steinwacks,  19  Ves.  84; 
Eden,  84 ;  Barker  v.  Barr,  1  Beav. 
374. 


(s)  Farrar  v.  Lewis,  S  DicL  789 ; 
Revet  V.  Braham,  2  Bro.  C.  C.  640. 

(t)  Thorpe  v.  Hughes,  3  M.  &C. 
742 ;  White  v.  Steinwacks,  19  T* 
83 ;  Ashby  v,  Jackflon,  6  Beav.  S96> 

(tt)  Taylor  v.  Leigh,  2  J.  4W. 

(x)  Bishton  v.Biroh,  2  V.&B.  40. 

(y)  Whitehouse  «.  Hiekana,  1 8. 
d&  8. 102 ;  Munnings  v.  Admisos,! 
Sim.  510;  Thompson  ••  Byntfi^ 
Beav.  15. 

(z)  See  Sir  8.  Romilly**  nguMit 
in  Bishton  v.  Birch,  1  v.  &  B.  366. 


(1)  Eden  on  Injunct.  (2nd  Am.  ed.)  108  to  112 ;  Partington  v.  HobtoB,16 
Sumner's  Vesey,  220,  note  ra),and  cases  cited. 

If  the  bill  does  not  state  tne  situation  of  the  suit  at  law,  no  injimetioii  to 
stay  proceedings  therein  can  be  granted.  Teller  v.  Van  Deosen,  3  Pi^» 
33.  See  Melick  v.  Drake,  6  Paige,  470;  Dickey  v.  Craig,  5  Paige,  SS; 
Hegeman  v.  Wilson,  8  Paige,  29 ;  Biker  v.  Cortis,  2  £dw.  111. 
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The  answer  must  also  be  sufficient,  otherwise  it  is  no  answer ;  Extension  of, 
ind  where  the  defendant,  upon  exceptions  taken,  had  submitted  to  v^^p*^,-^^* 
inswer  them,  the  order  extending  the  injunction  was  made  (a).  5ecu«,  where 
n  the  case  of  Scotson  v.  Gaury  (6),  it  was  contended  that  the  "^?'J^  "*' 
JcMurt  would,  when  an  answer  had  been  filed  just  in  time  to  pre- 
'Wit  the  motion,  itself  look  into  it  to  see  whether  it  was  substan- 
udly  insufficient    Sir  J.  Wigram,  V.  C.  however  refused  to  adopt  The  Court  will 
his  practice.    Afterwards,  when  the  answer  was  found  to  be  in-  ^  i^wer 
nifficienty  upon  exceptions  regularly  filed,  he  refused  to  extend  the  to  see  whether 
njanction  to  stay  trial  in  consequence  of  the  delay  of  the  plain-  ** "  efficient. 
tiflT;  bat,  preTiously  to  doing  so,  he  looked  into  the  answer  and 
the  exeq>tioiis,  for  the  plaintiff's  benefit,  to  see  whether  the  an- 
nrer  was  sot  only  insufficient  but  evasive. 

Where,  after  an  answer  reported  insufficient,  the  plaintiff  oh-  Where  plain- 

tained  the  osoal  order  for  leave  to  amend,  and  for  the  defendant  tiff  haa  amend- 

ed  his  hul  on- 
^  answer  the  amendments  and  exceptions  at  the  same  time,  and  der  an  order 

imended  the  bill  accordingly,  an  order,  subsequently  obtained,  to  "P^'*  *?  allow- 

sztend  the  injunction  to  stay  trial,  was  held  to  be  regular  (c).        tion. 

If  the  plaintiff  has  been  guilty  of  great  delay  in  applying  to  ^^^  wanted 

extend  the  injunction  to  stay  trial,  or  if  he  postpones  it  till  the  after  great  de- 

issizes  are  just  coming  on,  the  Court  will  look  very  anxiously  to  ^^^' 

lee  how  the  delay  is  accounted  for  before  it  will  grant  the  exten- 

lioD ;  indeed  it  will  generally  refuse  it,  because  when  the  cause  is 

ready  to  be  heard,  and  the  evidence  is  prepared,  and  the  witnesses 

ire  in  attendance,  the  injunction  could  not  be  granted  without-— -or jnit 

..  .iti.  •  m  before  the  as- 

liQtting  the  other  party  to  considerable  inconvenience  and  ex-  ^^200. 

pense  {d). 

The  order  to  extend  an  injunction  to  stay  trial  must  be  drawn  Order  for, 
up,  passed,  and  served  in  the  usual  way. 

It  may  here  be  noticed,  that  an  order  for  extending  the  common falls  with 

iDJnnctioii  to  stay  trial,  falls  with  the  injunction,  and  requires  no  *^®  injunction. 
separate  order  for  its  discharge,  nor  need  it  be  mentioned  in  the 
Mder  to  dissolve  the  injunction. 

An  order  of  this  nature,  however,  cannot  be  discharged  upon  and  requires 
the  coming  in  of  the  answer,  separately  firom  the  injunction  («).  ordw  to*dS^^* 
Upon  an  application  being  made  for  this  purpose,  it  was  contended  charge  it. 
jiat  this  was  a  distinct  substantive  order,  obtained  upon  affidavit, 
ind  that  the  plaintiff  having  gained  the  discovery  he  sought, 
Might  not  to  refuse  to  go  to  trial ;  but  Lord  Eldon  observed,  that 

Ibid.  209;  3  Mad.  102,  S.  C;  Thorpe  v. 

1  Hare,  99.  Hughes,  3  M.  &  C.  742 ;  Scotson  v. 

^c)  8imes  v.  Duff,  8  Sim.  270.  Gaury,  1  Hare,  99  \  Stoke  v.  Wilson, 

id)  Blacoe  v.  Wilkinson,  13  Ves.  18  Sim.  91. 

154 ;  Field  9.  Beaumont,  1  Swanst.  (a)  Eden  on  Injunctions,  93. 


I 


isas 


Cf^ 


HowdiMolTed  the  order,  with  reference  to  the  fhtare  prpgre«  of  the  eanw, prt 
the  plaintiff  at  Law  in  precisely  the  same  attnation  aa  if  the  U 
had  been  filed  before  the  action  eommenoed ;  that  the  pnctin 
ought  to  be  kept  whde ;  that  it  might  be  just  as  ineoimnieBliflk 
to  be  permitted  to  commence  an  action,  as  to  be  reatrainadfai 
proceeding  in  it;  and  that,  aa  in  the  one  ease,  die  plaintiff  atLw 
was  not  at  liberty  to  commence,  so,  in  the  present  eaae,  ha  o^ 
nottobepermitted  to  proceed  to  trial,  onto  thesafficien^sflhB 
answer  was  prored  in  the  osnal  way,  Tia.,  by  the ordernU^sb- 
ject  to  showing  exceptions  for  canse,  or  canae  upon  the  m» 
ita  (/) : — ^in  a  snbseqaent  case  he  expressed  a  aunilar  o^nidnff). 
-  hi  these  cases,  his  Lordship  laid  great  stress  opoD  the  einaah 
stance  that,  among  the  nomeroos  cases  that  had  oeeoned.sf 
injnnctions  extendi  to  stay  trial,  he  did  not  recoDeet,  eUsria 
the  books  or  in  practice,  a  single  instance  of  an  appHcatJoa  l» 
dissdye  an  injanction,  so  far  as  it  restrained  the  trial,  d 
an  application  to  dissolye  it  generally  (A).  It  sei 
that  where  a  tpeeUd  injanction  hai*  been  granted,  i|^  4 
restraining  the  defendant  bom  proceeding  to  trial  HBA^fwikr 
order  of  the  Cbvrf ,  there  can  be  no  objection  to  the  iqaaete 
being  dissolved,  so  far  as  it  extends  to  stay  trial  only  (i). 

Applioation  to  As  the  common  injunction  is  to  continoe  until  amtwer  mfirdm 
order,  the  defendant  roust  put  in  his  answer  before  he  can  ^flj^ 
dissolTe  it.  When  he  has  filed  it,  he  may  then  obtain  an  order 
nisi  for  that  purpose. 

The  23rd  Order  of  1828,  directs,  "  That  the  order  nist  for  dis- 
solving the  common  injunction  may  be  obtained  upon  petitioBi  is 
well  as  by  motion,  and  that  every  such  order  be  served,  two  dear 
days  at  least,  before  the  day  upon  which  cause  is  to  be  shown 


difiolve. 

Order  nisi 
upon. 

May  be  ob- 
tained upon 
petition. 


(f)  Eamshaw    v,  Thomhill,  18 
Yes.  485. 

(g)  Bi8htonv.Birch,2V.&B.40. 
(A)  There  is  one  case,  however, 

which  has  been  cited  for  another  pur- 
pose from  the  Reffistrar's  book,  in 
which  such  an  application  appears  to 
ha^e  been  flrranted.  The  plaintiffs 
had  obtained  the  common  injunctio|i 
on  the  3rd  of  February,  1738,  which 
was  a  Saturday ;  the  defendant  not 
having  put  in  his  answer,  they  mov- 
ed to  extend  the  injunction  to  stay 
trial,  but  the  defendant's  counsel 
statinff  that  the  answer  would  be  put 
in  on  Monday,  the  Court  made  no  or- 
der. On  the  6th  of  February,  the 
answer  not  having  been  put  in,  the 
plaintifli  renewed  the  motion,  which 


was  granted.    On  the  ISth,  ths  de 
fenduit  having  pat  in  his  ansvKt 
moved  to  dischar^  that  order  o^i 
which,  upon  heannff  the  pUinw  ■ 
counsel,  and  the  defendant  s  ansW 
read,  was   discharged   accordfaii^t 
Royal  Exchange  Assurance  «.  fitf* 
ker,  1  V.  &  B.  367.  And,inaneeit 
case  of  account,  where  the  defead- 
ant  being  of  unsound  mind,  the  aft* 
swer  was  pat  in  by  a  goardiiB,  wte 
was  unable  to  give  a  raU  disooveiyi 
a  common  injunction  was  dissolvM 
upon  showing  cause  so  fax  only  as  it 
extended  to  stay  trial,  Barrett  v.  Tick- 
eU,Jac.l54. 
(t)  Raphael  v.  Birdwood.  1  8i 
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dissolving  the  injunction."     As,  therefore,  the  order  nisi  How  disaolyed 

r  be  obtained  upon  petition  of  course,  the  plaintiff  is  not 

erly  {1c)  delayed  during  vacations  and  days  when  the  Courts 

Bitting  (/). 

e  recent  case  of  Lane  v.  Barton  (m),  Lord  Lyndhurst  held 

b  the  order  nisi  to  dissolve  an  injunction,  and  the  order  ab- 

tnight  be  regularly  obtained  during  the  vacation.     And  this 

1  seems  more  necessary  now,  since  under  the  Orders  of 

B45y  an  injunction  may  be  obtained  during  the  vacation  by 

I  of  course.     The  terms  in  which  the  Order  is  drawn  up 

thai  the  injunction  shall  be  dissolved,  unless  the  plaintiff,  on 

t  dtqf,  shall  show  good  cause  to  the  contrary  ;  and  the  ground 

di  the  order  is  made  is,  that  the  plaintiff  may  have  time  to 

to  the  answer  to  see  whether  it  is  sufficient  or  not,  for, 

eeing  the  answer,  he  determines  in  what  way  he  shall 

order  ntst  to  dissolve  an  injunction  cannot  be  obtained  un-  Not  till  after 
defendant  has  put  in  ^11  answer  to  the  plaintiff's  bill  and  ^"^^  answer. 
bis  equity.    Consequently  it  cannot  be  obtained  by  a  de- 
t  who  has  filed  a  plea  (o),  nor  after  exceptions  have  been 
to  the  answer  (p) ;  neither  can  it  be  obtained  pending  a 
IcH*  the  production  of  documents  {q), 

lay  be  mentioned,  in  this  place,  that,  in  general,  where  Cannot  be  ob- 
re  several  defendants  injoined,  the  Court  will  not  dissolve  the'^defendanu 
notion  till  all  have  answered  (r)  (1).     An  instance  of  ex-  have  an- 
I  to  this  rule,  however,  is  afforded  in  the  case  of  a  bill  s^^^^^- 
t  against  a  trustee  and  his  cestui  que  trust,  which  the  trus- 
l  not  answer ;  in  such  case,  it  seems,  the  Court  will  dissolve 

harp  V.  Aston,  2  V.  &  B.  417.        (  p)  Howes  v.  Howes,  1  Beay .  197. 
Bte,  p.  1803.  Iq)  Storer  v,  Jackson,  12  Sim.  507. 

L  Ph.  363;  see  ante,  p.  1812.  (r)   Prac.  Reg.  234;    Boheme  v. 

miBj  V,  Hornby,  2  V.  &  B.    Porter,   Barnard.  352;   Rowcroft  r. 

Donaldson,  1  Fowl.  Ech.  Pr.  286. 
^roe  V.  Clayton,  10  Sim.  185. 

;  is  a  general  mle,  that  the  iiij unction  will  not  be  dissolved,  upon  an- 
itil  t&  answers  of  all  the  detendants  are  put  in ;  Uiongh  to  this  rule 
e  exceptions.  Jones  v.  Magill,  1  Bland,  190 ;  Stewart  v.  Barry,  ib. 
iUiama  v.  Hall,  ib.  194 ;  Chapline  v.  Betty,  ib.  197 ;  Tony  v.  Oliver,  ib. 
loathe  answers  of  all  the  defendants  will  not  be  considered  necessary, 
who  have  not  answered  are  mere  formal  parties.  Higgins  v.  Wood- 
Hopk.  342.  See  also  Coleman  v.  Gage,  1  Clarke,  S^;  Wakeman 
qpy,  5  Paige,  112;  Depeyster  v.  Graves,  2  John.  Ch.  148 ;  Noble  v. 
1  Paige,  164;  Vandervoort  v,  Williams,  1  Clarke,  377 ;  Jones  v. 
1  Bland,  190;  Cape  Sable  Co.  Case,  3  Bland,  606. 
I  the  defendant  against  whom  the  gravamen  of  the  charges  rests  has 
iwered  the  plaintiff's  bill,  the  injunction  will  be  dissolved,  although 
e&ndanta  have  not  answered.     Vliet  v.  Lowmason,  1  Green  dh. 
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How  diiiolved  the  injunction  on  the  application  of  the  cestui  ^ue  trust  {$).    It 

^"^^^"^""^"^  seems  that  in  a  case  where  the  bill  was  filed  by  a  trustee  and  co- 

Secus,  where  a  ^  ^^  trust,  to  restrain  an  action  brought  by  the  former  in  the 

mere  trustee     name  of  the  latter,  the  V.  C.  of  England  allowed  a  special  molioo 

Bwer^"  ****"'  to  dissolve  it  without  there  having  been  a  previous  order  mft  (t); 

but  it  is  doubtful  whether  this  exception  to  the  general  role  wiO 

hereafter  be  recognized  (u). 

Another  instance  of  exception  to  this  rule  b  afforded  bj  the 
decision  of  Lord  Eldon,  in  Joseph  v.  Doubleday  (z).     In  that  case 
an  injunction  had  been  obtained  to  restrain  several  defendants, 
consisting  of  the  assignees  of  some  bankrupt  partners,  and  the 
partners  remaining  solvent,  from  proceeding  at  Law  upoD  a  veidict 
which  they  had  obtained.    The  advent  partners  having  pot  m 
their  answer,  had  not  obtained  the  common  order  nm,  ahhoagh 
the  other  defendants  had  answered.    Lord  Eldon  was  of  opinion 
that  cases  might  exist,  where  the  circumstance  of  some  of  die  de- 
fendants not  having  put  in  their  answer,  would  not  be  a  su£5eieDt 
ground  against  dissolving  the  injunc^n.     His  Lordship,  howerer, 
did  not  determine  it  then,  as  exceptions  were  taken  to  the  answer. 
The  solvent  partners  afterwards  put  in  a  further  answer  and  the 
assignees  put  in  their  answer,  to  which  exertions  were  takes. 
The  solvent  partners  afterwards  obtained  an  order  nisi  to  dissoKe 
the  injunction  only  as  against  them,  which  was  made  absolate;  thej 
then  obtained  an  order  nisi  for  dissolving  the  injunction  against  all 
the  defendants,  although  the  assignees  had  not  put  in  their  further 
answer  to  the  exceptions,  and  Lord  Eldon,  upon  the  motion  to 
make  that  order  absolute,  declared  his  opinion  that  it  was  compe- 
tent for  the  solvent  partners  to  make  this  motion,  but  that  the  in- 
junction could  not  be  dissolved  pending  the  exceptions  to  the  answer 
of  the  assignees. 

From  the  case  of  Glascott  v,  the  Copper  Mines  Company  (2), 
it  appears,  that  where  officers  of  a  corporation  are  made  co-defend- 
ants to  a  bill  for  discovery,  and  an  injunction  against  the  corpora^ 
tion,  the  injunction  will  be  dissolved  upon  the  coming  in  of  the 
answer  of  the  corporation,  although  the  officers  have  not  an- 
swered. 

(s)  Lord  Delvin  v.  Smyth,  Mos.  ed  between  the  trustee  and  the  pUin- 

354.     In  the  case  referred  to,  the  ap-  tiff. 

plication  to  dissolve  the  injunction  (t)  Sharpley  v.  Perring,  8  Sim. 600 

was  made  by  the  cestui  que  trust,  ai-  (u)  ^rdinare  v.  Wadeson,  1  CoL 

though  he  was  no  party  to  the  suit,  432. 

and  flie  order  appears  to  have  been  (z)  1  V.  &  B.  497. 

justified  by  the  collusion  which  exist-  (z)  11  Sim.  314. 
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It  ia  said  that  the  order  nisi  for  dissolving  an  injunction  may  How  dissolved 
i  made  absolute  notwithstanding  the  plaintiff  has  become  bank-  ord^Tii^*^^ 
ipC  (a),  but  as  the  bankruptcy  of  a  plaintiff,  if  it  does  not  cause  cannot  be 
I  abatement,  at  any  rate  renders  the  suit  defective,  and  prevents  ^jf  %*^^^"^ 
e  plaintiff  proceeding  (&),  it  seems  doubtful  whether  a  motion  raptcy  of 

make  an  order  for  dissolving  an  injunction  absolute,   can  be  pl&intiff. 
ade  in  such  a  case,  till  after  the  assignees  have  been  brought 
Ate  the  Court 

The  order  nisi  must  be  drawn  up,  entered,  and  served  on  the  How  made  ab 
Laintiff 's  solicitor ;  and  if,  on  the  day  appointed  to  show  cause,  "o^^^- 
o  cause  b  shown,  the  injunction  will  be  dissolved  of  course  on 
Aotioo  and  production  of  an  affidavit  of  service  of  the  order  nisi 
e).  The  time  within  which  cause  is  to  be  shown  is  generally 
yar  days,  bot  the  plaintiff  is  usually  indulged  with  a  short  time, 
pon  hts  ondertaking  not  to  except,  but  to  show  cause  upon  the 
leritB  {d) 

The  reason  why  this  is  an  order  nisi,  is,  not  that  the  plaintiff  Need  not  be 

laT  have  time  generally,  but  merely  that  he  may  have  time  to  "^ewed  after 
:    .  ,  ,  . ,         1     1       1  ,1     1  answer  report- 

x>k  mto  the  answer  and  consider  whether  he  will  take  exceptions  ed  sufficient. 

it  show  cause  upon  the  merits.     It  has,  therefore,  been  decided, 

hat  where  ezcq>tions  have  been  taken  and  the  answer  has  been 

3iind  sufficient,  it  is  not  necessary  again  to  obtain  the  order  nisi ; 

he  defendant  may  then  move  to  dissolve  the  injunction  absolute- 

f  in  the  first  instance ;  as  it  is  plain,  from  his  taking  the  excep- 

icMis,  that  he  has  already  obtained  the  necessary  information  (e). 

n  Bishton  9.  Birch  {f)  Lord  Eldon  considered  the  plaintiff,  who 

lad  taken  exceptions,  as  having  precluded  himself  fi'om  the  bene- 

it  of  the  order  nisi. 

If  a  plea  is  ordered  to  stand  for  an  answer,  with  liberty  to  ex-  Necessary 

sept,  the  defendant  cannot  move  to  dissolve  the  injunction  absO'  J^here  plea  has 
.  *^  -       ,  ,  .       .       -     ^  ,       been  ordered 

^miehf  :  he  can  only  move,  as  upon  commg  m  of  an  answer,  that  to  stand  for 

it  maj  be  dissolved  nisi  {g).      But,  if  a  plea  is  aUowed^  he  may  u^wer. 

DOve  to  dissolve  absolutely  in  the  first  instance  (A).  plea  is  allowed. 

When  the  defendant  moves  to  make  the  order  nisi,  to  dissolve  what  cause 

lie  injunction  absolute,  the  plaintiff  may  show  for  cause  against  ^2nst  dis^^"^ 

iiasolving  the  injunction,  —  1st,  That  he  has  referred  it  for  im-  solving. 

>ertinence ;  2nd,  That  he  has  taken  exceptions  to  it  for  insuffi- 

ueney ,-  or,  Srdly,  That  there  is  sufficient  equity  disclosed  by  the 

mswer  to  induce  the  Court  to  continue  it  till  the  hearing ;  which 

(«)  Anon.  1  Atk.  262.  291. 

(ft)  Vide  ante,  p.  957.  (/)  2  V.  &  B.  44. 

{e)  Harr.  Pr.  547.  (g)  Osbom  v.  Cowper,  Mos.  198. 

{i)  Vide  post,  next  page.  (A)  Philips  v.  Langhorn,  cited  2 

(e)  Lacy  «.  Hornby,  ^  V.  &  B.  Dick.  537;  etvide  post,  p.  1831. 
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Cftuse  a^inst  ig  called  "  shamng  cause  upon  the  merits.**      The  pi 
^^JX^^^!^^  also  avail  himself  of  the  opportunity  afforded  by  the 

moving  to  make  the  order  for  dissolving  the  injunctio 

to  show  that  the  case  is  one  of  thoee  which  falls  witl 

ception  already  referred  to. 
Reference  for       j.    The  course  of  proceeding  necessary  to  entitle  \ 
'   to  show  a  reference  for  impertinence  as  cause  agauul 

an  injunction,   and  the  consequence  of  such  a  refer 

been  already  pointed  out  {k). 

Exceptions  for     2.  The  practitioner  has  also  been  made  acquainU 
infufficiency*       <«•<•>/••       ^m  . 

'^     effect  of  exceptions  for  msumciency  upon  a  motion  to  < 

It  is  important  that,  before  he  determines  to  show  e» 
cause  against  dissolving  the  injunction,  he  should  reool 
cannot  afterwards  show  cause  upon  the  merits,  nor  cm 
the  injunctioQ  upon  merits  confessed  in  the  same  anai 
Merite  con-  3.  If  the  plaintiff  intends  to  show  cause  on  its  merits 

answer.  ^  indulge  him  with  time  for  that  purpose,  until  the  1 

motions. 

Exceptions  jt  is  to  be  observed,  that  an  extension  of  time  fi 

shown  for         cause  against  dissolving  an  injunction,  is  only  granted 

cause  after      plaintiff's  undertaking  to  show  cause  upon  the  meri 

ime  gran     .  ^^^^^  ^^^  ^^^^  ^^  enlargement  of  time,  the  plaintiff  c 

exceptions  for  cause  (0). 
Cause  upon  When  the  time  comes  for  showing  cause  upon  the  1 

merits,  how      plaintiff's  counsel  commences  the  discussion,  after  w 
shown 

answered  by  the  counsel  for  the  defendant ;  and  after  \ 

ant's  counsel  have  been  heard,  the  counsel  for  the  plai 

entitled  to  a  reply. 
Upon  showing      In  showing  cause  against  dissolving  the  injunction,  it 
ca«»fi  nothing  al  rule  that  nothing  can  be  read  in  opposition  to  what 

opposition  to     ^^®  ^^^^  ^^  ^^®  answer  (I)  ;  accordingly,  the  case  of  Isaj 

answer. 

(k)  Ante,  p.  876.  (n)  Stanley  v.  Bond,  £ 

O)  Ante,  p.  1816  and  890,  (o)  Pinheiro    v.  Porti 


JO  Ante,  p.  1816  and  890,  (o) 

m)  Peyto  v.  Hudson,  3  Swanst.    3G2, 1 


(1)  In  Poor  V.  Carleton,  3  Sumner,  73,  74,  it  is  remarked  bj| 
Story,  that  in  the  case  of  the  common  injunction  issued  against  1 
for  not  appearing,  or  for  not  answering  the  bill  at  the  time  presc 
practice  of  the  \^ourt,  which  usually  occurs  in  bills  to  stay  pr 
law,  it  is  of  course  to  dissolve  such  an  injunction,  if  the  answi 
whole  merits,  and  the  plaintiff  will  not  be  permitted  to  read 
contradiction  to  the  answer,  upon  the  motion  to  dissolve  the  inj 

Bat  in  oases  of  special  injunctions,  there  are  two  points  whk 
established  in  practice ;  first,  that  the  dissolution  of  the  injuael 
coarse  upon  the  coming  in  of  the  answer,  denying  the  merits; 
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ge  (p),  in  which  Mr.  Justice  Bailer  (upon  an  application   afler  Cauw  against 
Lswer  for  an  injunction  to  restrain  execution  on  a  verdict)  per-  ^^^^JII^ 
itted  affidavits  to  be  read  in  contradiction  to  the  answer,   has 
en  since  r^[>eatedly  overruled  {q) :  and  it  has  been  established 
at«  except  in  the  case  of  waste  (1)  to  which  the  facts  in  Isaac  v. 
anapage  were  erroneously  assimilated,  affidavits  will  not  be  re- 
ived in  contradiction  to  assertions  positively  made  by  the  an- 
rer  (s).    It  is  to  be  remarked,  however,  that  the  answer  is  only 
idenoe  as  to  facts  to  which  other  testimony  could  be  received.  Answer  is 
id  tberefare  an  answer,  which  alleged  that  the  true  intention  of  ^^  fi^uTo^^ 
ke  patrties  to  a  written  agreement  was  contrary  to  what  appeared  which  other 
3  the  ftee  oi  it,  was  not  admitted  {t).      Moreover,  even  if  the  ^f.^?"^  *^' 
wwer  does  state  sufficient  facts   for  maintaining  the  injunc- 
DD,  the  plaintiff  will  not  be  entitled  to  avail  himself  of  them , 
ilesB  he  has  pat  them  upon  his  bill  and  adopted  them  as  his 

-•(«). 

It  is  stated  by  Lord  Eldon,  in  Morgan  v,  Goode  (z),  that  the  Affidavits  not 
CMirt,  in  former  mstances,  had  admitted  affidavits  to  be  read  in  P®">^^^^^* 
ipport  of  aU^alions  made  by  the  bill,  where  those  allegations  re- 
ted  to  acts  of  the  parties,  and  the  defendant,  by  his  answer,  had 


r> 


1  Vm.  J,  427;  3  Bro.  C.  C.    Berkeley   v.  Brymer,  9  Ves.    355; 

Norway  v,  Rowe,  19  Ves.  148. 
(q)  Eden  on  Ininnctions,  108.  (0  Bott  v.  Birch,  4  Madd.  255. 

{#)  LaiM  a.  Williams,  6  Ves.  798  ;        («)  Cresy  o.  Beavaa,  13  Sim.  99. 
«.  Gardiner.  7  Ves.  308;        (x)  3Mer.lO. 


,  that  Qpon  the  motion  to  dissolve  sach  an  injunction,  the  plaintiff,  under 
me  eircnmstances,  is  entitled  to  read  affidavits  in  contradiction  to  the  an- 
rer,  not  indeed  to  all  points,  bat  to  many  points."  *^  If  the  whole  merits 
e  Mlirfwtocily  denied  by  the  answer,  the  injunction  is  ordinarily  dissolved. 
At  there  aie  exceptions  to  the  doctrine,  and  these,  for  the  most  part,  are 
Ifly  f6iolfil4e  into  the  principle  of  irreparable  mischief;  suoh  as  cases  of 
aerisd  waste,  or  of  asserted  mismanagement  in  partnership  concerns,  or  of 
aerted  violation  of  copy-rights,  or  of  patent  rights.  In  cases  of  this  sort, 
e  Covrt  will  look  into  the  whole  circumstances,  and  will  continue  or  dis- 
lw0  the  imonctioa  in  the  exercise  of  a  sound  discretion.  See  also  Moore 
Hjlton,  Dot.  Eq.  429 ;  Bank  of  Monroe  v.  Schermerhom,  1  Clarke,  303 ; 
mm  e.  Oliver,  1  Bland,  199 ;  Williams  v.  Hall,  ib.  195 ;  HolUster  v.  Bark- 
pTo  N.  Hamp.  230 ;  Villaffe  of  Seneca  Falls  v.  Matthews,  9  Paige,  504. 
(1)  It  is  now  auite  settled,  and  has  long  been  settled,  that  affidavits  may 
lead  agaiut  toe  answer  in  cases  of  waste.  See  Robinson  v.  Lord  Byron, 
Bio.  C.  C.  (Perkins's  ed.)  589,  note  (3) ;  Merwin  v.  Smith,  1  Green  Ch. 
i.  See  al»o  Iftac  v.  Humphace,  1  Sumner's  Vesey,  427  and  note  (a) ; 
ineoB  w.  Gardiner,  7  Sumner's  Vesey,  305b,  note  (a). 
The  polaqy  of  pseventing  irreparable  mischief  has  introduced  this  ex- 
plieii  to  the  mle  respecting  rea^ngr  affidavits  in  opposition  to  the  answer, 
eaaee  of  waste,  or  of  miscnief  analogous  to  waste,  but  this  exception  does 
t  extend  to  questions  of  title.  1  Smith  Ch.  Pr.  (2nd  Am.  edj  596,  600, 
1,  notes;  Eden  on  Ii^'unc.  (2nd  Am.  ed.)  136, 137,  383,  384 ;  Eastbum  v, 
rk,  1  John.  Ch.  444.  See  the  doubt  a*  to  this  point  respecting  the  quet- 
D  of  title.    Poor  o.  Carleton,  3  Sumner,  80, 81. 
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Caase  against  neither  admitted  nor  denied  the  truth  of  them  (1).     The  practice, 
DiBsolviDg.     however,  appears  to  have  been  laid  down  too  generallj,  and  in  i 

except  for  subsequent  case  (y),  his  Lordship  said — "  he  did  not  recoUect  tlut 

the  purpose  of  the  exception  to  the  rule,  as  to  affidavits,  had  been  carried  fortber 

u^enU  *  ^^    *^*°  *^^'  ""  '*^^  *^  ^^^^^  ^  ^^"^*  **  ^^^^  *^  '**  ^^'  and  the  de 
fendant  says  he  does  not  know  whether  the  statement  is  contd  ir 

not,  then  you  may  verify  them  by  affidavit  (z) ;  bat  as  to  Acif 
which  the  defendants  do  not  know  of,  you  cannot  have  the  beoA 
of  them  all,  except  so  far  as  you  may  be  able  to  prove  them  t(  tfae 
trial."  And  this  appears  to  be  the  present  practice  of  the  Conrt; 
for  in  the  case  of  Castellain  v,  Blumenthal  (a),  where  the  pliin- 
tiff's  counsel,  upon  showing  merits  confessed  in  the  answer,  is 
cause  against  dissolving  an  injunction,  tendered  an  affidavit  to 
substantiate  certain  allegations  in  the  bill,  as  to  which  the  defen- 
dant stated  in  his  answer,  that  he  was  ignorant,  the  V.  C.  of 
England  refused  to  receive  it,  saying  that  the  point  was  qaite  set- 
tled. 
So  also  where       The  same  rule  applies,  where  the  plaintiff  instead  of  shoving 

plaintiff  moves  ^ause  against  the  dissolution  of  an  injunction,  has  to  makei  rob- 
tor  an  injonc-  .^.         ^  ^  ..         .r.v 

tion.  stantive  motion  after  answer  for  an  injunction  (o). 

Where  a  defendant  refers,  by  his  answer,  to  the  answer  of  a  co- 
defendant,  it  may  be  read  against  him  upon  a  motion  for  an  in- 
^"d^^  d^  \    junction  (c) ;    so  also,  when  a  defendant  in  his  answer  refers  to 
read  where  re-  pleadings  at  Law,  but  for  greater  certainty  refers  to  a  c(^yof  them 
fcrred  tx).  when  produced,  the  plaintiff  may,  upon  a  motion   for  an  inyimcr 

tion,  read  the  whole  of  such  pleadings  from  a  copy  verified  by  affi- 
davit (d). 

Where  contin-      Where  the  merits  of  the  plaintiff's  bill  have  been  so  far  confes- 

ing^  sed,  by  the  answer,  as  to  render  it  proper  for  the  Court  to  sustun 

the  injunction,  it  will  be  continued  to  the  hearing ;  but  an  injaD& 

tion  is  never  continued  to  the  hearing  as  a  matter  of  course,    h 

was  in  one  case  contended,  before  Lord  Hardwicke,  that  if  there 

(y)  Barrett  T?.  Tickell,  Jac.615.  whether  they  were  of  the  testator's 

(r)  Vide  Hodgson  v.  Dean,  2  S.  &  handwriting  or  not,  but  that  the  mod- 

S.  221 ;  and  Taggart  v.  Hewlett,  1  ern  practice  was  to  allow  documents 

Mer.  499,  in  which  Lord  Eldon  said  of  this  sort  to  be  verified  bjaffidtTit. 

that,  according  to  tlie  old  practice,  (a)  12  Sim.  47. 

the  plaintiff  might  have  left  these  let-  (b)  Clapham   v.  White,  8  Ves.  35; 

ters  in  the  hands  of  his  clerk  in  Court,  Barwell  v.  Barwell,  5  Beav.  373. 

and  have  called  upon  the  defendant  (c)  Anon.  1  P.  Wms.  311. 

by  his  bill,  to  inspect  them  before  he  (d)  Rawson  v.  Samuel,  4  M.  &  C. 

put  in   his  answer,  and  then  to  say  330. 

(1)  See  Poor  v.  Carleton,  3  Sumner,  78  to  83  j  post,  1832,  note. 
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ach  a  doubt,  that  the  Court  may,  at  the  hearing,  decree  either  Cauw  against 

»  wiy  or  the  other,  it  is  a  reason  to  continue  the  injunction  till  y,^^^!!^!^^ 

t  healing ;  his  Lordship,  however,  overruled  this  argument  with- 

;  any  hesitation  (e). 

There  are  many  cases,  however,  in  which  the  Court  will  only  "^^l^one^Tnto* 

itinue  the  injunction  upon  the  condition  of  the  plaintiff  paying  Court. 

lertahi  sum  of  money  into  Court ;  as,  for  instance,  where  there 

I  been  a  Terdict  at  Law  (/ ),  or  an  award  for  a  sum  of  mon- 

(g),  or  where  the  defendant  has  sworn,  by  his  answer,  that  a 

m  dt  maoej  is  due  to  him  (A). 

The  oM  practice,  in  these  cases,  was,  that  the  Court  always  dis-  ^^^  P^^^'' 

Ived  the  injunction,  or  refused  it  where  not  already  obtained, 

Htm  the  defendant  gave  a  judgment  at  Law  for  the  money  sworn 

e,  aad  a  release  of  errors  (t) ;  though  in  one  case.  Lord  Keeper 

MTth  is  represented  as  objecting  to  this  as  not  sufficiently  benefi- 

J  to  the  defendant ;  since  notwithstanding  the  release  of  errors, 

i  plttoliff  might  bring  his  writ  of  error,  and  put  the  defendant 

plead  his  rdease,  and  so  cause  delay  (k).     The  usual  mode.  Modem  prac- 

•weter,  at  present,  is,  to  order  the  money  to  be  paid  into  Court,  brin^uT 

r  which  reasooable  time  will  be  given,  according  to  the  greats  money  mto 

flB  of  the  anm,  or  the  distance  of  the  party ;  this,  however,  will  ^^^^' 

t  he  done  where  there  is  matter  confessed  in  the  answer  suffi- 

»it  for  a  total  relief  (/)  ,*  and,  in  general,  the  practice  is  confined 

eaaes  where  the  money  has  either  been  found  due  by  verdict  or 

ard,  or  »  sworn  to  be  so  by  the  answer  (m). 

In  the  following  case,  however,  an  extension  was,  from  peculiar extended 

camstances,  made  of  the  general  rule ;  the  plaintiffs,  seventy-  gtanceg?*"^^""" 

D  in  number,  who  were  underwriters,  had  filed  a  bill  to  furnish 

BOiaalfes  with  defences  to  actions  brought  against  them  on  cer- 

inpeKeies  of  insurance,  alleging  fraud  in  the  assured.  Four  of  the 

mea  had  been  set  down  for  trial,  and  in  consequence  of  a  mis- 

ke  by  the  defendant's  attorney,  had  been  tried,  and  verdicts  had 

so  obtained  in  them  for  the  defendants  in  Equity.    A  number 

the  plaintiflb  then  paid  into  the  hands  of  certain  persons  named 

an  agreement  signed  by  them,  the  amount  of  their  several  sub- 

iptions  in  trust,  to  be  applied  in  satisfaction  of  whatever  judg- 

mt  was  pronounced  by  the  Court  of  Law.    An  injunction  hav- 

l  been  afterwards  obtained,  for  want  of  the  answer  of  one  of  the 

;«}  Potter  V.  Chapman,  Amb.  96;        (h)    Prac.  Reg.  238;   Harr.  (ed. 

en  on  li^one.  112.  Newl.)  549. 

rf)  Prac.  Reg.  237,  240;  Harr.        (i)  Prac.  Reg.  240, 242, 


:g\  Prac.  Reg.  242;   Harr.  (ed.       (Z)  Toth.  37. 
•wl.)549.  (1  '  -' 


fewl.)  550.  (k)  Anon.  1  Vem.  120. 

------         ^  Toth.  37. 

W)  £den  on  Injonet.  113. 
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CoBtinoad  till  defioiidaDtSy  a  motion  was  made  that  the  injanctioa  might  be  iS^ 
^^*'^*  iolfedy  or  that  aach  of  the  plaiDtiffii  o  had  not  depoaited  dia  mfli' 
ay  daimed  on  the  loasea  aobject  to  the  deed  of  trnat,  dioidd  pV 
that  money  into  Coort  within  fimrteen  daya,  to  abide  the  efoHt  if 
the  aciiona  at  Law,  otherwiae  the  injonction  to  be  diaaolwed  ai  ti 
them;  and  tUa  motion  waa,  upon  argomenty  gnmted  (»). 
When  pbin.  The  abnaea  likely  to  arise  from  the  fteility  with  which  iqM> 
tiffat  Iaw       ^^^^^  1^  ^^^  proceedings  at  Law  were  fimnerly  obtained^  moMi 


where  the  plaintiff  at  Law  was  abroad,  and  eonaeqaentiy  i 

to  qppear  or  answer  in  time*  hsTe  long  since  attraeled  the  attote 

of  the  Coorta,  which  hare  in  aome  measure  obriated  tbeiB,  bf  ^ 

quiring  from  the  plaintiff  in  Equity  an  affidarit  of  the  mBiiltaf 

hia  case  (o).    As  a  atill  further  check  to  auch  abusaap  a  finte 

rule  has  been  adopted,  under  which,  whenerer  the  plaintiff  atLnh 

being  abroad,  hu  recovered  a  Tordiet,  and  an  injnnetioQ  hsabsaa 

obtained  bt  want  of  qppearanoe  or  answer,  an  order  m^  be  naiib 

•    upon  the  application  dP  the  defendant,  that  the  plaintiff  in  Efotf 

ahall  pay  into  Court,  within  a  reasonable  time  (generally  aaMBiAJ 

the  money  ao  recovered,  or,  in  default  thereof;  that  the  iquMliDa 

^  shall  be  dissdved  (p).    This  order,  however*  will  not  be  Bah 

without  an  affidavit  in  an  answer  *to  the  material  allegations  of  thi 

bill ;  and  several  moti<Mis  upon  this  subject  have  been  ordaiallo 

stand  over,  to  give  the  defendanto  time  to  file  satisfactory  dida- 

vits ;  and  though  it  is  stated  in  the  argument  of  CuUey  sit  Hick* 

li^g  (?)» ^^^^  Lofd  Bathurst  granted  the  motion  in  Wokett  v. 

Camevali  (r),  without  an  affidavit,  this  appears  to  have  been  tflui- 

take  (5). 

^In'uncti*'        Another  very  salutary  regulation  of  this  nature  is  prorided  by 

by  leMees  ^^  the  4  Gea  11.  c.  28,  s.  3,  which  enacts,  that  the  lessee  or  hii  if* 

against  land-    siguee,  or  any  person  claiming  under  him,  shall  not  have  or  oca- 

tinue  any  injunction  against  the  proceeding  at  Law  on  an  qeet- 

ment  brought  by  the  lessor ;  unless,  within  forty  days  next  sfier  t 

full  and  perfect  answer  filed  by  such  lessor,  he  shall  bring  iato 

Court  and  lodge  with  the  proper  officer  such  sum  astheleMr 

shall  swear  to  be  due  and  in  arrear,  over  and  above  all  just  iDov* 

jances,  and  also  the  costs  taxed  in  the  said  suit,  there  to  remain  tiD 

the  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  <m  gool 

security,  subject  to  the  decree  of  the  Court. 

'»)  Eennngton  «.  White,  3  Pri.  Sherwood   v.  White,  1  Bro.  C  C 

^*  452;  Acton  o. Mark, 2  Bro. C.  CM* 

(o)  Ante.  p.  502.  Colley  v.  Hickling,  ib.  182. 

(p)  Weskett  e.  Camevali,  2  Bro.  (q)  Ubi  supra. 

C.  C.  182,  n.  J  Cofflan  r.  Reqaenean,  (r)  Ubi  supra. 

lb. ;  MitcheU  «.  Davis,  cit.  ib. ;  PotU  hS   Vide  Potts  e.  Butkr.  1  CWi 

V.  BuUer,  ib. ;   1  Cox,  330,  S.  C;  830. 


lei' 
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e  injanction  is  continued,  the  cause  in  Equity  ought  to  Continued  till 
:ed  to  a  hearing ;  if  it  be  not,  and  the  Court  is  satisfied  s^^^^^^j^ 
m  any  intentional  delay  on  the  part  of  the  plaintiff,  the  Caose  ocurht 
win  be  dissolved  (t).     And,  by  Lord  Bacon's  24th  Or-  to  be  proseca* 
is  provided,  that  if  no  prosecution  is  had  for  the  space  -ence.         ' 
riDfly  the  injunction  shall  fall  of  itself  without  further 

sral  course,  however,  is  to  move,  at  the  proper  time,  9'  ^!^^  ™*y  ^ 
I  may  be  dismissed  for  want  of  prosecution,  to  which    """"^  * 
drcnmstance  of  the  injunction  having  been  obtained, 
rant  of  an  answer  (x),  or  upon  the  merits  (y),  is  no  ob- 
r  if  showing  cause  against  dissolving  an  injunction  such 
gin  the  cause  as  will  prevent  the  dismissal  of  the  bill  (z). 


iswer  contains  a  sufficient  defence  to  the  case  stated  in  ^^^^^^^ 
t  injoncUon  will  be  dissolved  (1) ;  so  where  a  plea  is 

[ed  Newt.)  548.  Waterworks  Company,  2  Mer.  61 ; 

M**  Old.  14.  Bliss  V.  Collins,  cited  ib. 

.  Snee,  3  V.  ^b  B.  170.  (z)  Earl  of  Warwick  v.  Duke  of 

DDain  o.  South  London  Beaufort,  1  Cox,  111. 

9  the  answer  denies  the  facts  on  which  the  plaintiff's  equity 
imetioa  will  be  dissoWed.  Reid  v.  Gifford,  1  Hopk.  416 ;  Gib- 
n,l  Bhuid,355;  Hollister  v.  Barkley,  9  N.  Hamp.  230,  238; 
fr  Ohio  Canal  Co.  v,  Baltimore  &  Ohio  Rail  Road  Co.  4  Gill 
llooTe  V.  Reed,  1  Ired.  £q.  418 ;  Livingston  v.  Livingston,  4 
Wtkeman  v.  Gillespy,  5  Paige,  112;  McFarland  v.  McDowell, 
Repos.  110;  Williams  v.  Berry,  3  Stew.  A,  Port.  251;  Christ- 
htfU  1  Hay  w.  123 ;  Thompson  v.  Allen,  2  Hay  w.  151 ;  Parkin- 
dale,  3  Scam.  370.  Not,  however,  unless  the  denial  is  positive. 
I  BfllLkelin,  1  Paige,  100 ;  Wakeman  v.  Gillespy,  5  Paige,  112; 
nderson,  2  John.  Ch.  204 ;  Hollister  v.  Barkley,  ubi  supra.  A 
■Ibnnation  and  belief  is  not  sufficient.  Apthorpe  v.  Comstock, 
:  Ward  v  Van  Bokkelin,  supra ;  Poor  v.  Carleton,  3  Sumner, 
Bank  v.  New  York  &  Sharon  Canal  Co.  1  Paige,  311.  Nor 
answer  sufficient.  Williams  v.  Hall,  1  Bland,  1^ ;  nor  a  con- 
■wer,  Tong  v.  Oliver,  1  Bland,  199 ;  nor  is  the  answer  sufficient 
pose,  if  there  be  an  extreme  improbability  in  the  defendant's 

Moore  v.  Hylton,  1  Dev.  Eq.  429. 

)  equity  of  an  injunction  bill  is  not  charged  to  be  within  the 
f  toe  &fendant,  and  the  defendant  merely  denies  all  knowledge 

the  facts  alleged  therein,  the  iniunction  will  not  be  dissolved 
id  answer  alone.  Rodsfers  v.  Rodgers,  1  Paige,  426 ;  Quacken- 
Riper,  1  Saxton,  (N.  J.)  476.  And  it  is  alwavs  a  good  answer 
ition  to  dissolve  an  injunction  upon  bill  and  answer,  that  the 
i  bill  upon  which  the  injunction  rests,  is  not  denied  bv  the  de- 
oogh  no  exceptions  have  been  filed.     Wakeman  v.  Gillespy,  6 

iT  is  sufficient,  however,  if  it  disprove  the  &cts  stated  in  the 
[and  V.  M'Dowell,  1  Car.  Law  Repos.  110.  The  defendant 
ow  that  the  evidence  of  the  plaintiff  is  entitled  to  no  credit 
TOWy  4  Rand.  1.    The  answer  must  be  sworn  to  if  the  defend- 
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In  what  Caiei  allowed,  there  is  ordinarily  an  end  of  the  injanction,  but  not  il- 
'  ways;  and  the  Court  has  said,  that  an  injunction  ia  not  abeolotdj 
dissolved  upon  the  allowance  of  the  plea,  bat  only  ntst,  bectose 
there  may  be  some  equity  shown  to  continue  it  (a).  It  is,  hover- 
er,  a  matter  nearly  of  course  to  dissolve  the  injunctioo,  after  plei 
allowed  (6).  Where  a  cross  bill  has  been  filed,  if,  when  the  onf 
inal  bill  has  been  answered,  the  second  is  not  answered  in  eiglit 
days,  the  injunction  will  be  dissolved  (c). 

When  revived     If  an  injunction  be  dissolved,  yet  if  there  be  cause,  it  nij  be 

after  ii  refer-     revived  on  motion  (e)  (1) :  thus,  where  a  reference  of  the  umw 
ence  for  in-  \  /  \   /  > 

^.^^^7JI       («)  Pnw5-  ^8'  242.  swer  stated  a  fuD  defence ;  there  W 

imperunence.       ^^^  phiUipi  v.  LAnghom,  1  Dick,  been  a  reference  to  the  MMttr  ii  to 

148 ;  hot  where  the  plea  is  allowed  title,  npon  a  bill  Ibr  a  speexfie  per* 

to  stand  for  an  answer,  the  defendant  formance  of  an  agreement  and  in  ia* 

cannot  move  to  dissolve  absolutely,  junction  to  restrain  the   defendaat 

but  only  nisi,  ante,  p.  1825,  We  have  from  proceeding  at  Law  to  reoorer 

seen  that  now,  under  the  48th  Order  part  of  the  purchaae-monej  fsid  n 

of  May,  1845,  upon  the  allowance  of  advance ;  this  answer  stated  etrean- 

a  plea  to  the  whole  bill,  if  the  plain-  stances  which  showed  thit  a  deens 

tiff  does  not  undertake  to  reply,  the  could  not>e  made  on  the  groond  of 

bill  is  to  be  dismissed  out  of  Court  want  of  title  and  oatstaii£a|  ncasi- 

(ante,  482,  794)  ;  in  such  a  case  it  is  brances ;  the  Court,  howcfcr,iefei- 

presumed  that  the  injunction  would  ed  to  dissolve  the  injaiictioii,withoQt 

be  dissolved  without  motion.  the  Master's  report,  as  it  wiMilii  be  ia 

(c)  Hind.  59 ;  Prac.  Reg.  235, 241 .  effect  deciding  the  cause,  Church  f. 

There  is  a  case  in  which  an  injunc-  Legeyt,  1  Pri.  301. 
tion  was  continued,  though  the  an-        (c)  Prac.  Reg.  242. 

ant  wishes  to  move  to  dissolve  an  injunction  upon  the  bill  and  answer. 
Doufhrej  r.  Topping,  4  Paige,  94 ;  and  this,  though  the  oath  is  waived,  or 
is  otherwise  unnecessary,  ib. ;  Manchester  v.  Day,  6  Paige,  295. 

But  an  injunction  is  not  dissolved  of  course,  even  upon  a  full  deniil  of 
the  equity  of  the  bill,  if  the  Court  can  see  in  the  facts  disclosed,  ffood  rea* 
sons  for  retaining  it.  Bank  of  Monroe  v.  Schermerhorn,  1  Clarke,  303; 
Hollister  v.  Barkley,  ubi  supra;  Shellman  v.  Scott,  R.  M.  Charlt  330,381; 
Sherrill  r.  Harrell,  1  Ired.  Eq.  194 ;  Chetwood  v.  Brittan,  1  Green  Ch.439. 

In  Poor  V.  Carleton,  3  Sumner,  75,  76,  Mr.  Justice  Story  remarks,  "I 
confess  I  should  be  sorry  to  find,  that  any  such  practice  had  been  estab- 
lished, as  that  a  special  injunction  should,  at  all  events,  be  dissolved  opoo 
the  mere  denial  by  the  answer  of  the  whole  merits  of  the  bill.  There  are 
many  cases  in  which  such  a  practice  would  be  most  mischievous;  naj, 
might  be  the  cause  of  irreparable  mischief.  The  true  rule  seems  to  me  to 
be,  that  the  question  of  the  dissolution  of  a  specif  injunction  is  one  which, 
after  the  answer  comes  in,  is  addressed  to  the  sound  discretion  of  the  Omit*' 
"  Extraordinary  circumstances  may  exist,  which  will  not  only  justifr,  bat 
demand  the  continuation  of  the  special  injunction."  ''  1  am  not  satisfied, 
that  the  authorities  do  establish  a  contrary  doctrine.  If  they  did,  I  should 
hesitate  to  follow  them  in  a  mere  matter  of  practice,  subversive  of  the  very 
ends  of  justice."  See  Moredock  r.  Williams,  1  Tenn.  325;  Hollister  r. 
Barkley,  ubi  supra ;  Shellman  v.  Scott,  R.  M.  Charlt.  380,  381 ;  Parkinson 
V.  Trousdale,  3  Scam.  370. 

(1)  Where  the  dissolution  of  an  injunction  has  been  obtained  by  fraud, it 
may  be  reinstated.  Billingsleu  v.  Gilbert,  1  Bland,  568.  See  Gillian  r- 
Allen,  1  Rand.  414;  Be^  v.  Gibson,  4  Hen.  &  Munf.  481;  Radford  f. 
Innes,  1  Hen.  &,  Munf  8. 
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c>T  insufficiency  has  been  shown  for  cause  against  dissolving  the  In  what  Caaei 

njanction,  and  the  plaintiff  has  been  pat  upon  terms  of  obtaining       ^"^  ^^  ' 

he  Master's  report  within  a  certain  time,  but,  having  failed  to  do 

o,  the  injunction  is  dissolved :   if  the  Master  afterwards  reports 

be  answer  insufficient,  the  plaintiff  may  of  course,  move  to  revive 

lie  injunction  (/) ;   but,  after  a  reference  for  impertinence,  it 

ieems  doubtful  whether  such  a  motion  can  be  sustained  (g). 

The  motion  has  also  been  refused,  where,  the  Master  having 
reported  in  favor  of  the  sufficiency  of  the  answer,  exceptions  have 
bi^en  taken  to  his  report  {h) ;  in  like  manner  it  has  been  refused, 
where  the  Master  of  the  Rolls,  upon  exceptions  taken  to  the 
Master's  report,  allowing  exceptions  for  insufficiency,  had  affirmed 
them,  thinking  the  answer  sufficient,  and  an  appeal  had  been 
presented  against  the  judgment  (t).  The  Court  has  also  reftised 
to  revive  an  injunction  which  had  been  dissolved,  upon  the 
Doming-in  of  an  answer  denying  all  the  circumstances  of  the  bill, 
ilthough  a  true  bill  had  been  found  against  the  defendant  for 
peijary  committed  in  that  answer  (i). 

We  have  ahready  had  to  consider  the  effect  of  an  amendment  of 
the  biU  upon  the  common  injunction,  and  the  privilege  conferred 
apon  the  plaintiff  by  the  60th  Order  of  May,  1845,  of  obtaining 
9ne  order,  as  <tf  course,  to  amend  his  bill  without  prejudice  to  an 
injunction  (/). 


Section  III. 
Special  Injunctions, 

Spbcial  injunctions  are  those  which  are  granted,  not  as  a  mat*  Nature  of  spe- 
ter  of  course,  but  upon  the  special  circumstances  of  the  case,  ci*l  injunction. 
whether  such  circumstances  are  disclosed  by  the  answer  of  the 
lefendant  or  upon  affidavits  (/). 

The  granting  of  special  injunctions  is  discretionary,  but  they  Not  granted 
ire  now  granted  much  more  frequently  than  they  were  former-  bfu^id*^'* 


Q7;  I 
Order 

(r)  Ante,  876.  (k)  Clapham  v.  White,  8  Yes.  35. 

(X)  Ante,  891 ;  bat  if  the  Court        (t)  Ante,  p.  483. 
lUowfl  the  exceptions,  the  injunction        (Q  Ante,  p.  1811. 


Daneey  v.  Browne,  4  Mad.    may  be  revived, 
ante,  891,  and  28th  Art.  of  16th        (i)  Scott  v.  Mackintoah,  1  V .  &  B. 
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In  what  Casei  ]y  (m).      In  earlier  times  thej  could  be  obtained  upon  petition, 

t^afffaTnot    ^^  several  Orders  have  been  directed  against  that  practioe ;  and 

prayed  by  Bill,  it  may  now  be  stated,  as  a  general  rule,  that  impaUtums  wiUmt 

^'^^^^^'^^^  &e  granted  except  upon  a  bill  JUed  for  the  purpose  of  speei/kalhf 

My^^wt  a  pr^i^  for  «  ii^unction  (1) ,  nor  against  ant^  one  who  is  not  a 

party  to  the     party  to  the  suit  (n).     The  rule,  however,  is  not  aniversai,  bot  is 

"^^  subject  to  several  exceptions ;  thus,  if  the  CSoort,  having  fall  tog^ 

adecrroina    "^"^^  ^^  ^  matter,  has,  by  its  decree,  taken  it  into  its  own 

foreoloseare      hands,  it  will  interfere,  by  its  injunction,  to  prevent  injury  lathe 

'^^  property  either  by  the  parties  litigant  or  others,  aldiongfa  then  is 

no  injuncticm  prayed  by  the  bill  (2).    Instances  of  this  oecor  in 

cases  of  foreclosure,  in  which,  if,  after  a  decree  to  accouit,  the 

mortgage  attempts  to  cut  timber,  the  Court  will  enjoin  hhi, 

though  tkere  was  no  prayer  for  an  injunction  in  the  bill  (o). 

And  after  de-       Upon  the  same  principle,  if  there  has  been  a  deeroefor  the  a^ 

^5^/?'J?5      mimstration  of  assets,  the  Court  will  restrain  a  ereditor,  iHk)  is 

adnunistration  ,  .     -  ,.  i  .         , 

of  assets.         not  a  party  to  the  suit,  from  proceedmg  at  law  against  the  tata^ 

tor's  or  intestate's  estate  for  his  own  individual  ddil  (3).    This  it 

does,  because  it  considers  the  decree  it  has  made  in  the  natms  of 

a  judgment  for  all  the  creditors  (p),  and  having  taken  the  food 

into  its  own  hands,  it  will  administer  it  equitably,  and  not  permit 

Creditor  may   the  executor  to  be  pursued  at  law.    It  was  not  until  the  latter  end 

be  restrained    Qf  tjjg  last  century  that  this  remedy  was  given,  unless  where  a  bill 

from  proced-      ^  .    .  .         ,     ,    ,  ,     /. ,    i  .  ,  j- 

ing  at  Law,      l<^r  an  injunction  had  been  expressly  tiled  against  the  creditor 

whose  action  was  sought  to  be  restrained  ;  but  it  then  began  to 

(m)  Potter  1?.  Chapman,  Amb.  99;  (o)  Wright  v,  Atkyns,  1  V.  &  B. 

Hanson  v.  Gardiner,  7  Ves.  307.  313,  314. 

(n)    Prac.  Reg.  231;    Dawson  v.  (p)  Martin  i?.  Martin,  1  Vea.  211 ; 

Princeps,  2  Anst.  521 ;  Gadd  v.  Wor-  Bank  of  England  v.  Morice,  For.  217; 

rail,  ib.  555 ;  Brown  v.  Frost,  1  Sugd.  2  Bro.  P.  C.  465. 
V.  &P.8thed.206. 


(1)  See  ante,  447,  448,  and  notes;  Walker  v.  Devereaux,  4  Paige,  229; 
Story  Eq.  PI.  §  41,42. 

The  bill  or  petition  asking  for  an  injunction  must  be  sworn  to.  Wliere 
the  facta  on  which  the  injunction  is  asked  are  not  within  the  personal  knowl- 
edge of  the  plaintiff,  he  should  state  the  facta  on  his  own  information  and 
be&ef,  and  annex  the  affidavits  of  the  person  from  whom  he  obtained  the  is* 
formation,  or  some  other  person  who  can  swear  to  the  truth  of  the  mate- 
rial allegations  in  the  bill.  Campbell  v.  Morrison,  7  Paige,  157 ;  Bank  of 
Orleans  v.  Skinner,  9  Paige,  305.    See  Hammersley  t).  Wyckoff,  8  Paige,  52. 


(2)  See  Matter  of  Hemiup,  2  Paige,  319. 
But"  ... 


3ut  it  is  a  general  rule  that  an  injunction  will  not  be  granted  against  per- 
sons who  are  not  parties  to  the  suit.  Fellows  v.  Fellows,  4  John.  Ch.  25 ; 
Waller  v.  Harris,  7  Paige,  167. 
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(3)  Thompson  v.  Brown,  4  John.  Ch.  642.    See  Benson  v.  he  Roy,  ibid. 
>1. 


Special  Ii^undums.  1885 

,  lh«t  as  a  decree  in  Equity  could  not  be  pleaded  at  Law,  ^^  ^****  9f** 

t  Courts  of  Law  do  not  notice  a  decree  in  Equity,)  it  was    t^ugib^ot 

ble,  in  order  to  save  expense,  that  the  executors,  when  pnyed  by  BUI. 

onld  be  able,  upon  ffivinff  notice  to  the  creditor,  to  brinff  ^""^^Y^^^ 
J  J  *•       /  V  ®  at  the  instance 

>y  an  carder  made  upon  motion  (q).  of  personal 

|K)wer  is  not  confined  to  the  executor  or  administrator  representative^ 

It  the  injunction  will  equally  be  wanted  on  the  application  TT"  ^/  ^®^ 

•     /  X  r        .1.  i-*      /  %  r  ^^  heir  of  another 

leir  (r),  or  of  another  creditor  (i),  or  of  a  common  lega-  creditor,  or  of 

swen,  as  it  seems,  of  a  residuary  legatee  (t).     There  is  no  residua  ryleg- 

I,  however,  in  ^which  a  creditor  at  Law  has  ever  been  ^ 


there  was  a  decree  under  which  he  could  come 
,  util  there  is  such  a  decree,  the  creditor  ought  not  to  be 
1  cf  the  benefit  of  a  prior  judgment  (ti) ;  but  when  the 
has  been  made,  then,  firom  that  moment,  it  must  be  pre- 
[f  it  precedes  the  judgment  in  point  of  time,  and  all  the 
8  mast  be  paid  according  to  their  priorities  as  they  then 

ihheiigli  the  rule  is,  that  the  Court  will  interfisre  to  give  What  acts  of-  , 

» its  own  decree,  yet  it  will  not  interfisre  to  protect  an  ex-  depri^e^  him  of 

firoB  tty  liability  to  which  he  may  have,  personaDy,  sub-  the  protection 

tdmself ;  wherefore,  if  he  has  put  in  such  a  plea  at  Law  as  Court 

alie  the  creditor  to  a  judgment  de  boms  propnis,  or  to  a 

Bt  de  bemis  teUatoris  et  si  turn  de  bonis  prcpriis,  the  execu- 

it  w31  not  be  restrained  (y).    What  will  amount  to  such  a 

not  easily  to  be  gath^ed  from  the  cases,  but  the  princi- 

m  which  the  Court  of  Chancery  acts  are  fully  gone  into 

lained  by  Lord  Langdide,  M.  R.,  in  Lee  v.  Park  (z),  and 

it  it  appears,  diat  all  pleas,  excq>t  a  general  issue,  or 

imtustravit,  would  be  considered  to  have  that  effect. 

to  be  remarked  that,  in  one  case,  where  the  executors  had  Effect  of  al- 

I  judgment  to  go  by  default,  Lord  Eldon  granted  an  injunc-  m^^tto'go^y 

ondeiing  that  an  executor's  snffisring  judgment  to  go  by  default. 

was  no  more  than  saying  that  he  was  willing  to  do  witat- 

yoort  of  Law  or  Ekpiity  might  diink  proper  (a)  :  but  on 

zton  V.  Douglas,  8  Ves.  520.  (z)  Largan  v.  Bo  wen,  1  Sch.  &, 

irtiB  V.  Martin,  nbi  supra.  Lef.  296 ;  Lee  v.  Park,  1  Keen,  724. 

er  9.  Kearsley,  2  Mer.  482,  n.  (y)  Terrewest  v.  Featherby,  2  Mer. 

x>ks  V.  Reynolds,  1  Bro.  C.  480 ;   Clarke  v.  Earl  of  Ormonde, 

S  Swanst.  545  ;    and  see  Jac.  108 ;  Lord  v.  Wormleighton,  ib. 

.The  Earl  of  Ormonde,  Jao.  148;   Price  v.  Evens,  4  £m.  514: 

Kent  V.  Pickering,  5  Sim.  569. 

ish  o.  Higgs,  4  Ves.  637;  (z)  1  Keen,  714. 

*erry  v.  Phelips,  10  Ves.  34 ;  (a)  Dyer  v.  Kearsley,  2  Mer.  482,n. 
Ibot,  22. 
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Of  Injuneiums 


Upon  what 
terms  iiimiic< 
tion  will  be 
granted. 


In  what  Caaei  another  occasion,  his  Lordship  intimated  that  it  is  the  dat^  <^f 
ti^^  not  executors  to  apply  at  once  for  an  injunction :  for  he  took  it  ta  be 
prayed  by  Bill,  clear  that  if,  after  a  decree  to  account,  the  executors  should  let 
judgment  go  by  default,  or  should  permit  the  creditor  to  proceed 
at  Law,  they  would  be  responsible ;  they  might  indeed  be  allowed 
to  stand  in  the  place  of  those  creditors  against  the  estate,  but 
they  could  not  do  more  (b). 

It  may  be  obser?ed  here,  that,  as  the  practice  of  granting  ixx- 
junctions  of  this  description  might  be  liable  to  much  abuse,  by  a 
friendly  creditor  filing  a  bill  and  obtaining  a  decree,  it  has  been 
laid  down  as  a  rule,  that  an  injunction  to  restrain  a  crtdOer  fromm 
proceeding  at  Law  after  a  decree^  shall  never  he  granted  \ 
an  affidavit  fi'om  the  executor  as  to  what  assets  he  has  in  his  i 
(c).    The  rule,  however,  is  liable  to  exception  where  the  asB^ts 
are  stated,  or  the  balance  is  set  forth  in  his  answer  (d),  so  as   to 
enable  a  motion  for  the  payment  of  it  into  Court  to  be  made^  i 
then  the  injunction  will  be  granted  upon  the  terms  of  the  i 
tor's  bringing  the  money  into  Court,  which  will  make  soohonl^r 
as  the  state  of  the  assets  requires  {e).    It  is  right  to  state,  in  iibu 
place,  that  a  creditor,  who  is  restrained  by  an  injunctioii  of  tSw 
nature,  is  entitled  to  his  costs  at  Law,  up  to  the  time  when     k 
first  had  notice  of  the  decree  (/),  but  not  to  the  costs  8ab«»> 
quently  incurred,  nor  to  the  costs  of  the  motion  (g).    It  appean 
to  have  been  stated  by  the  Registrar,  in  Drewry  v.  Maebeo  C^)' 
to  be  the  usual  form  to  direct  the  injunction  to  issue  ''on  ptjn^^Qt 
of  costs; "  but  Lord  Eldon  said,  this  was  improper ;  and  itae^ns 
that,  in  such  cases,  the  costs  of  the  creditor,  up  to  the  time  wImd 
he  had  notice  of  the  decree,  should  be  proved  as  a  debt  aoder 
the  decree  (t). 
Injunction  in        I*  ^^  to  be  remarked,  that  this  injunction,  when  granted^  **  * 
such  cases  spe-  special  injunction  which  restrains  the  creditor  in  general  terins, 
^*   '  not  merely  from  suing  on  to  execution,  but  from  all  further    P^^ 

ceedings  in  the  action  he  has  brought  {k). 

The  second  occasion  in  which  an  injunction   will  be  gf^^, 
without  a  bill  being  filed  for  the  express  purpose,  is  where  a  p^  ^^ 


CoBts  of  a 
creditor  re- 
strained by 
injunction. 


In  cases  of 
election. 


(6)  Clarke  o.^Earl  of  Ormode,  ubi 
snpra. 

(c)  Cleverly  c.  Cleverly,  cited  8 
Ves.  521. 

(d)  Gilpin  v.  Lady  Southampton, 
18  Ves.  469. 

(6)  Ibid. 

(/)    Pazton  r.  Douglas,  8    Ves. 
521 J  Jackson  r.  Leaf,  1  J.  &  W.  231. 


{g)  Cune  V.  Bowyer,  3  Mad- 
Anon.  2  S.  &  S.  424. 

(A)  3  Swanst.  541.  ^^^ 

(i)  Goate  r.  Fryer,  2  Cox,  ^l^ 
3Bro.  C.  C.  24. 

(A)  Ibid.  Kenyon  r.  Woi 
2  Dick.  668;  Fenton  o. 
ton  on  Decrees,  302. 


Special  Ir^unctions.  183? 

tiff  18  proceeding  against  the  defendant,  both  at  Law  and  in  Eqai-  Ib  what  Casei 

ty,  at  the  same  time,  and  for  the  same  matter ;  in  such  cases,  as  ^^Jjl^^r-Jr 

we  hare  seen  (/),  the  defendant  has  a  right,  upon  putting  in  his 

Ultfwer  to  the  bill  in  Chancery,  to  call  upon  the  plaintiff  to  elect 

in  which  Court  he  will  proceed,   and  then,  if  the  plaintiff  elects 

to  proceed  in  Equity,  the  Court  will  interfere,  by  injunction,  to 

restrain  him  from  further  proceeding  at  Law  (1). 

The  remedy  giren  by  election  also  applies  to  a  case  where  the 
plaintiff  has  not  proceeded  to  a  decree.  After  decree,  the  benefit 
of  the  ofder  to  elect  is  lost,  because  the  plaintiff  has  already 
made  his  election,  and  the  decree  has  decided  the  question  be- 
tween the  parties.  But  after  decree,  although  under  special  cir- 
eamstances,  the  plaintiff  will  be  permitted  to  sue  the  defendant, 
both  under  the  decree,  and  also  to  adopt  proceedings  against  him 
in  other  Courts,  and  in  foreign  countries ;  yet  the  plaintiff  ought, 
before  taking  such  steps,  to  apply  for  leave  to  the  Court,  and  if  he 
proceeds  without  such  leave,  the  Court  will  restrain  him  upon  the 
ippIicatioQ  of  the  defendant  (m). 

Another  class  of  cases  in  which  an  injunction  may  be  obtained  where  action 
without  a  bill  being  filed  for  that  purpose,  has  been  already  point-  ^^  ^^^ 
bd  out  as  proceeding  from  the  jealousy  entertained  by  the  Court  fJue^impriL 
9f  any  interference  with  its  process  by  another  tribunal,  for  which  pnment  under 
reason  the  Court  will,  as  we  have  seen,  issue  its  injunction  to  re- 1.^^       ^'^* 
iCrain  an  action  at  Law  to  recover  damages  for  false  imprisonment 
under  process  of  contempt  improperly  issued  (it). 

With  the  exertions  above  enumerated,  the  rule  is  invariably  ^'^^  moat  have 
that,  before  the  Court  will  issue  an  itifunction,  a  bill  must  be  Jiled,  a/j^Janotion. 
tf  wMck  an  a  prayer  far  an  injunction  must  form  a  part ;  for, 
notwithstanding  the  boasted  efficacy  of  the  prayer  for  general  re- 
lief, it  has,  as  we  have  already  seen,  been  determined  that  an  in- 
junction cannot  be  obtained  under  that  prayer  alone  (o)  (2). 

The  various  cases  in  which  this  Court  will  interfere  by  injunc-  in  what  cases 
ioo,  are  almost  as  numerous  as  the  matters  which  fall  within  the  ^  injunction 
iquitmhle  jurisdiction  of  the  Court  of  Chancery  ;  for,  whenever  a       ^'^ 

(I)  Ante,  p.  961.  will  be  sufficient  though  not  men- 

(m)  Wedderbum  v.  Wedderbum,  tioned  in  the  special  prayer,  yet  if 

I  BeaT.  906.  the  bill  prays  for  the  injunction  in 

(m^  Vide  ante,  540-1.  the  praver  for  relief,  it  must  do  it 

(#)  Ante,  p.  456-7.  It  is  to  be  ob-  also  in  the  prayer  forprocess.   Wood 

Mmd,  that  although  a  prayer  for  an  v,  Beadell,  3  Sim.  273. 

injviiction  in  the  prayer  for  process, 

Rogers  v.  Vosburgh,  4  John.  Ch.  84« 
StOTj  Eq.  PI.  §  41  and  note. 

154 


I8»  Ofigt 

iA  what  C^pluntiff  is  entided  to  eqaitaide  idief,  then,  if  that  idief  €«- 
^•_^j^|*^^  nsti  in  restruning  the  commiBrioii  or  continuance  of  aooie  aettf 
the  defendant,  the  Court  will  injoin  him  by  meana  of  thiapnH- 
itory  writ  There  are  some  caaea,, however,  in  which  an  iqa» 
tion  will  not  be  granted,  and  the  oonaideratioB  of  theae^  iaih 
firat  place,  will  clear  the  way  befim  na  for  the  fUler  in 
of  the  aabject 
^^.^J^*^     ItiaaneauUiahedmlethattheCoortawiDffranti 

BtO066diBfli  in 

OTimiMdinai-  V  ordef  in  the  nature  of  an  injonction,  la  i 

ten.  cHmmalmaUer.    «* If  they  did/'  aaid  Chief  Joatice  Hdt.'^Ai 

Court  of  Queen'a  Bench  would  break  it,  and  protect  aay  Ail 

would  proceed  in  contemptofit"  (p).    Accordingly.inthacai 

of  Lord  Montague  v.  Dndman  (9),  Lord  Haxdwieka  aDawrl  1 

demurrer  to  a  bill  fiv  an  injunction  to  atay  prooeednga on  aa» 

daawf  iaaued  to  compel  the  Lord  of  a  Manor  to  hold  a  Oowt 

<*  The  Court,"  he  aaid, ''  hu  no  juriadiction  to  granti 

tion  to  atay  proceedings  on  a  mtmdamnt,  or  on  an  i 

an  information,  or  a  writ  of  prohibition.'*    But  this  raalMiion  i^ 

pliea  only  to  caaea  where  the  partiea  aeeking  redreni  fay  aiah  fB^ 

ceedinga  are  not  the  plaintifi  in  Equity,  for,  if  they  are,  Asa  Air 

are  aubject  to  contnd  by  an  order  peracmally  ai&fttmg  ilm ;  H 

whm  parties  have  submitted  their  rights  to  the  Court,  dNB  A» 

Court  has  certainly  a  jurisdiction,  and  it  may  interfere. 

When  ^|ain-         If,  for  instance,  a  suit  were  to  be  instituted  to  establish  t  rigkt 

ire^s^wS'"*^'  to  land  where  entries  have  been  made,  and  the  bill  should  boA  to 

redresi  by        quiet  the  possession,  and  after  filing  the  bill  the  plaintiff  AoiM 

criminal  pro-    prefer  an  indictment  for  a  forcible  entry,  which  is  of  a  double  at* 

as  a  bIS'to        ^^^*  ^^  i^  partakes  of  a  breach  of  the  peace  and  is  also  a  cid 

quiet  poMes-     right, "  the  Court,"  said  Lord  Hardwicke, "  would  certainly  itop 

the  proceedings  upon  such  an  indictment"    Upon  this  prhidple 

his  Lordship  acted,  in  The  Mayor  of  York  o.  Pilkington  (f)i 

where  a  bill  had  been  filed  to  establish  a  right  of  fishing,  tad  tbe 

plaintiffs  in  the  first  cause  indicted  the  agents  of  the  defendatt 

for  a  breach  of  tbe  peace  in  fishing ;  there  an  injunction  wasgraal* 

ed  with  reference  to  what  was  civilly  in  question  between  tbe  fU' 

ties,  though  it  was  also  the  subject  of  a  criminal  prosecutioo ;  fiVi 

while  the  question  of  right  was  depending  in  Equity,  it  was  birt 

(p)    Holdemene  v.  Saanden,  6        (r)  3Atk.  30S;   see  9  Vet.  96; 
Mod.  19.  and  aee  Atty.-Gen.  v.  Cletvert  1^ 

(q)  2  Ves.  396.  Ves.  S90. 


Special  Injunctions, 

TetsonaUe  that  the  plaintiff  should  not  proceed  by  action  or  indict-  In  what 
mentuBtiJ  it  was  determined  there  (s).  ^^i^S^ 

It  tt  now,  also,  settled  that  there  is  no  jurisdiction  in  a  Court  injunctio 
of  Bjoitj  whereby  an  injunction  may  be  obtained  to  stay  the  pro-  not  be  iss 
ec85  of  a  Court  of  Law  upon  an  award  which  has  been  made  a  ccedinM 
rale  of  Court  under  the  statute  9  &  10  Wm.  III.  c.  15.     By  that  Law  und 
^  itttate  it  is  declared,  "  That  the  process  of  the  Court,  in  which  l^"^^] 

^^'"       the  sabmission  is  made  a  rule,  shall  not  be  stopped  or  delayed  in  III.  c.  15 
its  execation  by  any  order,  rule,  command,  or  process  of  any  other 
CoQTt,  either  of  Law  or  Equity,  unless  it  shall  be  made  to  appear, 
on  oath,  to  such  Court,  that  the  arbitrators  or  umpire  misbehaved 
tliemselres,  and  that  such  award,  arbitration,  or  umpirage,  was 
procured  by  corruption  of  other  undue  means ;"  and  it  has  there- 
^e  been  held,  that  no  Court  has  jurisdiction  to  set  aside  an  award 
onder  that  statute,  except  the  Court  in  which  the  submission  has 
^^^  made  a  rule. 

^t  is  to  be  observed,  that,  by  the  second  section  of  the  above 

***^tc,  it  is  provided  "  That  any  arbitration  or  umpirage  procur- 

^  by  corruption  or  undue  means  shall  be  judged  and  esteemed 

^^id  and  of  none  effect,  and  accordingly  be  set  aside  by  any  Court 

^^  I«aw  or  Equity,  so  as  complaint  of  such  corruption  or  undue 

P^'actice  be  made  in  the  Court  where  the  rule  is  made  for  submis- 

*^n  to  such  arbitration  or  umpirage  before  the  last  day  of  the  term 

^^^   after  such  arbitration  made  and  published  to  the  parties." 

^der  this  section  it  was  contended,  that  though  the  application 

^  ^he  Court  in  which  the  reference  is  made,  a  rule  must  take 

*^'*^o«  within  the  time  limited,  there  is  no  limitation  of  time  to  an 

C^lication  to  any  other  Court,  and  that  the  jurisdiction  of  the 

^^^On  of  Chancery,  notwithstanding  the  Act,  remained  after  the 

^^^^  gifCQ  by  the  statute  expired  ;  but  Lord  Eldon's  opinion  was, 

'^^^  in  cases  where  the  reference  had  been  made  a  rule  of  ano- 

^**^«-  Court  under  the  statute,  the  jurisdiction  of  this  Court  was 

^'^^ted  {i). 

lo  the  case  above  referred  to,  the  reference  to  arbitration  had  Where  bi 
^^O  made  a  rule  of  Court  before  the  injunction  was  applied  for ;  ^"  ^®'' 
^^^»  in  Dawson  v.  Sadler  (ti),  the  same  principle  was  acted  upon  sion  was 
^r    Sir  J.  Leach,  V.  C,  where  the  bUl  had  been  actually  fUed  be-  '"^eat  C< 

.C**^  These  cues  do  not  interfere  which  it  ought  to  have  of  imposing 

^t^  the  well  estahliehed  rule,  that  terms  upon  the  parties  who  seek  its 

^^   Court  of  Chancerv  has  originally  aid  in  furtherance  of  their  rights. 

^^    Jwisdictioa  to  enioin  or  regulate  (t)  Gwinett  v.  Bannister,  14  Ves. 

^y  eriminal  proceedings ;  but  when  530. 

H^^^  injunction  is  granted,  it  is  merely  (it)  1  S.  &  S.  537. 
^^i^ental  to    the    ordinary    power 
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In  what  Cases  fore  the  reference  had  been  made  a  rule  of  Court,  and  notice  of 
not  granted.  ^q^Jq^  y^^^  jj^g^  given  for  an  injunction  to  restrain  the  defen- 
dant from  making  it  a  rule  of  another  Court,  but  the  defendant 
succeeded  in  getting  the  rule  made  before  the  motion  came  on.  Id 
Nichols  V.  Roe  (x),  however,  the  V.  C.  of  England  held  upon  d^ 
murrer  that  where  the  reference  had  not  been  made  a  rule  of  Court 
before  the  bill  filed,  the  jurisdiction  of  the  Court  was  not  taken 
away ;  and,  upon  a  subsequent  application  to  dissolve  an  iDJooe- 
tion,  which  the  plaintiff  procured  to  restrain  the  defendant  from 
taking  proceedings  upon  a  rule  which  he  had  afterwards  obtiined, 
his  Honor  refused  to  dissolve  it;  but,  upon  appeal,  an  order  to  dis- 
solve the  injunction  was  made,  by  Lord  Brougham,  after  an  elab- 
orate analysis  of  the  statute,  on  the  ground  that  no  Court,  excq^t 
the  Court  in  which  the  submission  is  to  be  made  a  rule,  has  the 
power  of  reviewing  the  award,  and  that  it  makes  no  differenee 
whether  that  submission  is  so  made  a  rule  before  or  after  the  bill 
is  filed  {^). 

An  injunction  will  not  lie  to  relieve  the  plaintiff  against  a  jod^ 
ment  at  Law,  where  the  case  in  Equity  proceeds  upon  a  ground 
up^'*  g^?»»nds  which  was  equally  available  at  law,  unless  the  plaintiff  can  cslab- 
have  bee'n  ^'^^  some  special  equitable  ground  for  the  relief  which  he  asks(l): 
accordingly  it  was  held,  in  Harrison  v,  Nettleship  (z),  that  a  plain- 
tiff in  Equity  who  had  pleaded  a  set-off  in  an  action  at  Law  and 
failed,  could  not  sustain  a  bill  for  an  account  relating  to  the  same 
transaction  as  to  which  he  had  pleaded  the  set-off.  But  if  a  de- 
fence could  not  have  been  made  available  in  the  Court  of  Law  at 
the  same  time  or  under  the  circumstances,  and  there  wasno/oe^ 
in  the  party  applying,  then  relief  will  be  granted,  and  the  Court  of 
Chancery  will  interfere  by  its  injunction  (a).  So  also  if  a  fact, 
material  to  the  merits,  which  would  render  the  proceedings  upon 
the  judgment  inequitable,  should  be  discovered  after  a  trial,  which 
could  not,  by  ordinary  diligence,  have  been  ascertained  before, 
relief  will  be  granted  (6). 

These,  however,  are  mere  exceptions  to  the  general  rule,  for  the 
general  rule  most  undoubtedly  is,  that  Equity  will  not  relieve  after 


To  relieve 
against  jadg- 
ment  at  Law 


available  at 
Law. 


After  verdict 
when  defen- 
dant had  a 
defence. 


(x)  5  Sim.  156. 

(y)  Nichols  r.  Roe,  3  M.  &  K.  431 ; 
videetiam  Davies  r.  Getty,  1  S.  &  S. 
411  ;  and  Dawson  r.  Sadler,  ubi  sup. 

(s)  2  M.  i&  K  423  ;  and  see  Simp- 


son r.  Lord  Howden,  3  M.  &  C.  97. 

(a)  Farquharson  v.  Pitcher,  2  Ross. 
81. 

(b)  Jarvis  v.  Chandler,  1  T.  &R- 
319. 


(1)  See  Stone  v.  Hobart,  8  Pick.  464  j  S.  C.  10  Pick.  215. 
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s  wrdUt  where  the  defendant  at  Law  might  probably  have  defended  ^  what  CaMt 
lm«y«A«-«  (c)(1).  CU^^ 

If^  therefore,  the  defendant  in  an  action  at  Law  sabmits  to  go 
o  trial  without  filing  a  bill  in  Equity  for  discoTery  of  evidence, 
md  after  verdict  against  him,  attempts  to  gain  that  discovery  as  a 
[ffoand  for  a  new  trial,  with  an  injunction  in  the  mean  time ;  or, 
f  the  facts  on  which  the  bill  is  founded,  though  discovered  since 
he  trial,  might  have  been  established  at  the  trial  by  the  cross-ex- 
miinaUon  of  a  witness,  and  the  party  was  put  upon  inquiry  ; — in 
other  oC  these  cases  the  Court  of  Chancery  will  not  give  counte- 
aanee  to  such  a  proceeding,  for  the  inattention  of  parties  in  a 
Court  of  Law  can  hardly  be  made  the  subject  of  interference  in  a 
GSourt  of  Equity  {d).  There  may,  however,  be  cases  cognizable 
If  Law  and  also  in  Equity,  in  which  Equity  will  sometimes  inter- 
ine,  after  matter  has  been  determined  in  a  Court  of  Law ;  for  in- 
tance  in  a  ease  of  complicated  account,  where  the  party  has  not 
Bade  a  defence,  because  it  was  impossible  for  him  to  do  it  effectn- 
lUy  at  Law,  or  where  a  verdict  has  been  obtained  by  fraud  (e),  or 
rhere  a  party  has  possessed  himself  improperly  of  something  by 
neans  of  which  he  has  acquired  an  unconscientious  advantage 
vhich  Equity  will  either  put  out  of  the  way  or  restrain  him  from 
laing. 

Excepting,  however,  in  the  cases  above  put,  or  in  cases  of  the  ^^  granted 
Bie  nature,  an  injunction  will  not  be  granted  where  the  cause  has  hat  been  a 
tbeady  been  decided  by  the  proper  tribunal  (/) ;  therefore  a  Court  mistake  in  the 
4  Equity  will  not  relieve  by  granting  an  injuncticm  and  staying  ^^^^^ 
seeolioD  on  a  judgment,  because  there  has  been  a  mistake  in  the 
leading,  or  in  the  conduct  of  the  cause  {g)  (2),  or  merely  to  let 

(e)  Piotheroe  v.  Foman,  2  Swanst.  427 ;  3  Bro.  C.  C.  463,  S.  C. 

99 ;  and  lee  Countess  of  Gkinsboro*  (/)  Bateman  v.  Willoe,  1  Sch.  A 

K  GiiR)fd,8  P.  Wms  424.  Lef.  204. 

(d)  Ld.  Red.  132 ;  Semell  v.  Free-  {jg)  Stephenson  o.  Wilson,  2  Vera. 

ton,  1  Ch.  Ca.  65;  Taylor  v,  Shep-  325;  Blackball  v.  Combs,  2  P.  Wms. 

«pd,l  Y.  &  C.  Exch.  Rep.  271  ;  70;  Kemp  u.  Mackrell,  2  Ves.  579; 

'     '     r «.  Veraon,  2  Cox,  12.  Holworthy  v.  Mortlock,  1  Coz,  141. 


Imakej9.' 

le\  Isaac 


(e)  Isaac  v.  Hompage,  1  Yes.  Jr. 


(1)  See  Fanner's  Bank  v.  Vanmeter,  4  Hen.  6l  Mnnf  553;  Dodge  v. 
ttroog,  2  John.  Ch.  230 ;  Marine  Ins.  Co.  v,  Hodgson,  7  Cranch,  332 ; 
¥oodworth  v.  Van  Bnskirk,  1  John.  Ch.  432. 

An  ii^anetion  will  not  be  granted,  if  the  person  seeking  it  could,  by  prop- 
!r  vigilance,  haye  protected  himself  from  injury  by  the  ordinary  means  at 
iw.    Albritton  o.  Bird,  R.  M.  Charlt.  93 ;  Dodge  v.  Strong,  supra. 

(8)  Farmer's  Bank  v.  Vanmeter,  4  Rand.  553. 
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In  what  Cases  in  new  corroborative  evidence,  for  the  jurisdiction  does  not  nm 
,^^5^^^^  from  the  circumstances  that  a  party  has  omitted  to  make  a  proj 
defence  (A)  (1). 

Granted  upon       ^  jg  ^^  ^g  observed  here,  that  an  important  distinction  has  fi 
the  ffToand  of  ,     - 

error  in  fact,     quently  been  attempted  to  be  drawn  between  an  error  or  muUi 

in  fact,  and  an  error  or  mistake  in  law.  With  re^>ect  to  tl 
former,  it  has  been  clearly  settled,  that,  where  a  deed  has  beeoc 
ecuted,  or  money  paid,  from  ignorance  of  a  fact,  or  under  an  c 
roneous  impression  respecting  it,  a  Court  of  Equity  will  tcBcvi 
but  there  seems  to  have  been  some  difference  upon  the  qoealii 
whether  it  would  do  so  when  an  act  has  been  done  under  a  m 
Doubtful  take  of  law  (t).     With  regard  to  the  cases  on  this  head,  in  what 

tedlfor^erro^of  ^^^^^^  ^^  ^^^^  given,  some  of  them  are  attended  with  circm 
law.  stances  of  fraud  or  circumvention,  and  others  of  them  lie  flomii 

on  the  borders  of  the  two  kinds  of  errors,  that  they  are  tobecli 
ed  amongst  instances  of  errors  of  fact  rather  than  errors  of  Iv 
but,  in  Pullen  v.  Ready  (k),  Lord  Hardwicke  intimated,  thai, 
parties  are  entering  into  an  agreement,  and  have  the  facts  bdb 
them,  and  their  counsel  choose  to  construe  it,  taking  upon  the 
selves  the  knowledge  of  the  law,  he  would  then  hold  them  boO] 
Lord  Eldon  has  quoted  this  passage  with  evident  approbalii 
and,  whatever  may  be  the  rule  generally  as  to  other  parti 
yet,  in  family  arrangements,  it  seems  to  be  settled  that  they  n 
not  be  disturbed,  afler  a  long  acquiescence,  on  the  ground  that  tfa 
are  founded  on  a  mistake  of  the  parties,  or  because,  in  the  resv 
they  may  turn  out  to  be  more  advantageous  to  one  party  than  \ 
other.  We  may,  therefore,  infer,  from  these  cases,  that  an  injui 
tion  will  not  be  granted  to  stay  any  legal  proceedings  on  i 
ground  that  the  deed  or  instrument  upon  which  an  action  ^ 
brought  was  made  under  a  mistake  in  point  of  law  (/),  for  ig 
rantia  juris  non  excusat. 


In  what  cases  Having  pointed  out  some  of  the  instances  in  which  the  Co 
injunctions  will  not  interfere  by  injunction,  we  will  now  proceed  to  the  c* 
will  be  issued. 

{h)  Ware  v.  Horwood,  14  Ves.  31.  ham,  1  Ves.  126. 
(i)  Pusey  v.  Sir  Edw.  Desbouvrie,  (k)  2  Atk.  591 ;  cited  1  V.  &  B. 
3  P.  Wms.  315 ;  Broderick  v.  Brode-  (0  Stockley  v.  Stockley,  IV.A 
rick,  1  P.  Wms.  239;  Cocking  v.  23;  Clifton  ».  Cockburn,  3  M.  & 
Pratt,  1  Ves.  400 ;  Ramsden  v.  Hyl-  76;  Neale  v.  Neale,  1  Keen,  678. 
ton,  2  Ves.  304 ;  Bingham  v.  Bing- 

See  Smith  r.  Lowry,  1  John.  Ch.  320. 
^n  injunction  was  granted  against  a  judgment  at  law,  grounded  on  a  1 
of  sale,  which  was  fraudulently  obtained.     Crawford  v.  Crawford,  4  Desai 
176. 
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.ideTation  of  the  cases  in  which  it  will  exercise  that  branch  of  its  In  what  Casei 


lariadiction.  «^**^- 


The  Tarious  instances  in  which  an  injunction  will  be  granted 
are  almost  as  numerous  as  the  matters  which  fall  within  the  equit- 
able jurisdiction  of  the  Court  of  Chancery,  for,  whenever  a  plain- 
tiff is  entitled  to  equitable  relief,  then,  if  that  relief  consists  in  Wherever 
restruning  the   continuance  or   commission  of  some   act,   the  ^^^  'to  "qoii- 
GoQit  will  enjoin  it,  by  means  of  this  prohibitory  writ ;  it  will  be  able  relief. 
impossible,  therefore,  in  a  Treatise  of  this  nature,  to  accomplish 
more  than  to  enumerate,  very  briefly,  the  principal  purposes  for 
wbicb  injunctions  will  be  granted,  before  we  proceed  to  discuss 
the  different  points  of  practice  with  regard  to  them. 

Injanctions  may  be  obtained  to  stay  proceedings  in  other  Courts  To  restrain 
of  Justice,  whether  such  Courts  are  Courts  of  Law  or  Equity,  or  ^f?®^^^!,*'^ 
whether  they  are  the  Spiritual  Courts  or  the  Courts  of  Admiralty, 
and  eTen,  in  some  instances,  although  the  Courts  may  actually  be 
aitnated  in  a  foreign  country. 

It  is  a  general  rule,  illustrated  by  an  abundance  of  cases,  that  In  Couru  of 
wbercTer  a  party  (1),  by  fraud,  accident,  mistake,  or  otherwise,  ^®™™**'^    ^"^ 
has  obtained  an  advantage  in  proceeding  in  a  Court  of  ordinary 
jorisdiction,  which  must  necessarily  make  that  Court  an  instru- 
ment of  injustice,  a  Court  of  Equity  will  interfere  to  prevent  a 
manifest  wrong,  by  restraining  the  party  whose  conscience  is  thus  ' 

boond,  from  using  the  advantage  he  has  there  gained  (2) :  thus  if 
by  fraud,  accident,  or  mistake,  a  deed  is  framed  contrary  to,  or 
beyond  the  intention  of  the  parties  in  their  contract  on  the  sub- 
ject, and  the  forms  of  the  Courts  of  Common  Law  will  not  admit 
ci  such  an  investigation  as  will  enable  them  to  do  justice,  the 
Court  of  Chancery  will  restrain  the  party  from  asserting  his  legal 
rigbts  under  the  instrument  in  those  points  in  which  it  is  so  fram- 
ed, until  it  has  investigated  the  question  ;  when,  if  the  complaint 
be  well  founded,  it  will  either  rectify  the  instrument  in  the  points 
complained  of,  or  permanently  restrict  the  party  from  making  use 
of  it  («i).     There  are  also  many  other  cases  in  which  the  legal 

(m)  Set  Lord  Red.  103 ;  Eden  on  Injonctiona,  p.  4  to  14. 

(1)  No  person  can  enjoin  a  judgment  at  law  to  which  he  is  not  a  party ; 
but  u  he  is  aggrieyed,  he  should  pray  an  injunction  to  the  execution.  Jor- 
dan 9.  Williams,  3  Rand.  501. 

(3)  See  Mosby  v.  Haskins,  4  Hen.  A  Munf.  427 ;  Marine  Ins.  Co.  v. 
Hodgson,  7  Cranch,  332 ;  Glenn  v.  Fowler,  8  Gill  &  John.  340 ;  Emerson 
9.  Udall,  13  Vermont,  477 ;  Briggs  v.  Shaw,  15  Vermont,  78.  * 
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^  jwgy^*?  defence  to  a  claim  set  19  ai  Law,  rests  either  eadoaii 

^oSiu.  great  degree  within  the  knowledge  oi  the  party  adf 

claim^  by  which  means  that  defence  can  only  be  obtain 

the  assistance  of  a  Coort  of  Eqoity :  as  it  is,  thevefi 

conscience  that  the  party  shooU  proceed  in  the  asser 

daims  withont  commmnicating  the  information  hepoM 

become  one  of  the  modes  of  eqaitable  interposition  to 

Uef,  by  injunction^  nntil  the  discorery  is  obtained;  In 

son  were  permitted  to  go  on  at  Law  and  insist  on  n  ti 

the  discorery  ww  obtained,  it  is  obTioos  that  the  lav 

come  an  instroment  of  the  grossest  injustice  (n). 

Fraud,  accident,  mistake,  and  discorery,  are,  then! 

the  principal  groands  upon  which  injunctions  may  be  1 

to  stay  proceedings  at  Law.    And  it  is  to  be  obssfv 

injunction  to  restndn  proceedings  at  Law,  when  eiwi 

not  deny  but  admit  the  jurisdiction  of  the  Courts  ol 

Law;   and  the  ground  upon  which  it  issues  is,  fhi 

making  use  of  their  jurisdiction  contrary  to  equity  mai 

science  (s). 

^'^*ISti^^'*     In  these  cases  the  interference  of  a  Court  of  Equity 

twaen  the  pw  upon  strict  equitable  [vinciides;  sometimes,  howefer,t| 

tte«  ii  both  le-  between  the  parties  depends  partly  upon  a  legal  title  an 

Die.  ^  equity,  which  will  arise  only  m  the  event  of  thai ! 

decided  in  one  way.    In  this  case,  the  practice  of  the  I 

require  that  the  party  applying  to  the  Court  for  its  infe 

should  admit  the  legal  right  of  the  other  party,  as  in  1 

giving  judgment  in  ejectment ;  or,  if  circumstances  an 

as  to  enable  him  to  do  that,  then  to  allow  the  action  U 

order  that  the  legal  rights  of  the  parties  may  be  first  ai 

and  that  the  plaintiff  may  then  come  to  the  Court  to  1 

legal  rights  (p). 

Interference         Ji  ^  also  to  be  observed,  that,  in  cases  resting  upon  o 

not  confined         ,,  1        ....        .  ^      , 

to  anj  particu-  ^^^hle  grounds,  the  injunction  is  not  confined  to  any  01 

lar  period  of     the  proceedings  at  Law  (1) ;  but,  upon  a  proper  case 
'  the  canse. 

(n)  The  cases  on  this  subject  are  and  see  what  is  said  in  1 , 

collected  in  Eden  on  Injunctions,  p.  ( p)  Barnard  v.  Walls, 

17.  90. 

(0)  Hill  V.  Turner,  1  Atk.  516; 


(1)  A  judgment  maj  be  enjoined  in  part,  and  be  allowed  to  ; 
the  residue.  Dunlap  v.  Stetson,  4  Mason,  349;  Lyles  v.  Hatto 
John.  196 ;  Bell  v.  Conningham,  1  Sumner,  89. 
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lented  to  the  Court,  it  may  be  granted  at  any  stage  of  the  action  To  restraiz 
(l);tho8  an  injunction  is  sometimes  granted  to  stay  trial  (9) ;  JJ^Courti 
•omecimes  when  the  parties  are  in  a  condition  to  enter  up  judg*  v^^-^,'^^ 
aani  to  restrain  their  so  doing  (r) ;  sometimes  they  are  issued  af- 
ter a  judgment  to  stay  execution  or  proceedings  under  an  execution 
(2) ;  sometimes  after  execution  to  stay  the  money  in  the  hands  of 
the  sheriff,  if  it  be  a  case  ofjieri  facias,  or  to  stay  the  delivery  of 
poawMoion,  if  it  be  a  unit  of  possession  (5) ;  but  it  is  to  be  re- 
nembered  that,  after  a  judgment,  an  injunction  will  not  be  grant- 
ed, except  in  those  cases  where  there  has  been  fraud  or  collusion 
in  obtaining  a  verdict,  or  where  the  party  has  been  unable  to  de- 
fend himself  effectually  at  Law,  without  any  fault  or  negligence 
of  his  own;  cnr  where  the  plaintiff  has  possessed  himself  of  some- 
thing by  means  of  which  he  has  obtained  an  unconscientious  ad- 
Tantage  (3) ;  in  short,  the  Courts  are  unwilling  to  interfere  when  it 
appears  that  the  plaintiff  has  lain  by  until  after  a  trial  has  taken 
Iihce  (0  (4). 

Injunctions  will  also  be  granted,  by  the  Court  of  Chancery,  to  Ip  *he  Eccle- 
stay  proceedings  in  other  Courts  of  Justice,  as  well  as  to  stay  courts. 
proceedings  in  the  Courts  of  Common  Law ;  and  it  sometimes 
grants  them  when  the  Court  which  it  enjoins  has  an  original  ju- 
risdiction concurrently  with  itself.    Ordinarily,  when  two  Courts 
have  a  concurrent  jurisdiction  over  the  same  thing,  whichever 
Court  was  first  possessed  of  the  cause  has  a  right  to  proceed  with  In  Ecclesiasti 
hy  and  it  cannot  be  prohibited  or  restrained  by  any  other  (ti) ;  but 
there  are  some  subjects  which  are  only  proper  for  the  cognizance 
of  the  Court  of  Chancery,  and  upon  those  subjects,  this  Court 
will  always  interfere;  therefore,  wherever  there  is  a  trust,  or  any 
thing  in  the  nature  of  a  trust,  it  will  stop  the  prosecution  of  a  suit 

(q)  Codd  V.  Wooden,  3  Bro.  C.  C.  (s)  Woodeson's  Lect.  406, 407,  and 

73;    Lady  Anmdell  v,  Phipps,  10  Eden  on  Injonctions,  44. 

Ves.  144 ;  Rowe  v.  Wood,  2  Swanst.  (t)  Ante,  p.  1841. 

234 ;  Prsc.  Reg.  S50.  (ic)  Nicholai  9.  Nicholas,  Free,  in 


»^' 


>)  Tiffner  v,  Wright,  1  J.  &  W.    Ch.  647. 


1)  Albritton  V.  Bird,  R.  M.  Charlt.  93. 

^8)  In  reference  to  the  damages  allowed  in  some  States  upon  a  dissolution 
of  an  injunction  of  this  character,  see  Taylor  o.  Morton,  5  J.  J.  Marsh.  67; 
Wilson  V.  McCnllough,  ib.  363;  Griffin  v.  Pickett,  6  J.  J.  Marsh.  389; 
Brown  9.  Commonwealth,  ib.  653 ;  Washington  v.  Parks,  6  Leisrh,  581 ; 
Howard  9.  Warfield,  4  Har.  A  M'Hen.  81 ;  Thomas  v.  Brashear,  4  Monroe, 
67. 

tS)  An  injunction  will  be  granted  to  prevent  a  party  makingf  use  of  a  le* 
gal  writ  of  execution  for  the  purpose  of  vexation  and  injustice.  -Colt  v. 
Coniwell,2  Root,  109. 

(4)  See  Meredith  v.  Johns,  1  Hen.  &  Munf.  583. 
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To  ref train  in  the  Ecclesiastical  Courts  for  the  paymeDt  of  a  legacy,  notwitb- 
oth^Courtir  Standing  those  courts  have  an  original  jurisdiction  with  regard  to 
N^^v^^^  legacies  (z) :  accordingly  it  has  interfered  in  this  way,  in  cues 
where  the  bequest  of  a  legacy  involves  the  execution  of  trusts  ex- 
press or  implied,  or  where  the  trusts  in  the  bequests  are  themsdrei 
to  be  pointed  out  by  the  Court ;  for  the  construction  of  trusts  ud 
the  execution  of  trusts  cannot  be  enforced  by  the  Spiritual  CourtSp 
any  more  than  they  can  be  enforced  by  the  Courts  of  Coouiigd 
Law  (y).  It  has  also  interfered  in  this  way,  when  a  father  is  smog 
for  a  legacy  bequeathed  to  an  infant  child ;  for  the  Court  of  Cha»> 
eery  can  give  proper  directions  for  securing  and  improving  the 
fund,  which  the  Spiritual  Courts  are  unable  to  do  (z).  It  has  alio 
interposed  where  a  legacy  has  been  given  to  a  married  woman,  ud 
the  husband  has  instituted  a  suit  for  it  in  the  Spiritual  Coorti; 
because  those  Courts  have  no  authority  to  require  him  to  make  a 
suitable  provision  for  the  wife  and  her  family  as  a  Court  of  Eqaitj 
has;  and,  therefore,  to  allow  such  suit  to  proceed  would  enable  the 
husband  to  do  an  injustice  to  her  rights  and  to  defeat  the  equity  to 
a  settlement  (a).  And  so,  although  the  Ecclesiastical  Court  is  the 
proper  jurisdiction  to  determine  the  validity  of  a  will  of  personal 
estate,  yet  if  the  will  comes  into  Chancery  on  an  incident  in  the 
cause,  and  that  incident  or  the  will  itself  is  admitted  by  the  par* 
ties,  it  has  been  decided  that  the  Court  will  hold  the  parties  to  be 
bound  by  such  admission,  and,  if  either  of  them  should  bring  a 
new  suit  to  contest  that  determination,  it  will  grant  an  injunction 
to  restrain  them  (6). 
^f  A*rf  ^*^Y^  An  injunction  to  stay  proceedings  in  the  Admiralty  Court,  in  a 
suit  for  the  condemnation  of  a  ship,  has  been  refused,  when  it  ap- 
peared that  the  Court  of  Admiralty,  by  its  own  rules,  had  as  large 
an  authority  as  the  Court  of  Chancery,  to  put  the  subject  into  a 
method  of  inquiry,  and  to  act  upon  that  inquiry  by  giving  the  same 
relief  (c);  but  if  the  proceedings  in  the  Admiralty  Court  are  in 
that  stage  in  which  no  new  evidence  can  be  received,  as  —  if  asen- 
tence  has  been  obtained  and  an  important  fact  has  since  been  dis- 
covered, the  Court  of  Chancery,  will  restrain  proceedings  to  en- 

(z)  Anon.  1  Atk.  491.  (a)  Tanfield  v.  Davenport,  Tolh. 

(y)  Stonehouae   v.   Stonehouse,  1  114;  Meals  v.  Meals,  1  Dick.  373. 
Dick.  98 ;  Smith  v.  Kempson,  2  Dick.         (6)    Sheffield  v.  The  Duchess  of 

769.  Buckinghamshire,  1  Atk.  628;  Gu- 

(z)  Nicholas  r.  Nicholas,  ubi  su-  coigne  v.  Chandler,  3  Swanst.  41d,n. 
pra;  Rotherara  v.  Fanshaw,  3  Atk.         (c)  Anon.  3  Atk.  350. 
629;  Harrell  r.  Waldron,  1  Vern.26. 
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force  that  sentence,  considering  it  in  the  same  light  as  if  there  had    To  restrain 
been  a  trial  at  Law  and  a  verdict  obtained,  which  may  be  affected  JSSTcourtiT 
in  Equity  by  subsequent  discovery  {d).  Vn.^^^v^^^ 

It  may  be  mentioned  here,  that  although  this  Court  does  not  in  ^^  ^®  Court 
general  interfere  with  proceedings  in  the  Court  of  Bankruptcy,  ^  roptcy. 
which,  as  constituted  by  the  1  &  2  W.  IV.  c  56,  is  a  Court  of 
Equity  as  well  as  of  Law,  and  therefore  capable  of  doing  justice 
between  the  parties  in  matters  of  equity ;  yet,  it  seems,  that  it  will 
interfere  to  restrain  proceedings  the  effect  of  which  may  be  to  af- 
jbrd  a  foundation  for  a  Jiai  in  bankruptcy,  in  a  case  where  such  a 
proceeding  would  be  contrary  to  equity.  Upon  this  principle  the 
Master  of  the  Rolls,  in  a  recent  case,  issued  an  injunction  to  res- 
train a  party  from  taking  proceedings  under  the  Insolvent  Debtors' 
Act,  (1  d&  2  Vict  c.  110,  s.  8,)  by  means  of  which  an  act  of  bank- 
mptey  might  have  been  deemed  to  have  been  committed  by  the 
plaintiff,  or  jiai  awarded  against  him  (e)  (1). 

With  regard  to  foreign  Courts,  there  has  been  much  doubt  and  In  foreign 
diflference  of  opinion :  soon  after  the  Restoration,  when  the  Court  ^"^* 
of  Chancery  was  in  its  infancy,  Lord  Clarendon  refused  an  injunc- 
tion to  restrain  proceedings  at  Leghorn,  after  advising  with  the 
other  Judges ;  but  the  reporter  adds  *'  sed  qutere,  for  all  the  bar 
was  of  another  q>inion  "  (/).  This  case  has  not  been  recognized 
or  followed  in  later  times,  and  several  authorities  may  be  found  in 
the  book  where  decrees  and  orders  have  been  made  to  restrain  de- 
findants  from  carrying  on  proceedings  under  such  actions,  in  Ire- 
land {g)t  Scotland  (A),  Demerara  (t),  and  other  countries.  In 
granting  such  an  injunction,  however,  the  Court  does  not  presume 
to  direct  or  control  the  Courts ;  but,  without  respect  to  the  sub- 
ject-matter of  dispute,  it  considers  the  equities  between  the  parties, 
and  decrees  tit  personam  according  to  those  equities  (2).    The 

(fi  Jarvis  v.  Chandler,  T.  &  R.    2  Swan8t.313;  see  Wharton  o.May, 
319.  5  Vet.  71;    Buahby  v.  Monday,  5 

M  Attwood  «.  Banks,  2  Beav.  192.    Mad.  297 ;  Marqneu  of  Breadalbane 


_r}  Love  V.  Baker,  1  Cb.  Ca.  67;    v.  Marquesa  of  Chandot,  2  M.  &  C. 
leported  aa  Lowe  o.  Baker,  Freem.    711. 


1».  (t*)  Banbury  v,  Banbury,  1  Beav. 

(g)  Clarke  «.  Ormonde,  Jac.  546 ;  318 ;  Beckford  o.  Kemble,  1  S.  &  S. 

Booth  9.  Leyceiter,  1  Keen,  579  ;  7 ;  and  see  Price  v.  Dewharst,  4  M. 

Harrison  v.  Gomey,  2  J.  &  W.  563.  A  C.  76. 

(A)  Kennedy  o.  £arl  of  Castillis, 


(1)  An  injunction  will  be  granted  to  stay  proceedings  under  the  insolvent 
kw.    Beaty  «.  Beaty,  2  John.  Ch.  430. 

r2)  Story  Eq.  Jur.  §  899 ;  Wharton  v.  May,  5  Sumner's  Vesey,71 ,  n.  (•) ; 
Eden  Injonot.  (2nd  Am.  ed.)  176, 177. 


1848  Of  It^meiiimi. 

To  restrain  jurisdiction  is  not  grounded  upon  any  pretension  to  the  exercise  of 
other^CoSti"  judicial  and  administrative  rights  ahroad,  but  on  the  circumstance 
of  the  party,  upon  whom  the  order  is  made^  being  within  the  pow* 
er  of  the  Court ;  for  if  the  Court,  as  in  Penn  v.  Lord  Baltimore  (i), 
can  decree  the  performance  of  an  agreement  touching  the  boandi- 
ry  of  a  province  in  North  America,  or,  as  in  Toller  9.  Carteret  (/), 
can  foreclose  a  mortgage  in  the  Isle  of  Sark,  or  ooe  of  the  Qud- 
nel  Islands,  in  like  manner  it  can  restrain  the  party,  being  witJua 
the'limits  of  its  jurisdiction,  from  doing  any  thing  abroad,  wietiier 
the  act  forbidden  be  a  conveyance  or  other  act  in  pais^  or  tbe  in- 
stituting or  prosecuting  of  an  action  in  a  foreign  Court  (ai).  And 
if  a  defendant,  who  is  thus  ordered  to  discontinue  a  proceeding 
which  he  has  commenced  against  the  plaintiff  in  a  foreign  Court, 
should  think  fit  to  disobey  the  order,  and  continue  the  proseeatioa 
of  such  proceedings,  the  Court  of  Chancery,  although  it  does  not 
pretend  to  control  or  intermeddle  with  the  independent  jurisdiction 
which  the  other  Court  undoubtedly  possesses,  will  act  upon  tlie 
person  of  the  defendant  by  punishing  him  for  his  contempt,*  and 
if  he  should  continue  contumacious,  and  ultimately  obtain  a  jodf- 
ment  in  the  other  Court,  it  will  protect  the  plaintiff  against  tbe 
consequences  of  that  judgment  (n). 

(k)  1  Ves.  444.  (»)  Bushby    r.  Monday,  5  Mtd. 

(0  2  Vem.  41)4.  297 

(w)  Ld.  Portarlington  v,  Soulby,  3 
M.  &,  K.  104. 

The  jurisdiction  of  the  Court  may  be  upheld,  whenever  the  paiUes,  or  the 
subject,  or  such  a  portion  of  tlie  subject,  are  witliin  the  jurisdictioD,  that  an 
effectual  decree  can  be  made  and  enforced,  so  as  to  do  justice.  Ward  c.  Ar- 
redondo,  1  Hopk.  213.  See  Mead  r.  Merritt,  2  Paige,  404;  Mitchell  r. 
Bunch,  2  Paige,  606;  Lord  Cranstoun  v.  Johnston,  3  bumner's  Vesey,  l"0, 
note  (a). 

It  is  now  held,  that  whenever  the  parties  are  resident  within  a  country,  the 
Courts  of  that  country  have  full  authority  to  act  upon  them  personally  with 
respect  to  the  subject  of  suits  in  a  foreign  country,  as  the  ends  of  justice  may 
require  ;  and  with  that  view,  to  order  them  to  take,  or  to  omit  to  take,  anj 
steps  and  proceedings  in  any  other  Court  of  justice,  whether  in  the  »Bt 
country,  or  in  any  foreign  countrv.  There  is  an  exception  to  this  doctrine, 
which  has  been  long  recognized  in  America;  and  that  is,  that  the  Stite 
Courts  cannot  enjoin  proceedings  in  the  Courts  of  the  United  States';  nor 
the  latter  in  the  fonner  Courts.  This  exception  proceeds  upon  peculiar 
grounds  of  municipal  and  constitutional  law,  the  respective  eourts  beiag 
fully  competent  to  administer  entire  relief  in  the  suits  pending  therein. 
Diggs  V.  Wolcott,  4  Cranch,  179 ;  McKim  v.  Voorhes,  7  Cranch,  279. 

But  the  like  doctrine  has  been  recently  applied  by  the  State  Courts  to  sniti 
and  judgments  in  other  American  State  Courts,  where  the  latter  are  compe- 
tent to  administer  the  proper  relief.  Mead  v.  Merritt,  3  Paige,  402 ;  Bick- 
nell  V.  Field,  8  Paige,  440,  444.  See  Mitchell  v.  Bunch,  2Paige,  606;  3 
Story  Eq.  Jur.  §  900 ;  Wilson  r.  Robertson,  1  Tenn.  966. 
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in  this  view  of  the  case,  as  the  doctrine  is  now  established,  the  ^^  restrain 
,     ,        ,  ,      ^.      .  .       ,        ,     ^         Proceedings  in 

only  question  is,  whether  the  ends  of  justice  require  that  the  Court  other  Courts. 

of  Chancery  should  interfere.  This  must  depend  upon  special  cir-  ^"-^^^s/*^^ 
umwUnces,  such  as  whether  the  Court  of  Chancery  has  better  Jurisdiction. 
means  of  determining  both  the  law  and  the  facts  of  the  case,  as  it 
had  in  Boshby  e.  Mundy  (o) ;  or  when  two  suits  are  instituted  for 
Ihe  oame  matter,  in  all  respects,  and  there  has  been  a  decree  and  adju- 
dieaAion  in  this  country,  as  there  were  in  Bunbury  v,  Bunbury  (p) ; 
or  where  there  are  questions  in  the  cause,  as  in  Booth  o.  Leyces- 
ler  (g),  which  must  be  decided  according  to  the  principles  of  equi- 
ty befiMre  it  can  appear  whether  the  parties  have  a  clear  equitable 
as  weU  as  legal  title  to  the  rights  which  they  claim  abroad. 

The  next  head  proposed  for  consideration,  in  which  an  injunc-  "^^  restrain 
tioo  will  be  granted,  is,  when  it  becomes  necessary  to  prevent  waste  ' 

«r  amy  iking  in  the  nature  of  waste  (1).  The  inadequacy  of  the 
remedy  at  Common  Law,  as  well  to  prevent  as  to  give  redress  for 
waste,  is  so  unquestionable,  that  a  resort  to  the  Courts  of  Law,  for 
either  of  those  purposes,  has  in  a  great  measure  fallen  into  dis- 
use (2).  The  remedy  by  a  bill  in  Equity  is  much  more  easy,  ex- 
peditious and  complete  ;  for  relief  will  be  given  in  Equity,  where 
the  remedies  provided  in  the  Courts  of  Common  Law  could  not  be 
made  to  apply ;  as  where  the  titles  of  the  parties  are  of  a  purely 
equitable  nature,  or  where  the  parties  have  both  legal  titles  and 
legal  remedies,  but  irreparable  mischief  would  be  done,  unless 
they  were  entitled  to  more  immediate  relief  than  that  which  they 
could  obtain  at  Law,  or  where  the  parties  committing  the  waste, 

(o)  Ubi  rapra.  (q)  1  Keen,  579. 

(j»)  1  BeaT.  316. 


(1)  See  Downing  v,  Palmateer,  1  Monroe,  65 ;  Sbnbrick  v.  Guerard,  2 
DemnB.€l6. 

An  injiuietion  to  restrain  the  executors  from  committing  waste  or  selling 
the  estate  of  the  testator  was  granted.    Wightman  v.  Brown,  1  Desaus.  166. 

Where  the  land  of  an  insolvent  debtor  has  been  attached  in  a  soit  at  law, 
he  maybe  enjoined  against  waste  during  the  pendency  of  such  suit.  Camp 
v.3atiM,llConn.51. 

(9)  An  injunction  to  stay  waste  was  refused  where  there  appeared  to  be 
BO  impediment  to  the  action  of  waste  at  law.  Cutting  v.  Carter,  4  Hen.  & 
Munf.  434.  Bat  see  Scott  o.  Wharton,  8  Hen.  &,  Munf.  25,  where  it  was 
held,  that  no  person  is  entitled  to  an  injunction  to  stay  waste,  unless  he  can 
naintain  an  action  at  law  for  it.  Both  these  positions  are  incorrect.  See 
Kane  v.  Vanderburgh,  1  John.  Ch.  11 ;  Harris  v.  Thomas,  1  Hen.  &,  Munf 
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waste,  unless  the  contrary  is  pointed  out  by  express  limit 
Although         To  redress  this  wrong,  the  only  Common  Law  remedies 
tkere  is  a         ^|jgy  j^  action  of  waste,  or  an  action  on  the  case  in  the 
remedy.  waste  :  the  first  of  these  remedies  is  given  by  the  statutes 

(r)  Cole  V.  PeysoD,  Ch.  Rep.  57. 


(1)  An  injunction  to  stay  waste  or  trespass  may  be  granted  in 
in  any  case,  in  which  it  would  be  granted  according  to  the  Engli 
ities.  Duvall  v.  Waters,  1  Bland,  576.  An  injunction  may  be  ; 
that  State  to  stay  waste  pending  an  action  at  law,  or  a  suit  in  Eq 
the  right.  lb. ;  Atty  .-General  v.  Norwood,  1  Bland,  581 ;  Coale  v. 
1  Bland,  581 }  Flannagan  v.  Kips,  1  Bland,  582 ;  Gittings  v.  Den 
583.  See  Ingraham  v.  Dunnell,  5  Metcalf,  118  ;  Dana  v.  Valenti 
calf,  8 ;  SmiUi  o.  Collver,  8  Sumner's  Vesey,  89,  note  (a);  Storm  '■ 
John.  Ch.  21. 

But  an  injunction  will  not  be  issued  to  stay  waste  or.  nuiMDO 
hearing  on  the  merits,  except  in  cases  of  urgent  necessity,  or  whe 
ject-matter  of  the  complaint  is  free  from  controversy,  or  irrepuiU 
will  be  produced  by  its  continuance.     Charles  River  Bzidfe 
Bridge,  6  Pick.  376. 

In  all  cases,  where  the  right  is  doubtful,  the  Court  will  diie€li 
in  the  mean  time,  if  there  w  danger  of  irreparable  mischi^or' i 
any  other  good  cause  of  granting  a  temporary  injunction,  it  wi&li 
so  as  to  restrain  all  injurious  proceedings ;  and  when  the  plalalUI 
fully  established,  a  perpetual  injunction  will  be  decreed,  ingnhi 
nelf,  5  Metcalf,  126 ;  2  Story  Eq.  Jur.  §  925,  §  926. 

If  the  thing,  sought  to  be  prohibited,  is  in  itself  a  nuisance,  the 
interfere  to  stay  irreparable  mischief,  without  waiting  for  the  reral 
But  where  the  thing  sought  to  be  restrained  is  not  unavoidably  m 
noxious,  but  only  something,  which  may  according  to  circninflta] 
so,  then  the  Court  will  refuse  to  interfere,  until  the  matter  has  be 
law.  Per  Brougham,  Lord  Chancellor,  Bipon  v.  Hobart,  1  Coopi 
333 ;  S.  C.  3  My.  &  Keen,  169;  The  Universities  of  Oxf.  A  Cui 
ardson,  6  Sumner*s  Vesey,  689,  note  (a).  See  Hart  o.  Mayor  A 
ny,  3  Paige,  213. 

An  injunction  to  stay  waste  pending  a  suit  to  try  the  right  wtl 
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ige  and  Gloucester  {s),  which,  taken  together,  enabled  the    Toreftrain 
Qer  of  the  inheritance  to  recover  the  place  wasted,  together  with  v  ^^-"'^  » 
>Ie  damages,  as  an  equivalent  for  the  damage  done  to  him. 
person,  however,  could  bring  this  action  but  he  who  had  the  Nature  of 
nediate  estate  of  inheritance  expectant  on  the  determination  of  Co"'™^'^  ^^ 
estate  for  life  (t) ;  consequently,  the  remedy  provided  by  these 
utes  was  inapplicable  to  a  vast  variety  of  cases,  and  it  therefore 
e  way  to  the  second  of  these  remedies,  i,  e.,  to  the  action  on 
case,  which  might  be  brought  by  the  person  in  reversion,  or 
lainder  for  life  or  years,  ^s  well  as  by  a  reversioner,  6lc,  in 
{u)  ;  but  as  it  has  been  determined  that  an  action  on  the  case 
1  not  lie  (or  permissive  waste  (x),  and  as  it  is  certain  that  it  can-        « 
:  prevent  the  commission  of  future,  waste,  an  injunction  in  Equi- 
mth  its  consequential  account,  is,  in  ordinary  circumstances, 
most  usual  and  most  efficacious  mode  of  obtaining  complete 
ress.     It  is  true  that  the  Common  Law  had  one  remedy  of  a 
ventive  nature,   in  the  writ  of  estrepcment,  but  that  remedy 
lid  only  be  obtained  during  the  pendency  of  a  real  action  ;  and 
when  the  proceeding  by  ejectment  became  the  usual  mode  of 
ing  a  title  to  land,  in  which  case  the  writ  of  estrepement  did  not 
yljj  Courts  of  Equity,  proceeding  on  the  same  principles,  sup- 
h1  the  defect  and  extended  it  to  other  cases  where  the  waste  was 
y  threatened  (y), 

t  is  obvious,  from  the  foregoing  summary  of  the  Common  Law  ^^  whose  be- 
ledies,  that,  even  if  the  Common  Law  remedy  were  more  effica-        *^° 
as  than  it  is,  there  are  many  persons  who  would  be  without  re- 
88  if  the  Court  of  Equity  did  not  interfere,  —  such  as  children 
lx>rny  and  persons  having  contingent  or  executory  interests  (1). 
onctions  will  accordingly  be  granted  to  protect  the  interests  of  ^".  ^^*^  ^PP^»" 
^hild  til  ventre  sa  mere  (z)  ;  of  a  contingent  remainder-man  (a),      ^     ^ 
of  an  eiecutory  devisee  (6) ;  for  if  this  protection  were  not 

#)  59  H.  III.  c.  23 ;  and  6  E.  I.  c.    ferson  o.  Dishop  of  Durham,  1  Bos. 

&  Pull.  120. 
r)  1  Inst.  53  b.  and  218  b.  n.  2;        (z)  Robinson    v.  Litton,  3    Atk. 
ret*8  case,  Rep.  p.  5,  76  b.  211 ;  Luttrell's  case,  cited  Prec.  in 

k)  Williams*s  Saunders,  252,  n.  7.    Ch.  50. 

z)  Heme  v.  Bembow,  4  Taunt.        (a)  Williams  v.  Duke  of  Bolton,  3 
,/  P.Wm8.268,n. 

y)  Ld.  Red.  136 ;  Gibson  v.  Smith,  (b)  Hay  ward  v.  Stillingfleet,  1  Atk. 
itk.  183 ;  for  the  best  accounts  of  425  ;  Robinson  v.  Litton,  3  Atk.  209 ; 
Common  Law  remedies,  see  Jef-    and  see  Stansfield  v.  Haberffham,  10 

Ves.  272. 


1}  Brashear  v.  Macey,  3  J.  J.  Marsh.  93. 


]«Mf  Of 

l^jMriiir  ginin,  it  wonld  be  rery  easy  to  destroy  the  iiiteiifioii»  as  to 
in  almoM  erery  settlement,  whetber  by  deed  or  irilf.  T1 
ifiio  ot&er  eases  where  a  person  is  dispanishaUe  at  Conn 
for  committing  waste,  and  yet  a  Conrt  of  Eqnitf  wiH  enjc 
thus;  it  is  dear,  that  where  there  is  a  tmiant  Ibr  life,  with 
der  to  another  for  life,  with  remaindw  orer  htf  uSL  or  in 
the  first  tenant  for  life  commits  waste,  the  remainder-m 
or  in  fee  can  hare  no  action  of  waste, — the  reason  of  % 
that  the  plaintiff  in  the  action  nnist  r^Borer  the  plaoe  wast 
that  would  be  an  injostice  to  the  remainder-man  for  life^  a 
tate  is  not  forfeited,  and  if  it  shodd  be  reeorered  by  tie  x 
^  the  inheritance,  (being  under  the  limitation  of  the  pnq 
woold  never  go  back  again.  But  though  the  hrw  allowB  i 
of  waste,  in  such  a  case,  yet  the  Court  of  Chancery  w9 
an  injunction  (c),  and  this  A  antiquo,  according  to  Ae 
Moore*  £54,  wtme  Lord  Ellesmere  said  he  had  seen  ftp 
for  it  so  long  ago  as  hi  the  reign  of  Richard  the  8eeoirf(d 
not  only  will  the  Court  of  Chancery  grant  the  injunction  i 
application  of  the  remainder-man  in  fee,  but  it  w31  ate 
upon  the  application  of  the  mesne  remainder-man  for  life 
though  he  has  no  right  to  the  timber,  yet  if  the  first  tSMlB 
should  die,  he  would  have  an  interest  in  the  mast  and  si 
It  is  upon  the  like  priociple,  also,  that  Lord  Hardwieke 
an  injunction  at  the  suit  of  a  ground  landlord,  to  stay  was 
under  lessee  (/) ;  and  an  injunction  has  also  been  obtained 
a  tenant  from  year  to  year,  after  a  notice  to  quit,  to  reati 
from  taking  away  the  crops  or  sowing  the  land  with  a  pc 
seed,  in  a  manner  which  was  contrary  to  the  usual  coarw 
bandry  (g). 
Where  titles  of  A  Court  of  Equity  will '  also  restrain  waste  where  the 
^tabf'*  the  parties  are  of  a  purely  equitable  nature  :  thus,  in  tin 
mortgages,  if  the  mortgagor  in  possession  should  attemf 
down  timber,  and  the  land  without  the  timber  is  an  insoS 

(e)  Boswell's  case,  1  Rolls.  Ab.  3  P.  Wm.  268,  n. ;  Penot  t 

377 ;  Tracey  v.  Tracej,  1  Vern.  23;  3  Atk.  94 ;  Davis  v.  Leo,  6 

Abraham  v.  Babb,  Freem.  53.  (/)  Farrant  v,  Lovell,  3. 

rcQ  Garth  v.  Cotton,  1  Dick.  205,  Amb.  105,  S.  C.  sub  nom.  1 

(e)  Davrell  v.  ChampneU,  1   £q.        (g)  Onslsw  v. ,  16  \ 

Ca.  Ab.  400 ;  MoUineux   v.  Powell,    Pratt  v.  Brett,  2  Mad.  62. 

(1)  Mayo  V.  Foster,  2  M'Cord  Ch.  143 ;  Kane  v,  Vanderburgh, 
Ch.  11. 
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security,  a  Court  of  Equity  will  restrain  him  (1) ;  for,  as  To  reftrain 
lole  estate  is  a  security  for  the  money  advanced,  the  mort-  v^^^>^^^l  > 
under  such  circumstances,  ought  not  to  be  suffered  to  less- 
lirainish  it  (A) :  and  so  it  is  the  duty  of  trustees  who  are  ap- 
l  to  preserve  contingent  remainders,  to  protect  the  entire  in- 
oe  for  the  benefit  of  all  the  cestui  que  trusts  in  remainder, 
r  vested  or  contingent ;  and  as,  in  many  instances,  the  value 

inheritance  consists  as  much  of  the  mines  and  timber  as  it 
'the  land,  they  may,  by  force  of  their  trust,  have  their  reme- 
injunction,  to  prevent  the  destruction  of  the  one  or  the  ex- 
n  of  the  other  (t).  Under  this  head,  we  may  also  class 
Mies  where  persons  are  contracting  for  leases  and  other  in- 
io  property  which  they  are  only  in  possession  of  by  virtue 
eoQtract ;  in  such  cases,  if  the  plaintiff  has  no  legal  title, 
no  redress  at  Law,  but  if  he  has  such  a  contract  as  will 
£^  him  to  call  upon  the  Court  to  clothe  the  possession  with 
■1  title,  and  the  answer  admits  such  contract,  the  injunction 

granted  {k). 

injiuiQtion  will  also  be  granted,  in  some  cases,  where  the  In  the  case  of 
i  have  both  legal  titles  and  legal  remedies,  but  irreparable  *  '*"P""®'f' 
ef  would  be  done  unless  they  were  entitled  to  more  imme- 
elief  than  that  which  they  would  obtain  at  Law ;  it  has  ac^ 
^Ij  been  granted  where  the  injunction  amounted  in  fact  to 
action  to  stop  a  trespass ;  for,  if  the  Court  would  not  inter- 
ainst  a  trespasser,  he  might  go  on  by  repeated  acts  of  dam- 
lich  would  be   absolutely  irremediable  (2).     The  original 

■borne  V,  Usbome,  1  Dick.  (t)  Garth  v.  Cotton,  1  Dick.  183  ; 
^pMley  V.  Spencer,  5  Mad.  Stansfield  v.  HaberghamjlOVes.STS. 
Sipphreys  v.  Harrison, IJ. &        {k)  Norway  v.  Kowe,  19  Ves.  155. 


lee  Scott  V.  Wharton,  2  Hen.  &  Munf.  25 ;  Downing  v,  Palmateer, 
w,  65 ;  Brady  v.  Waldron,  2  John.  Ch.  148 ;  Murdock's  case,  2  Bland, 
ililiiMa  V.  Preswick,  3  Edw.  246. 

»  the  land  of  an  insolvent  debtor  has  been  attached,  in  a  toit  at  law, 
ipetent  to  a  Conrt  of  Chancery,  during  the  pendency  of  such  suit, 
a  him  against  waste.  Camp  v.  Bates,  11  Conn.  51 ;  Powers  o.  Hee- 
f .  Charlt  523. 

owerg  r.  Heery,  R.  M.  Charlt.  523,  524  ;  New  York  Printing  Co.  v. 
Paige,  d7;  Livingston  v,  Livingston,  6  John.  Ch.  497;  Jerome  v. 
John.  Ch.  315;  2  Story  Eq.  Jur.  §  928,  §  929;  Attaquin  v.  Fish,  5 
;  148;  Eden  Injunct.  (2nd  Am.  ed.)  229,  230  to  234 ;  Robinson  v. 
rron,  1  Bro.  C.  C.  (Perkins's  ed.)  588,  589,  notes  (a)  and  (6),  and 
ted ;  Putnam  v,  Valentine,  5  Ohio,  187.  The  practice  of  issuing  in- 
M  in  cases  of  trespass,  on  the  principle  of  irreparable  mischief,  has 
lome  extremely  common.  Hanson  v.  Gardiner,  7  Sumner's  Vesey, 
ote  (c),  and  cases  cited. 
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To  restrain 
Waste. 


Equitable 
waste. 


distinction  was,  that  if  a  person  still  living  committed  a  trespaBS, 
by  cutting  timber  or  taking  lead  ore  or  digging  for  coal,  the  Court 
would  not  interfere,  except  so  far  as  to  give  a  discovery,  and  then 
an  action  might  be  brought  for  the  value  discovered ;  bat  if  the 
person  died,  then,  since  the  trespass  died  with  him,  the  Court  has 
said  it  would  decree  an  account,  though  the  law  provided  no  rem- 
edy. Throughout  Lord  Hardwicke's  time  and  down  to  thit  of 
Lord  Thurlow,  the  distinction  between  waste  and  trespaawas 
thus  acknowledged  (/) ;  Lord  Thurlow  himself  acted  npoo  the 
same  principle,  saying,  that  the  person  to  be  enjoined  was  a  mere 
stranger,  and  he  ought  to  be  turned  out  of  possession  immediate- 
ly (m).  Then  came  Flamang's  case  («)  :  there  a  landlord  of  two 
adjoining  closes  let  one  of  them  to  a  tenant  who  took  coal  oat  of 
one  close,  and  also  out  of  the  other  which  was  not  demised  to  him; 
and  it  was  held,  at  first,  that  the  taking  the  coal  out  of  the  former 
as  waste,  would  be  restrained,  but  as  to  the  close  which  wasoot 
demised  to  him,  it  was  a  mere  trespass,  and  the  Court  coaW  not 
interfere ;  but  Lord  Thurlow  aflerwards  changed  his  opinioD,  oo 
the  ground  that  irreparable  mischief  would  follow  his  refusal,  hold- 
ing in  effect  that  if  the  defendant  was  taking  the  substance  of  the 
inheritance,  the  liberty  of  bringing  an  action  was  not  the  only 
remedy  to  which  in  Equity  he  was  entitled.  The  same  principle 
has  been  acted  on,  and  applied  without  scruple,  in  varioas  other 
decisions,  for  unless  there  was  a  jurisdiction  to  prevent  destruction 
or  irreparable  mischief,  there  would  be  a  great  failure  of  justice  in 
this  country  (o)  (1). 

The  Court  will  likewise  interfere  by  injunction,  where  the  par- 
ties committing  the  waste,  with  nothing  but  temporary  and  limited 
interests  in  the  subject-matter,  are  maliciously  and  wantonly  abus- 
ing their  legal  rights  to  the  injury  of  those  in  remainder ;  this  is 


(0  Thomas  v.  Oakley,  18  Ves.  186. 

(m)  Mortimer  v.  Cottrell,  2  Cox, 
20o. 

(n)  Cited  or  referred  to  6  Ves.  147 ; 
7  Ves.308;  15  Ves.  138;  18  Ves.  18G. 


(o)  Mitchell  v.  Dors,  6  Ves.  147, 
[Sumner's  ed.  note  (a)  and  (1),  vi^ 
cases  cited]  ;  Crockford  v.  Alexander, 
15  Ves.  138;  Thomas  v.  Oakley,  IS 
Ves.  186. 


But  an  injunction  will  not  be  granted  to  restrain  a  mere  trespass,  where 
the  injury  is  not  irreparable  and  destructive  to  the  plaintiff's  estate,  but  i* 
susceptible  of  perfect  pecuniary  compensation,  and  for  which  the  party  may 
obtain  adequate  satisfiaction,  in  the  ordinary  course  of  law.  Jerome  r.  Ros*» 
7  John.  Ch.  315  ;  Stevens  v.  Beekman,  1  John.  Ch.  318;  Amelung  r.See- 
kamp,  9  Gill  &  John.  4&S  ;  Smith  v.  Pettingill,  15  Vermont,  82;  Hart  r- 
Mayor  &c.  of  Albany,  3  Paige,  213;  Ross  v.  Page,  6  Ohio,  166. 

(1)  See  Smith  v.  Pettingill,  15  Vermont,  82. 
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nmonlj  called  eguitable  waste,  which  may  be  defined  to  be  —  t?ie    Torestrain 

ntmissian  of  such  acts  as  at  Law  would  not  he  esteemed,  under  the 

'cumstances  of  the  case^  to  he  waste,  'hut  which  are  so  esteemed  in 

r  mew  of  a  Court  of  Equity,  from  their  manifest  injury  to  the 

kerii€mce,  though  not  inconsistent  with  the  legal  rights  of  the 

trty  committing  them.     Thus,  for  example,  it  was  held,  in  Lewis 

»wle'8  case  (p),  that  if  there  be  a  tenant  for  life  without  im- 

achment  of  waste,  he  had  as  great  a  power  to  do  waste,  and  to 

DTert  it  at  his  own  pleasure,  as  a  tenant  in  fee  or  a  tenant  in  tail 

jd,  so  that  if  any  trees  were  severed  from  the  inheritance,  either 

r  the  act  of  the  party  or  by  the  act  of  law,  and  became  chattels, 

e  whole  property  in  them  was  in  the  tenant  for  life,  by  force  of 

e  said  clause.     The  necessary  consequence  of  this  doctrine  was, 

at  a  tenant  for  life  without  impeachment  of  waste,  could  not  in 

ly  case  be  restrained,  in  Equity,  from  cutting  timber  upon  the 

tate,  for  that  would  have  been  to  determine  that  he  should  not ' 

ijoy  the  property  which  the  law  gave  him  {q).    It  was,  however, 

on  found,  that  this  extensive  power  might  be  wantonly  and  ca- 

icioasly  abused  to  the  prejudice  of  the  inheritance ;  and,  accord- 

gly,  where  a  tenant  for  life,  unimpeachable  of  waste,  was  making 

1  unconscientious  use  of  that  power,  the  Courts  of  Equity  assumed 

e  jurisdiction  of  restraining  and  modelling  it  (1).     Thus  it  has 

terfered  by  injunction  where  the  tenant  for  life  was  pulling  down 

castle  (r),  or  the  family  mansion,  or  farm  houses  (5).     It  will 

so  interfere  where  he  is  cutting  dc^n  timber  of  two  young 

*owth  {t),  or  where  he  is  cutting  down  trees  which  were  planted, 

r  growing,  or  designedly  left,  for  ornament  or  shelter  (u).     This 

rinciple  has  even  been  extended  to  plantations,  vistas,  avenues, 

nd  rides  (z),  and  to  trees  which  are  either  planted  to  shut  out  an 

bject  (y),  or  merely  for  the  benefit  of  a  view  {%),    In  some  of 

[lese  cases,  the  kind  of  waste  had  been  called,  by  the  Judges,  exr 

ravagani,  humorsome  wcLste :    in  others,  as  voluntary,  malicious, 

(p)  11  Rep.  80.  more  v.  Bowes,  2  firo.  C.  C.  88,  [Per- 

^f )  Aston   V.  Aston,  1   Ves.  265,    kins's  ed.  notes.] 


iS' 


(tt)  Packin^n's  case,  3  Atk.  215 ; 

(r)  Vane  v,  Ld.  Barnard,  2  Vern.  Williams  v.  M'Namara,  8  Yes.  70. 

38 ;  Preo.  in  Ch.  454,  S.  C.  sub  nom.  (z)  Lord  Tamworth  v,  Ld.  Ferrers, 

id.  Barnard^s  case.  6  Ves.  419. 

M  Aston  V,  Aston,  1  Ves.  265.  (y)  Day  v.  Merry,  16  Ves.  375. 

\t)  Obrien  o.  Obrien,  Amb.  107 ;  (z)  The  Marq.  of  Downshire  v. 

^hamberljne  v.  Dummer,  1  Bro.  C.  Imj  Sandys,  6  Ves.  107. 
y.  166,  [Perkins's  ed.  notes]  ;  Strath- 


(1)  See  Kane  v.  Vanderborgh,  1  John.  Cb.  11. 
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To  reBtrain    intended  waste ;  in  others  again  as  wanton  and  wilful  waste ;  in  a  1 


Waste 


Against  ten- 
ants in  tail 
after  possibili' 
ty,  &c. 


Account  inci 
dental  to  in- 
junction. 


of  them,  in  short,  it  was  the  improper  and  abusive  exercise  of  a 
legal  power  to  the  detriment  of  those  in  remainder  (1). 

Tenants  in  tail,  after  the  possibility  of  issue  extinct^  htfe  the 
same  powers  and  are  subject  to  the  same  restrictions  as  tenanti 
for  life  without  impeachment  of  waste  ;  and  it  makes  no  difa- 
ence  that  they  are  unimpeachable  of  waste,  not  by  the  prcmiioB 
of  the  grantor,  but  as  a  legal  incident  to  their  estate  ;  fcr,  as  it 
was  said  in  Abraham  v,  Bubb,  ''  though,  in  some  cases, /orfior 
est  dispositio  legis  quam  hominis,  yet  that  shall  not  be  to  encom- 
ber  estates  "  (a). 

It  is  to  be  remarked,  that  the  object  of  the  Court's  interfer^ce 

in  granting  an  injunction  to  stay  this  kind  of  waste  is  not  bj  way 

of  satisfying  a  damage,  but  in  order  to  prevent  a  wrong,  and, 

therefore,  a  person  cannot  come  into  Equity  merely  for  an  ao* 

count,  unless  where  the  waste  is  of  that  nature  that  the  plaintiff 

has  no  remedy  at  Law  :  the  account  depends  entirely  upon  the 

injunction  ;  it  is  incidental  to  and  consequential  upon  it;  and,  if 

a  person  is  entitled  to  the  one,  he  is  entitled  to  the  other  also,  on 

the  principle  of  preventing  a  multiplicity  of  suits ;  for,  otberwiae, 

he  would  be  obliged  to  bring  his  action  at  Law  as  well  as  his  bill 

in  Equity,  — his  action  by  way  of  satisfaction,  his  bill  by  way  of 

No  bill  will  lie  prevention  {b)  (2).     But,  after  the  determination  of  the  tenant's 

for  account  of  estate,  the  bill  will  not  lie  for  an  account  merely,  where  no  in- 
waste  without  ...  ,  ,        •   .        .        1  ^  J 
praying  an  in-  junction  IS  prayed  or  necessary,  and  no  injury  is  to  be  prevented ; 

junction.  for,  if  there  be  nothing  to  be  restrained  in  future,  there  is  no  rea- 

son why  the  Court  should  interfere,  since  the  party  injured  has 
his  remedy  at  Law  for  that  which  is  already  passed  (c).  However, 
the  very  reason  given,  viz.,  that  the  party  injured  has  his  remedy 
at  Law,  is  a  proof  that  the  rule  ought  not  to  apply  where  the  waste 
and  the  remedy  are  strictly  equitable ;  accordingly  an  account 
was  granted  in  Garth  v.  Cotton  (c?),  although  an  injunction  was 
not  sought. 

(c)  Smith  V.  Cooke,  3  Atk.  381; 
Pulteney  v.  Warren,  6  Ves.  89; 
Grierson  v.  Eyre,  U  Ves.  346. 

(d)  1  Dick.  183. 


(a)  Freem.53;  Atty.-Gen,©.  Duke 
of  Marlborough,  3  Mad.  539;  Wil- 
hams  V.  Williams,  15  Ves.  419. 

Jesus  Coll.  p.  Bloom,  3  Atk. 

\i  Amb.  54,  S.  C. 


263;  . 


(1)  A  devisee  for  life  was  restrained  from  cutting  down  the  woodland  of 
the  estate  and  from  planting  the  new  grounds.  Smith  t?.  Poyas,  gDesaus. 
65.  So  from  using  the  timber  for  any  other  purpose  than  for  fuel,  fenciwr, 
&c.    lb. 

(2)  Duvall  V.  Waters,  1  Bland,  576. 


Speeiai  Infunctians.  1857 

The  same  distinction  is  observed  if  the  party  who  committed    I'o  reBtrain 
e  waste  dies,  between  those  cases  where  the  waste  was  legal  and  v,^^*>^^*^^^ 
yse  cases  where  the  waste  was  equitable.     There  is  no  instance  Where  party 
ft  <lecree  against  assets  for  an  account  of  legal  waste ;  since,  th^^nuSTw 
Ikr  as  the  act  of  the  offender  was  beneficial,  his  assets  would  be  dead. 
swersble  at  Law,  and  his  executor  would  be  charged  (e)  ;  and, 
at  L*aw,  if  legal  waste  be  committed  and  the  party  dies,  an  ac-  ^^^  the  case  of 
o  for  money  had  and  received  will  lie  against  his  representa-  ^i^^^.  ^ 
es  ;  so,  upon  the  same  principle,  or  rather  by  analogy  thereto, 
equitable  waste  be   committed,  and  the  party  dies,  he  must, 
rcMigh  his  representatives,  refund  in  respect  of  the  wrong  he  had 
ne,  and  not  retain  the  produce  of  his  injury,  which  is  recover a- 
e  in  no  other  Court  (/).    It  would,  says  Lord  Cowper,  be  a  re- 
oftch  to  equity  to  say,  when  a  man  has  taken  my  ore  or  timber, 
d  disposed  of  it  in  his  lifetime,  and  dies,  that  in  this  case,  I 
ist  be  without  remedy. 

The  Court  will  interfere,  by  injunction,  to  suppress  the  com-  To  rettrain 
Bsion  or  eontinuance  of  a  nuisance.     Nuisances  are  of  two  nuisances. 
ndsy — those  which  are  injurious  to  the  public  at  large,  and 
Dse  which  are  injurious  to  the  rights  and  interests  of  private 
rsons. 

With  regard  to  public  nuisances,  the  jurisdiction  seems  to  be  <^  Public  noi- 
ry  ancient  date,  and  to  be  founded  on  the  irreparable  damage  to  *^°^^*» 
liriduals  or  the  great  public  injury  which  is  likely  to  ensue. 
le  jarisdiction  is  applicable  not  only  to  nuisances  strictly  so  call- 

^  Iml  also  to pmrprestures.  By  purpresture  is  meant,  in  its  present and  pur- 

ceptation,  an  incroachment  upon  the  Crown,  either  upon  part  F^^*^^^- 

the  demesne  lands,  or  upon  the  high  roads,  rivers,  fcMrts,  or 
reets ;  and  the  difference  between  pturprestures  and  nuisances 
iDSisIs  in  this,  that  where  the  jus  privatum  of  the  Crown  is  in- 
ded  it  is  ^  purpresture,  but  where  the  jus  publicum  is  violated  it 
a  mtisanu  {g). 
In  cases  of  purpresture  the  remedy  is  either  by  information  for 

intmsion  at  the  common  Law,  or  by  information  in  Equity  at 
B  suit  of  the  Attorney-General.  The  consequence  of  a  judg- 
snt  at  Common  Law  being  the  abatement  of  the  erection  or 
ievance  complained  of,  whether  it  is  or  is  not  a  nuisance :  whilst 
OB  an  information  in  Equity,  where  the  tre^ass  does  not  pro- 
ice  any  public  injury,  the  Court  may  direct  an  inquiry  whether 

[mS  Hambly  v.  Trott,  Cowp.  376.      of  Winchester  v.  Knight,  1  F.  Wms. 
[/)  Marq.  of  Lansdown  v.  March.    406. 

m .  of  Lansdown,  1  Mad.  116 ;  Bp.        (g)  2nd  Inst.  38, 272 ;  Harg.  Law 

Tracts,  84, 87. 
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it  is  most  beneficial  to  the  Crown  to  abate  the  purprtshart^  or  to 
suffer  the  erection  to  remain  and  be  assessed  as  a  part  of  the  legal 
revenue  (A). 

In  cases  of  public  nuisance,  prc^rly  so  called,  an  indictment 
lies  to  abate  them,  and  to  prosecute  the  offender ;  but  an  inftnni* 
tion  will  also  lie  in  Equity  to  stop  the  mischief  and  to  nitriin  the 
continuance  of  it  (i).  Thus  Lord  Cottenham  held,  thit  there  was 
a  clear  jurisdiction  in  a  Court  of  Equity,  to  restrain  the  nagis- 
trates  of  a  county  from  doing  that  which  would  have  been  a 
nuisance  to  a  public  road  (k). 

As  a  general  rule,  a  suit  of  this  kind  should  be  instituted  by 
the  Attorney-General,  or,  at  all  events,  he  should  be  a  party  to  it, 
unless  the  individual  injury  is  distinct  from  that  which  is  done  to 
the  public  at  large.  In  that  case,  but  in  that  case  only,  the  per- 
sons injured  have  a  special  right,  in  respect  of  which  tbej  are 
entitled  to  apply  (m).  Wherefore,  in  informations  and  pioceed- 
ings  in  cases  of  public  nuisance,  the  ordinary  course  is  far  the 
Attorney-General  to  take  on  himself  to  sue  as  rq>resentmg  the 
public ;  but  it  is  equally  certain  that  individuals  who  concdre 
themselves  aggrieved  may  come  forward  and  ask  the  assistance  of 
the  Court  to  prevent  a  public  nuisance  from  which  they  hare 
individually  sustained  damage  (n)  (1). 

With  regard  to  private  nuisances,  the  Court  will  inter/ere  by 
way  of  injunction  where  the  mischief  is  irreparable  (2).  The 
general  ground  of  its  interference,  is  that  sort  of  material  injury 
to  property  or  health  requiring  the  application  to  prevent,  as  well 
as  remedy,  an  evil,  for  which  damages  more  or  less  would  be  given 
in  an  action  at  Law  (o).     It  is  not  every  case  that  would  furnish 


(A)  Alty.-Gen.  v.  Richards,  2  Anst. 
G03;  Atty.-Geii.  v.  Johnson,  2  J.  Wil. 
H7  ;  Ilex  V.  Earl  Grosvenor,  Starkie's 
N.  P. 

(i)  Mayor  of  London  v.  Bolt,  5 
Vcs.  12!)  ;  Altorney-Gen.  v.  Nichol, 
16  Ves.  338. 

(Jk)  Attorney- General  v.  Forbes,  2 
M.  &  C.  124. 


(to)  Baines  v.  Baker,  Amb.  15^B; 
Atty.-Gen.  r.  Cleaver,  IS  Ves.  211 ; 
Spencer  r.  The  L.  &  B.  Railvriy 
Company,  8  Sim.  193;  Sampson  r. 
Smith,  ib.  272. 

(n)  Attorney-Gen.  r.  Forbes, 2M. 
&  C.  123. 

(o)  Attorney- Gen.  v.  Nichol,  16 
Ves.  343. 


(1)  See  Rowe  r.  Granite  Bridge,  21  Pick.  344 ;  Corning  r.  Lowerre,6 
John.  Ch.  43y. 

But  a  bUl  for  an  injunction  ajrainst  a  public  nuisance  will  not  be  sustained, 
unless  it  shows  a  particular  injury  to  the  plaintiff,  distinct  from  that  which 
he  sutFers  in  common  with  the  rest  of  the  public.  Bigelow  c.  The  Hsrt- 
ford  Bridge  Co.  14  Conn.  565. 

(1)  Dana  r.  Valentine,  5  Metcalf,  8.  See  Boston  Water  Power  Co.  r. 
Boston  &  Worcester  R.  R.  Corp.  16  Pick.  512,  525;  Bigelow  v.  The  Hart- 
ford Bridge  Co.  14  Conn.  565. 
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tit  of  action  against  a  party  which  would  justify  the  interpo-.  To   restrain 
of  the  Court  of  Equity  to  redress  the  mischief  or  remove       "»»*»cei. 
anoyance  (1).     But  there  must  be  such  an  injury  as  from  its 
3  is  not  susceptible  of  being  adequately  compensated  for  by 
j^eSy  or  such  as,  from  its  long  continuance,  occasions  a  con- 
f  recurring  grievance  which  cannot  be  otherwise  prevented 
r  an  injunction  {p)  (2).      Thus  it  has  been  said,  that  every 
lon  trespass  or  a  mere  diminution  of  the  value  of  the  prem- 
B  not  a  ground  for  an  injunction ;  but,  if  the  trespass  con- 
so  long  as  to  become  a  nuisance,  or  if  the  diminution  of  the 
of  the  premises  amount  to  irreparable  mischief,  then  the 
t  will  undoubtedly  interfere  (q).     The  ordinary  instances  in  To  restrain  ob- 
I  the  Court  exercises  this  jurisdiction  occur  where  it  is  called  a^^^^^^^^ 
to  restrain  a  party  from  building  so  near  the  plaintiff 's^house or  the  di- 

darken  his  ancient  lights  (r)  (3).     Injunctions  have  also  been  ^®''"o'*  of 

r       \  '  ^   '          •'                                             water-courses, 
id  to  stop  the  diversion  of  water-courses,  and  to  prevent  the or  injury 

g  down  of  banks  of  rivers,  whereby  the  plaintiff  is  exposed  ^  ***®  banks  of 
ndations  from  which  the  banks  had  protected  him  (s)  (4).      General  prin- 
rd  Cottenham  had  upon  several  occasions  to  investigate  the  ciples  upon 
e  of  the  jurisdiction  of  a  Court  of  Equity  in  cases  of  this  Court  inter- 
iption,  where  a  party  sues  in  respect  of  an  alleged  injury  to  feres  to  pro- 
gal  rights.    In  such  cases,  it  seems  that  when  an  injunction  rights.^^ 

Fishmongers*  Comp.  v.  £.  1.    Back  v.  SUcy,  2  Russ.  121 ;   £.  1. 
1   Dick  163;   Atty.-Gen.  v.    Comp.  v.  Vincent,  2  Atk.  83. 
,  nbi  supra.  (s)  Robinson  v.  Lord  Byron,  1  Bro. 

CTonlson  v.  White,  3  Atk.  21 ;  C.  C.  588,  [Perkins's  ed.  notes]  -, 
&  Atty.-Gen.  r.  Nichol,  16  Ves.     Lane    v.   Newdigate,   10   Vcs.  194, 

[Sumner*s  ed.  notes  (a)  and  (6),  and 
Ryder  v.  Bentham,  1  Ves.  543 ;    cases  cited] ;  Chalk  v.  Wyatt,  3  Mer. 

688. 

An  owner  of  vacant  land,  which  is  intended  for  house  lots,  is  not  en- 
to  an  injunction  to  restrain  the  exercise  of  an  offensive  trade  in  the 
ty  thereof,  whereby  its  value  is  diminished.  Such  owner  has  a  com- 
ind  tdequate  remedy  at  law  for  the  injury  so  caused.  Dana  v,  Valen- 
Metealf,  8. 

Incnham  v.  Dunnell,  5  Metealf,  118;  2  Story  £q.  Jur.  §  925;  Mo- 
urn. Hudson  Rail  R.  Co.  v.  Artcher,  6  Paige,  83. 
Attj.- General  v.  Nichol,  16  Sumner's  Vesey,  333,  note  (a)  ;  2  Story 
IT.  §  926,  §  927 ;  Eden  Injunct.  (2nd  Am.  ed.)  270 ;  Wilson  v.  Cohen, 
£q.  80.  In  Atkins  v.  Chilson,  7  Metealf,  398,  it  was  held,  that  a  lessor 
entitled  during  the  continuance  of  the  lease,  to  an  injunction  to  res- 
he  lessee  from  obstructing  and  darkening  windows  in  the  demised 
3nt,  unless  the  injury  will  probably  be  irreparable,  or  cannot  be  com- 
ed  by  damages  recovered  in  a  suit  at  law. 

Eden  Injunct.  (2nd  Am.  ed.)  232,  233,  269;  Gardner  v.  Newburg,  2 
Ch.  162;  Van  Bergen  v.  Van  Bergen,  2  John.  Ch.  272;  Belknap  v. 
ip,  3  John.  Ch.  463;  Van  Bergen  v.  Van  Bergen,  3  John.  Ch.  282; 
lond  V.  Fuller,  1  Paige,  197;  Belknap  v.  Trimble,  3  Paige,  577,  601 ; 
7,  Gifford,  1  Hopk.  416;  S.  C.  6  John.  Ch.  19;  2  Story  Eq.  Jur.  § 
lobinson  v.  Lord  Byron,  1  Bro.  C.  C.  (Perkins's  ed.)  588, 589,  and 
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lo  snow  uiai  iie  uas  uui  ueeu  guiiiy  ui  any  improper 
applying  for  the  interposition  of  the  Court  (2),  not  acqv 
in  the  sense  of  conferring  a  right  on  another  party,  bnt 
cence  in  the  sense  of  depriving  him  of  the  right  to  th( 
rence  of  a  Court  of  Equity.  The  Court  has  then  to  con 
degree  of  incovenience  and  expense  to  which  grantio 
junction  would  subject  the  defendant  in  the  event  of  his 
the  right ;  and,  on  the  other  hand,  the  nature  of  the  injn 
the  plaintiff  may  sustain  in  the  event  of  his  complaint  tui 
to  be  well  founded,  and  the  Court  refusing  to  interfere, 
the  decision  of  the  question  at  Law;  and  thus  balai 
question  between  the  two  parties,  and  the  extent  of  incon 
likely  to  be  incurred  on  the  one  side  and  on  the  other,  I 
must  exercise  its  discretion  whether  the  injunction  a 
granted  or  withheld  (t)  (3) ;  should  the  Court  in  the  m 
this  discretion  determine  upon  granting  the  injunctioo  i 
all  cases,  where  the  legal  title  is  disputed,  put  the  parti 
position  of  speedily  obtaining  a  decision  at  Law  aj 
right  (4);  and  whether  the  parties  themselves  apply 
not,  it  is  a  fundamental  objection  to  an  order  for  an  iiija 
a  case  of  this  kind,  if  it  is  made  without  some  provincx 
ting  the  question  in  a  course  of  legal  investigation  (v).  1 
when  the  Court  has  thus  interfered  by  granting  an  injnm 
put  the  plaintiff  upon  the  terms  of  bringing  an  action 
his  legal  rights  against  the  defendant,  the  Court  will  di 
plaintiff  of  the  benefit  of  this  injunction,  if  he  is  ann> 

(0  Hinton  v.  £arl  of  Granville,    299;  Sanster  t?.  Potter,  ( 
Or.  &  Ph.  283.  302. 

(u)  Harman  v.  Jones,  Cr.  &.  Ph. 
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dilatory  in  proceediDg  with  the  actioDi  and  the  defendant  has  not  To  orotect  Le 
a  party  to  the  delay  (z).  '  fii^S^ 

The  next  point  of  inquiry  relates  to  those  cases  where  injunc-  patento  and 
I  will  be  granted  to  protect  the  interests  of  an  inventor  or  an  copyrights. 
anlhor  in  his  patents  or  copyrights,  that  is,  in  the  works  of  his  in- 
gennily  or  the  labors  of  his  mind. 

The  principle  upon  which  injunctions  are  granted  in  these  tJpon  what 
cases,  is  not  that  there  is  no  legal  remedy,  but  that  the  law  does  ,^|^^|^q^^^| 
not  give  a  compkie  remedy  to  those  whose  property  is  invaded ;  ad. 
isr,  if  each  infringement  of  the  patent  or  copyright  were  to  be 
made  a  distinct  cause  of  action,  the  remedy  would  be  worse  than 
ibm  efH ;  the  inventor  or  author  might  be  ruined  by  the  necessity 
of  peipelna]  litigation,  without  ever  being  able  to  have  a  final  es- 
taUiahment  of  his  rights  (z)  (1). 

Id  addition  to  this  consideration,  the  plaintiff  could  have  no 
pivrantive  at  Law  to  restrain  the  future  use  of  his  invention  or 
tkepablicatknof  his  work  injuriously  to  his  title  and  interest 
Besides  which,  in  most  cases  of  this  sort,  the  bill  usually  seeks  ^iU  asnally 
an  account,  in  one  case  of  the  boc^s  printed,  and^  in  the  other,  of  ^o^t. 
the  profits  whidi  have  arisen  firom  the  use  of  the  invoition  from 
the  persons  who  have  pirated  the  same;  and,  where  the  right  has 
been  already  established,  (^ ,  where  it  is  established  under  the  di- 
rection of  the  Court,  there  this  account  will,  in  all  cases^  be  de- 
creed as  incadaital  to  the  other  relief,  which  may  be  obtained, 
psospectivdy,  by  a  perpetual  injunction  (a). 

An  injunction  to  restrain  the  infringement  of  a  patent  is  notob-  Previous  trial 
tainaSde  as  a  matter  of  course;  the  equitable  title  flows  from  the^^^^treo 
legal  title.    So  also,  with  r^ard  to  copyrights.    On  both  occa-  enuury. 
aioDs  it  was  formerly  the  practice,  on  evening  the  case,  to  send 
the  party  to  Law  to  establish  his  right  (b).    But,  on  both  occa- 
sions, the  practice  is  altered,  and  now,  when  the  right  of  the  pa- 
UmUe  aff9at»  an  the  record,  and  the  patent  has  been  granted  for 

(s)  Bicklbfds.SkeweB,4M.  d^C.  Ozf.  and  Cambridge  9.  Riehardaon, 

49B.  6  Vei.  705,  706,  [Samxier'i  ed.  689, 

(x)  Hogs  V.  Kirby,  8  Ves.  SS23;  note  (a)];  Bally  v,  Taylor,  I  R.  & 

Baffmer  vTrlaiie,  14  Yea.  13S;  Law-  M.  73. 

nnca  9.  Sauth,  Jao.  472.  (b)  Dodaley  v,  Saaneraley,  Amb. 

(•)Ijord  Bed.  138;  Hogg  V.  Kirby,  406. 
8  Tea.  5B3^  9M  ;  The  UaiTeraitiei  of 


(1)  2  Story  £q.  Jur.  §  930,  to  §  936. 
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lnC&B08of?B,-  sonu  length  of  time,  ^nd  the  public  has  permitted  the  exclusire 

^pyrSita.**"  and  undisputed  possession  of  it  for  several  years — under  sucJi 

v«^^N/^^^  circumstances  it  will  interpose  by  injunction,  in  the  first  imtncei 

When  patent    without  putting  the  party,  previously,  to  establish  his  right  io  an 
has  been  cfrant-      ^.         ^  r         /\/v\ 
ed  for  some       action  at  Law  (c)  (1). 

length  of  time.      In  such  cases,  however,  there  must  be  satisfactory  evideace  of 
exclusive  possession  by  the  patentee ;  and,  where  this  is  wanting, 
the  Court  will  not  interfere  without  a  trial  at  Law  (d), 
Sr'itent^isof     ®"''  ^^^  the  patent  is  only  of  recent  date,  or,  to  use  Lord  El- 
recent  date,      don's  phrase,  "  where  it  is  but  of  yesterday,"  there  the  Cooitwill 
not  act  from  its  own  notions  respecting  the  matter  in  dilute,  ud 
presume  its  validity  or  invalidity  without  the  right  having  been 
ascertained  by  a  previous  trial ;  but  it  will  send  the  patentee  to 
Law,  and  oblige  him  to  establish  the  validity  of  his  patent  in  a 
Court  of  Law  before  it  will  grant  him  the  benefit  of  an  injnn^ 
but  in  Buch      tion  (e)  (2).     But,  even  in  this  case,  it  will  use  its  discretion,  and, 
ifl  any  doubt  it  whenever  it  sees  sufficient  ground  of  doubt,  it  will  add  to  itioore 
will  direct  an    general  directions,  a  direction  that  the  party  against  whomtbe^ 
keu^!'"^  ^        plication  is  made,  shall  keep  an  account  pending  the  discoo&io^ 
ance  of  the  injunction,  in  order  that  if  it  shall  finally  torn  out  that 
the  plaintiff  has  a  right  to  the  protection  he  seeks,  amends  mtj 
be  made  for  the  injury  occasioned  by  the  resistance  to  his  jnst  de- 
mands (/). 

It  may  be  mentioned  here,  that  in  the  case  of  CoUard  v,  Alli- 
son, above  referred  to  (g),  the  patentee  obtained  a  verdict  in  s^P" 
port  of  his  patent,  but  the  defendant  afterwards  obtained  a  rule 
7t/5i  for  a  new  trial,  which  was  pending  when  a  subaeqaent  ^P* 
plication  was  made  for  an  injunction,  and  the  Court  refused   ^^ 
grant  the  injunction  till  the  decision  of  the  Court  of  Lawupoa  ^*^* 
new  trial. 

(f)  Bolton    V.  Bull,  3  Ves,   140;  (rf)  CoUard  r.  Alliion,  4  M.  <5=^  ^ 

t Sumner's  ed.  note  (a)] ;  Harmer  v.  487.                                                      _^ 

»lane,  14  Vea.  133;  Hill  r.  Thomp-  (e)  Hill  v.  Thompson,  3  Mer.   *>^^ 

son,  3   Mer.  G22;  and   see   Kay  r.  (/)  Ibid.  628, 62U. 

Marshall,  1  M.  &.  C.  373.  [g)  Ubi  supra. 


(1)  The  Universities  of  Oxf.  and  Camb.  r.  Richardson,  6  Sumner's  ^  ^ 
689,  note  (a)  ;  2  Storv  Eq.  Jur.  §  034,  §  935 ;  Eden  Injunct.  (2nd  Am  -^^'^ 
304  to  307;  Ogle  v.  Ege,  4  Wash.  C.  C.  534;  Isaacs  v.  Cooper,  ib.  Sp^' 
Rogers  v.  Abbott,  ib.  514  ;  Livingston  v.  Van  Ingen,  9  John.  570 ;  Pliili^P'' 
Patents,  451,  469;  Sullivan  v.  Redfield,  1  Paine  C.  C.  441. 

(2)  2  Story  Eq.  Jur.  §  934. 
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ar  principles  apply  to  cases  of  copyright  (A).     At  first  the  ^^  CaaesofPa- 
i  Chancery  would  not  give  assistance,  unless  the  com-      pyrlSiti. 
L  had  a  clear  legal  right ;  Lord  Northington  refused  to  in-  v^^-n^^^^ 
between   two  contending  patents  (i) ;  Lord  Hardwicke  In  the  case  of 
I  the  same  manner,  where  the  question  was  doubtful,  and  ^°Py'^*2'^*'- 
J  applying  had  never  had  possession  (k) ;  and  several  of  General  rule 
ges  in  the  great  case  of  Miller  v,  Taylor  (/),  laid  it  down  ^^V'^^^  t™^'^ 
ar  universal  rule,  that  the  Court  could  not  grant  or  sustain  law, 
iction  unless  the  title  was  made  clear  at  Law ;  but  Lord 
las  denied  the  universality  which  was  said  to  belong  to  the 
le  rule,  qualifying  it  to  the  extent  that  an  undoubted  posses-  qualified 
ider  color  of  title,  is  ground  enough  to  enjoin  and  to  ^^^'w- haa^been  un- 
m  imjtmction  until  it  is  reversed  at  Law  (m).     In   short,  it  doubted  pos- 
B  to  this,  that  the  Court  will  lend  its  aid  when  the  legal  coior°of  "tiur 
sither  directly  established  by  decision,  or  where  it  is  ap- 
r  established  by  uninterrupted  usage  and  possession  (1). 
ire  many  circumstances,  however,  which  may  induce  the  Ju  what  caaet 

0  refiriun  from  interfering  before  the  right   is  ascertained  fSilJd  Ull  trSd 
«rmined,  for  the  equitable  title  Rows  from  the  legal  title ;  at  law. 
erefore,  where  the  one  is  doubtful  the  other  will  not  neces- 

bliow.     An  injunction  has,  accordingly,  been  refused  where  Where  the 
stion  has  depended  upon  the  effect  of  an  agreement,  for  up^^  an^ree- 
8  may  alter  the  effect  of  an  agreement  at  Law,  and  that  ment. 

eeopyright  of  printed  books,  to  be  represented  at  any  place  of  dra- 

e«ted  in  the  authors  or  their  matic  entertainment.  The  copyrights 

1  by  the  8  Anne,  c.l9,  amend-  of  the  two  universities  in  England  and 
tended  by  54  Geo.  III.  c.l56.  the  four  universities  in  ScoUand,  and 
fright  in  prints  and  etchings  of  the  colleges  of  £ton,  Winchester, 
ed  by  Stat.  8  Geo.  II.  c.  and  Westminster,  are  confirmed  and 
aded  by  7  Geo.  III.  c.  38,  regulated  by  the  Stat.  15  Geo.  III.  c. 
«o.  in.  c.  57.  In  models  and  53 ;  and,  by  the  1  &  2  Vict.  c.  59, 
butt,  &c.,  by  Stat.  38  Geo.  called  '«The  International  Copyright 
lyUiended  by  54  G«o.  III.c.  Act,"  her  Majesty,  in  Council,  is 
in  designs  for  printing  linens,  empowered,  under  certain  restric- 
md  muslins  by  27  Geo.  III.  tions,  to  direct  that  the  authors  of 
ifde  perpetual  by  34  Geo.  III.  books,  first  published  in  foreign  coun- 
d  extended  to  other  woven  tries,  shall  have  a  copyright  in  such 
f  2  &  3  Vict.  c.  13.    Lee-  books. 

iTered  orally  have  also  been  (t)  Baskett  C.Cunningham,  2  Eden, 

I  from  piracy  by  Stat.  5  &  6  137. 

.  c.  65,  and  by  the  3  &  4  (^)  Baskett  v.  The  University  of 

.  c.  15.    The  authors  of  dra-  Cam.  cited  6  Ves.  710. 

tertainments  not  printed,  are  (l)  4  Burr.  2325,  2328,  2400. 

to  have  the  property  in  such  (m)  The  Universities  of  Oxford  and 

ments,  and   have  the  sole  Cambridge  v.  Richardson,  6  Ves.  689; 

representing  it  or  causing  it  Lord  Byron  v.  Johnston,  2  Mer.  29. 


Jtory  Eq.  Jur.  §  935. 
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Of  Ii^unctiams. 


In  casei  of  Pa- 
tent! and 
Copy-rights. 

Where  the 
color  of  title 
may  rest  with 
other  persons. 


Where  the  pi- 
racy forms  a 
▼ery  inconsid- 
erable portion 
of  book. 


Whether  Eqoi- 
tv  will  order 
illegal  copies 
to  he  delivered 
up. 


Separate  bills 
upon  each  in- 
vasion of  pa- 
tent or  copy- 
right. 

Affidavit  of 
title  ; 


must  be  looked  to  as  the  right  in  Equity  (»).  An  injunctioD  ku 
also  been  refused  where  the  cdor  of  the  title,  by  the  impmdence 
of  the  real  proprietor,  may  equally  rest  with  other  persons,  ai 
where  several  individuals  have  been  permitted  to  publish  and  idl 
the  subject  of  the  copyright,  without  any  interposition  on  the  part 
of  the  proprietor,  for  fourteen  or  fifteen  years ;  for  a  Gomt  of 
Equity  frequently  refuses  an  injunction  where  it  acknowledgSB  i 
right,  when  the  conduct  of  the  party  complaining  has  led  to  tlie 
state  of  things  which  occasions  the  application  {o) :  and  n  in- 
junction  has  also  been  refused  where  Uie  matter  which  wai  ^ 
subject  of  the  alleged  piracy  formed  but  a  very  inc<m8idenble 
part  of  the  defendant's  work,  so  that  the  damage  done  to  die 
plaintiff  might  be  calculated  in  a  few  hours  (p);  or  where  the 
conduct  of  the  plaintiff  has  been  such,  as  in  the  opinion  of  the 
Court  would  induce  the  defendant  to  believe  that  tlie  coarse  taken 
by  him  would  not  be  objected  to  (q). 

A  question  of  some  nicety  arose  before  Sir  J.  Wigram,  V.  C, 
in  the  case  of  Colburn  v.  Simms  (r),  as  to  whether  the  proprietor 
of  the  copyright  of  a  book  is  entitled  in  Equity  to  an  order  di- 
recting the  delivering  up  of  illegal  copies.  His  Honor  came  to 
the  conclusion,  that  the  exclusive  rights  of  authors  are  now  coo- 
fined  within  the  limits  prescribed  by  the  statutes ;  and  conseqaent- 
ly  that,  if  in  the  case  before  him,  he  had  any  right  to  the  deJirer- 
ing  up  of  the  copies,  it  must  be  found  within  the  provisions  of  the 
statutes,  and  not  in  the  Common  Law  right  independent  of  them. 
His  Honor  then  examined  the  several  statutes  upon  the  subject, 
and  finally  came  to  the  conclusion  that,  in  order  that  an  offence 
might  be  committed  within  the  penal  clauses  of  the  Acts,  the 
book,  the  copyright  of  which  is  invaded,  must  at  the  least  haie 
been  composed  and  registered  at  the  time  of  the  offence. 

There  must  be  separate  bills  upon  each  distinct  invasion  of  a 
patent  or  copyright,  unless  there  is  a  privity  between  the  parties 
who  have  infringed  or  pirated  either  the  invention  or  the  work  (s). 
There  must  be  also  an  affidavit  of  title,  when  the  injunction  is 
applied  for  before  answer.     In  the  case  of  a  patent,  it  is  incum- 


(n)  Walcot  V.  Walker,  7  Ves.  1, 
[Sumner's  ed.  note  (a).] 

(o)  Piatt  V.  Button,  19  Ves.  447, 
[Sumner'B  ed.  note  (a)]  ;  Coop.  303, 
S.  C. ;  Rundell  v.  Murray,  Jac.  311. 

(p)  Baily  V.  Taylor,  1 R.  &  M.  73 ; 

I 


Whittingham  v.  Wooler,  3  SwaMt. 
428. 

(?)  Saunders  v.  Smith,  3  M.  &  C 
711. 

(r)  2  Hare,  543. 

(*)  Dilly  V.  Doig,  2  Ves.  J.  4S6, 
[Sumner's  ed.  note.] 


^^udal  Infunctions.  1866 

the  party  makin£t  the  application  to  swear  as  to  his  belief,  In  Cases  of  Pa- 
\,        ,  .       .       ,        r     .  t     •         J        1  tents  and  Co- 

une  of  making  it,  that  the  invention  was  newly  introduced     pyrights. 

country;  for  although,  when  he  obtained  his  patent,  he  v^^n/-^^ 
^ery  honestly,  have  sworn  as  to  his  belief  of  such  being  ^"  ^^*  ®*f®* 
g  yet  circumstances  may  have  subsequently  intervened,  or  to  what  it ' 
tion  been  communicated,  sufficient  to  convince  him  that  extends 
not  bis  own  invention,  and  that  he  was  under  a  mistake 
3  made  his  previous  declaration  to  that  effect  {t).    In  cases  1^  cases  of  co- 
right  where  the  proprietor  is  entitled  under  an  assignment,  g^^ent  ^ 
Mmd  to  show  that  the  assignment  was  made  to  him  in  writ^  writing  most 

h  has  often  been  determined,  at  Law,  that  a  copyright  "  ^^^' 
be  assigned  in  any  other  way  (u).  But  if  the  plaintiff  hap- 
be  in  the  situation  of  assignee  of  an  assignee,  it  will  be  suffi- 
r  him  to  show  that  the  assignment  to  himself  was  in  writing, 
tracing  the  title  through  the  mesne  assignees  from  the  orig- 
hor.    Under  such  circumstances  the  Court  will  assume 

I  title  is  regular  until  the  contrary  is  shown  (x).  The  title, 
r,  most  be  a  legal  and  not  an  equitable  one ;  it  must  be 
ing  more  than  an  agreement  to  assign,  or  a  writing  which 
ies  the  intention  of  the  parties ;  for  a  bill  cannot  be  sus- 
onJess  the  person  who  has  the  legal  title  is  brought  before 
»t(jf). 

mid  greatly  exceed  the  limits  of  our  present  inquiry  to  dis-  irreligious, 
5  general  rights   of  inventors  and  authors,  or  to  state  the  j?"*®/*^*  "*^ 
itances   under  which   an  exclusive  property,  in  virtue  of  pnbiicationB 
ghts,  may  be  acquired  or  lost  (1)  ;  but,  in  examining  those  no*  protected. 

09  in  which  injunctions  will  be  granted,  it  is  to  be  re- 
red  that  the  Court  will  not  interfere  when  the  work  is  of  a 
irreligious,  immoral,  libellous,  or  obscene  description;  for 
baa  no  claim  upon  this  equitable  protection  where  he  has 
ed  and  promulgated  to  the  world  what  the  law,  from  mo- 
*  the  highest  concern,  will  not  admit  to  be  capable  of  foun- 

II  V.  Thompson,  3  Mer.  624 ;  Latonr  v.  Bland,  2  Starkie,  N.  P.  382. 
De  la  Rue,  5  Russ.  328.  (x)  Morris   v.  Kelly,  1  J.  &  W. 

9wer  V.  Walker,  2  M.  &  S.    482. 

10  V,  Kelly,  1  J.  &  W.  481 ;  {y)  Colbum  v.  Duncombe,  9  Sim. 
*.  Walker,  4  Campb.  8,  n. ;    15] . 

I  injunction  can  be  granted  to  restrain  a  publication  only  in  cases 
le  publication  will  interfere  with  the  plaintiff's  right  either  of.  lit- 
other  property,  in  the  subject-matter  of  the  publication.  Brandreth 
,8  Paige,  24. 

k>urt  of  Chancery  has  not  jurisdiction  to  restrain  the  publication  of 
ipon  a  bill  filed  by  the  party  whose  character  or  business  will  be  in- 
the  publication.    lb. 
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1866  Of  Ii^mciums. 

In  cafles  of  Pa-  ding  a  just  title  to,  as  property.    If  an  action  cannot  be  maintain^ 
^"py-^ghts.     ^»  nothing  can  be  done  in  a  Court  of  Equity,  wbich  is  only  ancO- 
Vri^^s/*^^  lary  to  the  law ;  and,  therefore,  it  will  not  give  relief  excqA 
where  the  law  will  give  damages  (z).      And  not  only  will  tbe 
Court  refuse  to  interfere  when  it  plainly  sees  that  the  work  is  ob- 
scene or  immoral,  but  even  if  there  be  a  doubt  aa  to  iti  eril  teD- 
denoy,  it  is  not  the  province  of  a  Court  of  Equity,  althoogh  there 
may  be  the  submission  in  the  answer,  to  decree  either  an  iDJue* 
tion  or  an  account  of  the  profits  of  a  work  of  such  a  nature  (a) ; 
and  it  may  be  laid  down,  as  an  universal  rule,  that  where  there  is 
any  doubt  as  to  the  exclusive  legal  title  of  the  party  claiming  ta 
injunction  in  aid  of  it,  the  Court  will  not  exerciae  the  jurisdiedan 
without  giving  an  opportunity  of  trying  the  legal  title  by  proceed* 
ings  at  Law  (6). 
In  what  cases       At  times  there  is  considerable  difficulty  in  determining  whether 
utioni  atHidff-  ^  work  is  pirated  or  not;  for  instance,  it  ia  allowable  tooukei 
ments,  &c.,      bama  fide  extract,  or  a  bona  fide  quotation,  or  a  homa  fiitt  Mi^ 
strained.     '^  ™ent,  or  a  bona  fide  use  of  common  materials  in  the  oompontioD 
of  another  book  (c) ;  for  a  man  may  fairly  adopt  part  of  aBOtker*! 
labors  in  making  an  extract  or  quotation,  but  he  muat  not  do  it 
unfairly,  or,  as  Lord  Ellenborongh  termed  it,  with  an  munu  fi^ 
randi;  and  so  he  may  abridge,  if  the  invention,  learning,  or  jad^ 
ment  bestowed  in  making  that  abridgment  will  really  coottatnit  a 
new  work  ;  but  he  must  not  do  either,  in  a  colorable  manner,  to 
gain  an  advantage  to  himself  by  a  fraudulent  evasion  of  the  stat- 
ute (rf)  (1).     So,  in  the  case  of  a  map  or  road-book,  if  the  same 
skill,  intelligence,  and  diligence  are   applied   in  the  secoad  io- 
stance  as  there  were  in  the  first,  the  public  would  receive  nearly 
the  same  information  from  both  works;  but  there  is  no  doobtthe 

(2)  Lawrence  v.  Smith,  Jac.  471 ;  ed ;  Bell  v.  Walker,  1  Bro.  C.  C.45l» 

Hime  v.  Dale,  2  Camp.  28  n.  [Perkins's  ed.  notes]  ;  Gyles  ».W»1* 

(a)  Walcot  r.  Walker,  7   Ves.  1,  cox,  2  Atk.  143. 
[Sumner's  ed.  notes]  ;   Southey    r.         {d)   Butterworth    r.  Robinion,  5 

Sherwood,  2  Mer.  438;   Burnet  v.  Ves.709,  [Sumner's ed. notes]; Long- 

Chetwood,  ib.  441.  man   v.  Winchester,  16  Ves.  ^\ 

{h)  Bramwell  v  Halcomb.  3  M.  &  Mathewson  9.Stockdale,l2Vef.270^ 

C.  737.  WhitUngham  v.  Wooler,  2  Swsnrt. 

(c)  Short  abridgments  are  allow-  428  ;  WUkins  v.  Aikin,  1?  Ves.  422. 

(1)  It  is  piracy  to  collect  together  and  reprint  from  Law  Reports  all  the 
cases  on  a  particular  subject,  £ough  the  collection  and  classification  miy  ^ 
new,  and  with  the  addition  of  several  previously  unpublished  decisions  ^^ 
notes.  Hodges  v,  Welsh,  2  Irish  Eq.  266.  See  Wheaton  r.  Peters,  8  Peters, 
591 ;  Gary  r.  Faden,  5  Sumner's  Vesey,  24,  note  (6),  26,  Mr.  Hovendcni 
notes:  Gray  r.  Russell,  1  Story  C.  C.  11. 


Sjfedal  L^tmctians.  1867 

d  interfere  to  prevent  a  mere  republication  of  a  work  lnCaie§ofP«P 
labor  and  skill  of  another  person  had  supplied  to  the  ^  py^riffhts.  ^ 
M  piracy,  on  such  occasions,  is  frequently  detected  by  n^^^v*^^ 
r  of  the  inaccuracies  and  errors  (e) ;  and  it  may  be  oh* 
the  question,  whether  one  author  has  made  a  piratical 
Jier's  work,  does  not  necessarily   depend  upon  the 
that  work  which  he  has  quoted  or  introduced  into  his 

cases  of  this  nature  the  Court  will  take  upon  itself  the  In  whatman- 
peetioo,  and  compare  the  work  of  the  original  author  ^^  i[l!^|^ 
irk  alleged  to  be  pirated  (g) ;  but  the  usual  practice  is  tained. 
\  tofaject  to  the  Master,  who  reports  whether  the  books 
in  what  respect,  and  then  the  injunction  is  issued  to 
I  publication  of  those  parts  which  the  Master  reports  to 
pirated  (h)  (2). 

ml  case,  however,  in  which  the  Court,  availing  itself  of  In  what  caaes 
)e  read  pending  the  motion,  was  led  to  conclude,  that  *°^"^^*^^ti|. 
aflfected  with  the  character  of  piracy  were  taken  away,  oat  preriooily 
I  be  left  an  imperfect  work  which  could  not  to  any  use-  Mcertaining 
Mnre  the  purpose  intended  by  the  publication,  the  in-  piracy. 
I  restrain  the  publication  of  any  parts  pirated  from  the 
fork,  was  granted  without  waiting  till  all  the  parts  pi* 
I  be  distinctly  marked  (t). 

general,  if  the  parts  pirated  are  so  mingled  with  the  when  oart 
rtioiis  of  a  work,  that  they  cannot  be  separated,  the  pirated,  in- 
cojmn  the  publication  of  the  whole,  although  a  very  tended  uTthe 
ortion  of  the  work  may  be  unquestionably  original,  whole. 
nbject,  Lord  Elldon  observed,  that  "  He  who  has  made 
or  use  of  that  which  does  not  belong  to  him,  must  suffer 
iences  of  so  doing.    If  a  man  mixes  what  belongs  to 
phat  belongs  to  me,  and  the  mixture  be  forbidden  by 

.  Fiden,  5  Yes.  24,  [Sum-  (A)  Caraan  v.  Bowlei,  3  Br.  C.  C. 

tea] ;  and  see  Longman    80,   [Perkins's  ed.  notes] ;   v. 

ar,  16  Yea.  969.  Leadbetter,  4  Yes.  681 ;  Jefiery  v. 

iweU  V.  Halcomb,  3  M.  Bowles,  1  Dick.  429 ;   Mawman  v, 

Tegg,  2  Russ.  385. 

i¥hittingham  v.  Wooler,  (i)  Lewis  v.  Fnllarton,  2  Beav.  6. 
& 


nititnte  piraoy  of  an  original  work,  it  ia  not  neoeaaary  that  the 
e  larger  portion  of  it  should  be  taken,  bat  it  is  only  necessary, 
I  ahoold  be  taken  as  sensibly  to  diminish  the  value  or  the  original 
stantially  appropriate  the  labors  of  the  author.  Folsom  v.  Marsh, 
MOO. 
jEq.Jur.  §941. 


1868 


Of  In^uneii4m$, 


In  Cases  of  Pa- 
tents and  Co- 
py-rights. 


Publication  of 
manuscript 
treatises,  and 
letters,  in  what 
cases  re- 
strained. 


MSS.  prece- 
dents. 


MSS.  histo- 
ries. 


MSS.  plays, 
although  per- 
formed. 


Letters, 


the  law,  he  must  again  separate  them,  and  he  must  bear  aU  (be 
mischief  and  loss  which  the  separation  may  occasion :  if  an  inci»- 
vidual  chooses,  in  any  work,  to  mix  my  literary  matter  with  hk 
own,  he  must  be  restrained  from  publishing  the  literary  nutter 
which  belongs  to  me ;  and  if  the  parts  of  the  work  cannot  be  sep- 
arated, and  if  by  that  means  the  injunction  which  restrained  the 
publication  of  my  literary  matter  prevents  also  the  poblicatioii  of 
his  own  literary  matter,  he  has  only  himself  to  blame"  (k). 

By  analogy  to  the  principle  upon  which  the  Court  proceeds  in 
cases  of  copyright,  it  will  also  interfere  to  restrain  the  paUicitkifi 
of  manuscript  treatises,  or  private  letters  which  bear  the  chineter 
of  literary  composition  (1)  ;  this  was  established  with  reguA  to 
manuscripts  in  Mr.  Webb's  and  Mr.  Forrester's  cases,  the  fomer 
of  whom  had  his  Precedents  of  Conveyancing  stolen  cot  of  his 
chambers,  and  the  latter  had  his  notes  copied  by  a  clerk  to  the. 
gentleman  to  whom  he  had  lent  them  (/) ;  in  both  instances  the 
printing  and  publishing  them  was  restrained  by  injunction.  The 
same  protection  was  extended  to  Lord  Clarendon's  History,  tecpj 
of  which  had  been  given  by  his  son  to  Mr.  Gwynne ;  for  it  vis 
not  to  be  presumed,  from  such  a  gift,  that  he  was  to  have  tko 
profits  of  multiplying  it  in  print,  although  he  might  make  ev^ 
use  of  it  except  that  (m).     Upon  the  same  principle  it  was  b^^ 
before  the  statute  (3  &  4  W.  IV.  c.  15),  that  a  copyright  wo*^^ 
still  exist  in  the  manuscript  of  a  play,  although  it  has  been  p^^' 
formed  at  a  public  theatre,  and  that  a  surreptitious  c<^y  of  ^ 
taken  in  short-hand,  from  the  mouths  of  the  performers,  would 
restrained  in  Equity  ;  for  the  permission  which  the  author  ga?^ 
have  it  acted,  did  not  amount  to  an  abandonment  of  his  title,  <7^ 
dedication  of  it  to  the  public  at  large  (n). 

With  regard  to  letters  which  bear  the  character  of  literary  cC^ 
positions,  they  must  be  treated  as  within  the  laws  protecting  ^ 
rights  of  literary  property,  and  a  violation  of  those  rights  is  aff(^ 
ed  with  the  same  consequences  as  the  publication  of  a  treatise 
manuscript.     Upon  this  ground  Pope's,  Swifl's,  and  Lord  Ch  ^ 
terfield's  Letters  have  all  been  protected  by  means  of  an  inju^ 


(k)  Saunders  v.  Smith,  3  M.  &  C.    and  see  Southey  v.  Sherwood, 9  A^^ 
711.  434. 

(0  Webb  V.  Rose,  cited  2  Bro.  P.         (m)  Dukeof  Queenaberry  r.Sh^  " 
C.  138  ;  Forrester  v.  Waller,  cited  4    beare,  2  Eden,  329. 
Burr.  2331,  and  2  Bro.  P.  C.  138  j        (n)  Macklin  r.  Richardson,  Ai^^ 

694  ;  Morris  r.  Kelly,  IJ.  &  W.^ 


(1)   See  Brandreth  v.  Lance,  8  Paige,  24 ;  2  Story  £q.  Jar.  §  943. 


8p9dal  L^uiuiians,  1809 

t  a  question  has  been  raised  and  a  doubt  snggested,  as  In  CaaM  of  Psp 
be  like  protection  would  be  given  where  the  letters  pub-  ^p^.^^^ 
ot  &lly  in  strictness^  within  the  terms  of  literary  compo- 
It  is  now,  however,  settled  that  the  writer  of  a  letter  - 
iroperty  in  it  with  the  person  to  whom  it  is  addressed ;  ^ot]^^^^^ 
has  a  special  property  in  it ;  but  no  more :  it  is  a  gift  to  character  of 
purpose  of  reading,  and  in  some  cases  for  the  purpose  JjJ^ISSL,*^^"' 
ity  but  uUra  the  purposes  for  which  it  was  sent,  the 
the  letter  remains  in  the  sender,  which,  being  so,  it 
sUished  without  the  writer's  consent     And  it  is  im- 
Bther  the  publication  is  made  with  a  view  to  profit  or 
profit,  the  party  is  then  selling ;  and  if  not  for  profit, 
lying  that,  a  portion  of  which  belongs  to  the  writer : 
I  to  be  the  result  of  the  decisions  on  this  subject  (jp). 
islanding  this  right  of  property,  the  conduct  of  the 
f  be  such  as  not  to  entide  him  to  the  interference  of 
and  so  it  was  held  in  Perceval  v,  Phipps,  where  the 
left  to  his  legal  remedy,  having  held  the  defendant  out 
10  as  a  person  giving  false  intelligence,  upon  spurious 
hen  that  intelligence  had  come  fi'om  the  plaintiff  hin^ 
proved  and  confirmed  by  several  letters  which  formed  To  restrain  the 
of  dispute  (q)  (2).     Injunctions  will  also  be  granted  J^^J'ifJ^?'® 
liahing  a  magazine  in  a  party's  name  who  has  ceased  name. 
it(r)(3). 

jurisdiction  exists  in  Equity  to  restrain,  by  injunction,  ^'^f?***^*'®'^^^ 
!r  use  by  one  man  of  the  trade-marks,  or  name  of  trademarks, 
on  (4).     In  cases  of  this  kind,  as  the  jurisdiction  is 

h  Curl,  2   Atk.  342;  (q)  Lord  and  Lady   Perceval  v. 

Stanhope,  Amb.  737.  Phipps,  2  V.  &  B .  19. 

raoard  v.  Dunkin,  1 B.  (r)  Hogg  v,  Kirby,  8  Yes.  316 ; 

pe  V.  Curl,  2  Atk.  342;  Eden  on  Injnnct.  ch.  14,  p.  313, 314. 
ard,  S  Swanst.  403. 

Eq.  Jur.  §  944,  §  945. 

f  letters  or  papers  of  whateyer  kind,  whether  they  be  letters 
*  private  letters,  or  literary  compositions,  has  a  property  and  an 
mght  therein,  unless  he  uneqniyocally  dedicate  them  to  the 
ome  private  person ;  and  no  person  has  any  riffht  to  publish 
his  consent,  unless  such  publication  be  required  to  establish  a 
or  claim,  or  to  vindicate  character.  Folsom  v.  Marsh,  2  Sto- 
3  Story  £q.  Jur.  §  946,  et  seq. 

lom  9.  Marsh,  2  Story  C.  C.  100,  cited  in  next  note  above,  and 
e. 

I  V.  Locke,  8  Paige,  75 ;  2  Story  Eq.  Jnr.  §  961. 
[iond.  Law  Mag.  148;  23  Amer.  Jur.  138;  Sykes  v.  Sykes,  3 
541 ;  Canham  v,  Jones,  2  Ves.  &,  Bea.  218;  2  Story  Eq.  Jur. 
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CfLgmeHmu. 


In  Cafes  of 
Trade-marks. 


Whatiatlie 
nature  of  title 
intrado- 
marka. 


To  whom  the 
right  belongs. 


Protection 
withheld 
where  there 
have  been 
false  represen 
tations. 


Injunction  to 
restrain  the 
disclosure  of 
secrets. 


exercised  orer  legal  rights  upon  similar  principles  to  tboee  wlick 
are  applied  in  cases  of  copyrights,  patents,  and  other  lights  of  a 
sinular  description,  if  the  legal  right  is  disputed,  the  Court  doei 
not,  except  in  a  strong  case,  interfere  in  the  first  instance  bj  i^ 
junction,  hut  it  puts  the  partj  upon  estaWiahing  his  right  at  Lav 
hefiire  it  confers  the  eqnitaUe  remedj.    And  when  it  does  ialB^ 
fisre  hy  injunction  at  first,  it  never  does  so  without  gifiiv^ 
party  restrained  an  opportunity  of  disputing  the  plaintif  lihfil 
title  («). 

With  respect  to  what  constitutes  a  legal  title  in  trade  Mifaj  it 
seems  dear,  that  any  article  of  manufiuiture  not  praleelad  \f 
patent,  may  be  made  and  sold  by  any  person,  and  that  loo  tgrtta 
name  given  to  it  by  the  inventor.  But  a  man  has  no  right  lo  hI 
his  own  goods  or  manufactures,  under  the  pretence  that  A^m 
the  goods  or  manufactures  of  another.  He  cannot,  thsrefenb  te 
allowed  to  use  names,  marks,  letters,  or  other  uuSm^  by  sU 
he  may  induce  purchasers  to  believe  that  the  goods  which  b  ii 
selling  are  the  manufacture  of  another  perscm  (f )•  Henea  Ihn 
arises  so  much  of  aproperty  in  aname  or  mark,  that  the  Coart  sill 
interfere  by  injunction  against  a  person  using  the  nasM  or  SHiki 
of  another,  even  though  there  be  no  intentional  deceptios  (s). 

In  the  case  of  Motley  v.  Downraan  (x),  a  question  of  KO^ 
nicety  arose  as  to  whether  the  right  to  the  use  of  a  mark  beloogs 
to  the  successors  of  those  who  manufactured  the  article,  or  to  the 
future  lessees  of  the  property  whereon  it  was  manofactored,  bat 
the  point  was  not  decided. 

With  respect  to  these  cases,  it  may,  lastly,  be  observed,  thai  tbe 
remedy  given  in  Equity  is  discretionary,  and  will  be  withhdd  » 
there  has  been  any  improper  conduct  on  the  part  of  the  plaint^ 
On  this  principle  the  Court  has  refused  to  grant  an  injunctioD  ^ 
the  first  instance,  where  the  plaintiff  has  made  false  repreaem^^ 
tions  to  the  public  concerning  the  article  which  he  seeks  to  p^^ 
tect  (y). 

Upon  grounds  of  irreparable  mischief,  Courts  of  Equity  ^^*l 
restrain  a  party  from  making  a  disclosure  of  secrets  communica'^-^ 
to  him  in  the  course  of  a  confidential  employment  (1);   aoA- 


(»)  Motley  V.  Downman,  3  M.  & 
C.14. 

(0  Perry  v.  Nulfit,  6  Beay.  72. 

(it)  Nullington  v.  Fox,  3  M.  &  C. 
338.    For  the  casee  at  law  upon  thie 


•uhject,  see  Crawehaj  v, 
]  Man.  Sl  Gr.  357. 

(z)  Ubi  supra. 

(y)  Perry  v,  Truefit,  6  Betf  • 
Pidding  v.  How,  8  Sim.  477. 


(I)  2  Story  £q.  Jur.  §  954. 
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not,  in  such  cases,  whether  the  secrets  be  secrets  of  trade,    To  restrain 

its  of  title,  or  other  secrets  of  the  party,  important  to  his   ©f  Property?'* 

s  (2).    The  Court,  however,  refused  to  grant  an  injunction 

lin  the  defendant  from  imparting  the  secret  of  an  invention 

ad  been  the  subject  of  a  patent  long  since  expired  (a). 

aext  purpose  for  which  injunctions  may  be  applied,  is  to  To  restrain 

the  alienation  of  property  where  it  would  work  an  irreme-  *^®  alienation 

.   .      •       /^x  t  1     .  .   .  ofproperty, 

r  gross  mjustice  (1) :  under  such  circumstances  an  mjunc- 

1  be  granted,  and  so  it  often  has  been,  when  the  alienation  ^ 

plated  was  strictly  legal,   but  other  circumstances,  which 

irtB  of  Law  could  not  take  notice  of,  would  have  rendered 

oper  that  such  an  alienation  should  be  made :  thus  in  the 

negotiable  instruments,  if  a  bill  or  note  affected  with  fraud 

erred  to  a  bona  fide  holder,  without  notice,  the  latter  may  in  the  case  of 

led  to  recover  upon  it ;  for  the  bill  or  note  would  be  a  good  negotiable  in- 

in  the  hands  of  the  person  to  whom  it  was  so  transferred, 
refore  the  person  against  whose  rights  they  may  be  made 
e,  is  entitled  to  protection  from  that  danger  and  the  mis- 
itendiDg  it  (6) ;  accordingly,  the  parties  will  be  restrained 
action  on  the  filing  of  the  bill,  and  the  application  for  it 

made  tx  parte,  if  it  is  supported  by  an  affidavit  verifying 
h  of  the  fraudulent  circumstances,  lest  the  defendant  should, 
timalion  of  the  suit,  defeat  its  object  by  negotiating  the  se- 
c).  It  has  recently  been  decided,  that  even  a  bona  fide 
>f  a  bill  of  exchange  which  has  been  negotiated  by  means 
gery  of  the  name  of  the  payee  as  indorsee,  will  be  re- 
[  from  suing  the  acceptor  upon  it,  and  that  the  Court  will, 
earing,  direct  the  forged  instrument  to  be  delivered  up  to 
died ;  for  though  the  holder  may  have  paid  a  value  for  it, 
lie  indorsement  under  which  he  received  it  is  a  forgery,  it 
une  thing  as  if  there  was  no  indorsement  of  it,  and  then  he 
a  truth  the  holder  of  it,  for  he  has  no  title  by  indorsement, 

lolmondeley  v.  Clinton,  J  9  Smith  v.  Haytwell,  Amb.  66;  Lloyd 
,  267 ;  Evitt  v.  Price,  1  Sim.  v.  Gordon,  2  Swanst.  180 ;  Patrick  v. 
▼att  V.  Winyard,  IJ.  &  W.    Harrison,  3  Bro.  C.  C.  47- 

(c)  Smith  V.  AykweU,  3  Atk.  566  ; 
>wbery  v.  James,  2  Mer.  446.    Hood  v.  Aston,  1  Russ.  412. 
Ponbl.  on  Eq.  c.  1,  §  8,  n.  y ; 


Story  Eq.  Jar.  §  953. 
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To  iMtnln    and  thit  wu  the  onlj  way  by  irfiich  be  eoaU  obCtia  a  title  to 

y^j!^^^^^  Upoa  a  Uke  prineiple,  the  Court  wiU  interfen  to rMtnalb 
or  the  traiMftr  transfer  of  stock  (2),  or  the  reoeijpt  of  bank  ammkieei  or  the  arii 
^^■^^.^of  8pe6ifio6baltel8,aswheii  the  title  of  rtoekie  coHtrotMails- 

^ll^^i^^^  applied  by  a  society  oo  errooeoae  prineiplesp  io  as  to 
whole  fimd  (/);  or  when  it  is  oeeeasary  to proCad  the 
ct  qpeeific  chattels  which  cannot  be  the  snbjeet  of 
in  damages  {g.) 
^^hramutto       If  a  suit  is  actually  depending  in  the  WedoriaertBSl  Coartseill 
^Si^J£2      respect  to  the  title  to  stock,  or  with  regard  to  the  validiifora|» 
Court  u  to  ad- bate,  or  when  the  refweeenution  is  in  HufnUf^  the  CcNirtel 
^^^    restrain  tiie  parties jpciidbilstteihwreeeifing  or  dealii|«tt 
wbfiwiinbate  iHToperty  of  the  deceased  (8).    Bat  a  distiaetion  ma*  l»  h 
tiL^dlnS^  made,  fi>r  if  tiiere  is  a  contest  who  shall  be  dm  eaeeittoror dtfi- 
granted.  istrator,  and  there  is  nothing  to  show  who  is  Io  be  oomifaslM 

SQstabing  either  of  those  characters,  the  interfetenee  ef  ttiOwt 
is  quite  of  coarse  (A) ;  if,  howerer,  a  probate  or  leltemsf  lii^ 
iatration  hsYO  been  prerionsly  granted,  and  a  soit  heehssaMiH' 
ted  in  tiie  Ecclesiastical  Coorts  to  diapiite  their  Tdidily»thftGo«t 
of  Chancory  will  not  interfere,  as  asMrfferqf  cwwssybeoasat— 
has  been  an  adjudication  already :  wherefore  under  svch 
stances,  it  looks  into  the  wh^e  case,  and  if  it 
ground  for  its  interposition,  such  as  fraud,  insolvency,  or  t 
tacit,  it  grants  an  iDJunction,  and  also  a  receiver  pending  the  liti- 
gation (t) ;  but  where  a  plaintiff  has  instituted  proceedinp  istk 

EsdaUe  v.  La  Nauze,  1 T  &  C.    [Sumner's  ed.  note  (s)  tad  173,i><0 


g~  ),  and  caM«  citedl;  WilUii  «• 
rent,  1  M.  &  C.  108;  Addisi*  *- 
Yea' 46 ;  sed  vide  Coz  v.  Pazton,  2    Henshaw,  2  V.  &  B.  85.  . 

Mad.  Ch.  Pr.  2d  ed.  165.  (t)  Andrewi  «.  Powyf,  2  Bio- '• 

(/)  Reeve  «.  Parkins,  3  J.  db  W.  C.  504;  Knight  v.  DnpleM,  1  V* 
m  324;  BaU  V.  OUver,  2  V.  &  B.  »; 

(g)  Lady  Anmdell  v.  Phipps,  10  Watkins  v.  Brent,  7  Sim.  618;  l** 
Yes.  139.  A  C.  97,  8.  C. ;  Man  a.  LHtfefWi^ 

(A)  King    V,  King,  6  Ves.  172,    2M.dbC.454. 

(1)  An  injonetion  may  be  granted  to  prevent  tke  transfer  of  a  <P^^ 
thing,  which,  if  transferred,  would  be  ir^trievably  loeC  to  the  ownet;  t^ 
as  negotiable  securitiei  and  stocks.  Osbom  v.  U.  States  Bank^QWhe^Jj^ 
738;  2  Story  £q.  Jar.  §  906,  §  907;  Eden  Injonct.  (2nd  Am.  ed.)  341,9>>'* 
Darst  V.  Brockway,  11  Ohio,  462.  ^ 

(2)  2  Story  Eq.  Jar.  §  907;  Osbom  v.  U.  States  Bank,  9  WheitoB,?'; 
Eden  Injanct.  (Had  Am.  ed.)  343,  344,  345. 

3)  See  2  Story  Eq.  Jar.  §  907;  Osbom  v.  U.  States  Bank,  9  Wbeifti^ 
Spendlove  v,  S|«ndloye,  Cam.  db  Norw.  36. 
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Bsiastical  Court,  for  the  mere  purpose  of  challenging  a  will,    To  restrain 
Nit -alleging  any  special  matter,  he  cannot  put  forward  that  ^^^  p^!|^J{^'^ 
imstance  as  of  itself  furnishing  a  sufficient  reason  for  depriv-  v^^^s/^^^ 
(18  adTersary  of  his  legal  title  to  administer  the  assets ;  there 
be  some  other  reason  (k). 

le  Court,  acting  upon  the  principles  above  laid  down,  will  To  restrain 
pwit  an  injunction  to  restrain  a  party  from  making  vexatious  JeS°property  • 
itums  of  real  property,  pendente  lite  (/)  (1) ;  so  it  will  enjoin 
odor  from  conveying  the  legal  title  to  real  estate,  pending  a 
for  the  ^ciiic  performance  of  a  contract  for  the  sale  of  that 
e  (•);  for,  in  every  such  case,  the  plaintiff  may  be  put  to  the 
me  of  making  the  vendee  a  party  to  the  proceedings ;  and,  at 
rentSy  his  title,  if  he  prevails  in  the  suit,  may  be  embarrassed 
ich  new  outstanding  title  under  the  transfer.  Although  the 
m  of  law  says  "  pendente  lite  nil  innovatur**  that  maxim  is 
o  be  understood  as  warranting  the  conclusion,  that  the  con- 
ice  so  made  is  absolutely  null  and  void,  at  all  times,  and  for 
arpoaes :  the  true  interpretation  of  the  maxim  is,  that  the 
eyance,  does  not  vary  the  rights  of  the  parties  in  that  suit ; 
they  are  not  bound  to  take  notice  of  the  title  acquired  under 
rith  regard  to  them,  the  title  is  to  be  taken  as  if  it  had  never 
sd,  as  otherwise  suits  would  be  interminable,  if  one  party 
ing  the  suit  could,  by  conveying  to  others,  create  a  necessity 
itrodncing  new  parties  (n). 

like  manner  sales  may  be  restrained  in  all  cases  where  they or  the 

neqaitable,  or  may  operate  as  a  fraud  upon  the  rights  or  in-  ^°  **!t*"*Ac 
ts  cdT  third  persons ;  as  in  cases  of  trusts  and  special  authoti- 
wbere  the  party  is  abusing  his  trust  or  authority  (o) ;  and 
e  sales  have  been  made  to  satisfy  certain  trusts  and  purposes, 

there  is  danger  of  a  misapplication  of  the  proceeds,  Courts ®^  ^ 

,     .        .,■     1  .       ,  1  /.  .  1^    property  of 

iqnitjr  Will  also  restram  the  purchaser  from  paymg  over  the  wives  by  bus- 
money  (p).    So  also  husbands  may  be  restrained  from  hands. 


Jonei «.  Frost,  3  Mad.  1 ;  Dew  Paine,  11  Vcs.  107 ;  Gaskell  v.  Dur- 

uke.  1  S.  &  8. 108 ;  and  see  din,  2  B.  &  B.  169 ;  Bishop  of  Win- 

ifl  Mud  in  1  M.  &  C.  103,  and  2  Chester  v.  Beavor,  3  Yes.  314 ;  Moore 

G.  457.  V.  M'Namara,  2  B.  &  B.  186 ;  et  vide 

Dahr  «.  Kelly,  4  Dow.  440 ;  see  ante,  p.  328. 

rer  Turner  v.  Wright,  4  Beav.  (o)  Anon.  6  Mad.  10. 

(  p)  Green  r.  Lowes,  3  Bro.  C.  C. 

Eehliff  V.  Baldwin,  16  Ves.  217;  Mathews  v.  Jones,  2  Anst.  506 ; 

Daly  V.  Kelly,  4  Dow.  435.  Hawkshaw    v.  Parkins,  2  Swanst. 

Metcalfe  v.  Palvertofl,  2  V.  549. 
905 ',  Bishop  of  Winchester  v, 

S  Story  £q.  Jar.  §  953. 
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1874  Of  himeHimt. 

To  nsti^  the  tranaferring  property  in  fraud  of  the  eqoitabie  righla  of  dHir 
J^i    wi«»(g). 

v^i^-v'--^^      Acting  upon  the  same  prinoiples,  the  Court  will,  wfaere  thm  ji 
a  dilute  respecting  the  right  of  presentation  to  aa  nnrlnriirtiif 
benefice,  not  only  restrain  the  party  having  the  legal  right  4ifp» 
prrifniw^tft  *®Dta^<^  ^^^^  presenting,  but  it  will  also  eqjmn  the  bishop  Aob 
abenefiee.       indocting  and  from  taking  advantage  of  a  lapee  pendim  lb 
litigaticm,  by  collating  to  the  benefice,  till  4he  daena  sf  lb 
Court  (r). 
-— ortbo  UH     Tiie  CkMirt  has  also,  moo  the  same  groond,  nstniml  %m 
minuter  ina    trustees  of  a  duMcnting  chapel,  from  i^pointing  as  a  i 
diMentiiig        that  chiqpel,  a  person  not  duly  qualified  aiscording  to  the  i 
ohapeL  tion  of  the  ch4>el,  to  hold  the  oflSee,  abhouj^  it  j 

of  the  motion  which  adced  for  an  injunction  to  restrain  thsMM 
from  permitting  persons  not  duly  qualified  from  officiai^sanr 
sionally,  during  the  short  time  that  might  dapse  faefixe  Ae  kv^ 
ing,  when  the  bets  upon  both  sides  must  be  kaowii  (i). 
To  restrain  the     Injunctions  have,  in  like  manner,  been  granted  to  i 


^e'lS^^kS^*  OT  ^<>n^°^^  ^f  ^  certificate  of  a  ship's  registry  (i),  ior  Ihi  idi« 

\he  iSi^^f  a  of  a  ship,  upon  die  aj^IicatioD  of  a  part  owner,  whose  slwifW 

"^ip*  unascertained,  in  order  to  ascertain  that  share,  and  lo  oUaatb 

usual  security  given  in  the  Court  of  Admiralty  for  the  die  IM* 

or  the  removal  of  the  ship  (u).      So  they  will  be  granted  against  the  ranortl  of 

°    *™    ''        timber  wrongfully  cut  down  (z). 

to  restrain  the       Injunctions  will  also  be  granted  to  compel  the  due  ohaenince 

breach  of  of  personal  covenants,  where  there  is  no  effectual  remedy  at  Law : 
thus,  in  the  old  case  of  the  parish  bell,  where  certain  peraoai 
owning  a  house  in  the  neighborhood  of  a  church,  entered  iato  tfl 
agreement  to  erect  a  cupola  and  clock,  in  consideration  tkit  t^ 
bell  should  not  be  rung  at  five  o'clock  in  the  morning  to  tbeff 

(9)  Anon.  9  Mod.  43 ;  Eden  on  Inj.  owner,  where  the  ship  was  intended 

ch.  14,  p.  295,  296;  Roberts  v.  Rob-  to  sail  on  the  next  day,  anditdidsot 

erts,  2  Coz,  422 ;  Flight  v.  Cook,  2  appear,  by  the  affidavit,  that  thoe 

Yes.  619 ;  1  £q.  Ca.  Ab.  360,  pi.  4  ;  was  any  circomatance  to  aseoint  w 

Cadogan  v.  Kennett,  Cowp.  436.  the    plaintiff  *b    delay  in  ^^i^ 

(r)  Nicholson   v.  Knapp,  9  Sim.  Christie  v.  Craig,  2  Mer.  137.   «■* 

326.  Coart  also  refused  to  stop  the  mm 

U)  Milligan  v.  Mitchell,  1  M.  ^^  K.  of  a  ship  on  the  ^and  that  it  •>>' 

44o.  tained  goods  which  belonged  ^^ 

(0  Thompson  v.  Smith,  1  Mad.  plaintiff;  bat  which  he  had  sold  to* 

395.  P>^J  who  had  become  "o'^^^^Vri 

(v)  Haly  V.  CK>odson,  2  Mer.  77;  over  which  he  had  retained  a  rigst« 

Christie  v.  Craig,  ib.  137 ;  Abbott  on  stoppage  in  trtmMUM.     OooAtft  f • 

Shipp.pt.  1,  ch.  3,  §§  4,  5.    The  Lowe,  2  J.  &  W.  349. 

Court  refused  to  restrain  the  sailing  (x)  Anon.  1  Yes.  J.  93. 
of  a  ship  on  the  application  of  a  part 
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istnrbaiiee ;    the  agreement  being  violated,  an  injunction   was  To  reitrain  the 
ifterwards  granted   to  prevent   the    bell    being   rung    at    that    coTenants. 
loar  (jf)  (1).      Upon  the  same  ground,  a  celebrated  play  writer,  v^^^^.-^^ 
rho  bad  covenanted  not  to  write  any  dramatic  performances  for 
mother  theatre,  was,  by  the  injunction,  restrained  from  violating 
he  eovenant  («).      So  an  author  who  had  sold  his  copyright  in  a 
P(Mrky  and  covenanted  not  to  publish  any  other  to  its  prejudice, 
fas  restrained  by  injonction  from  so  doing  {a). 

Upon  ihe  same  ground,  in  Rankin  v,  Huskisson  (6),  an  injunc-  By  erecting 
ioQ  was  granted  to  restrain  the  Commissioners  of  Woods  and  opposUion  to. 
forests  from  building  on  the  site  of  Carlton  Gardens,  in  violation 
>f  the  tenns  of  an  agreement  entered  into  by  them  with  the  plain- 
ifi  lor  a  hoilding  lease  of  an  adjoining  part  of  the  site  (2). 

iDJimctioss  have  also  been  granted  to  restrain  a  party  who  has  —^  ^7  ^* 
mid  the  good-will  of  his  trade,  and  covenanted  not  to  exercise  trade. 
he  same  trade  within  certain  limits,  from  exercising  such  trade 
fithia  the  prescribed  limits  :  thus  where  a  coach-master  having 
old  his  share  of  the  business  to  his  partner,  with  an  undertaking 
lot  to  be  eonoeraed  in  any  coach  running  from  Reading  to  Lon- 
loDy  or  prejudicia]  to  the  business  which  he  had  sold,  set  up  a 
;oach  to  run  from  Pangborne  to  London,  through  Reading,  he 
waa  restrained  from  running  the  coach  from  Reading  to  London 
md  vice  versa  («). 

(v)  Mtrtio  V.  Nntkin,  2  P.  Wms.  covenants   in    general    restraint    of 

JMK  trade,  are  valid,  and  that  Courts  of 

(z)  Morrii  v.  Colman,  18  Ves.  437,  Equity  will  compel  the  specific  per- 

'Somner's    ed.    note]  ;     Clarke    v.  formance,  and  enjoin  against  the  vio- 

^riee,  3  Wil«.  157.  lation  of  such  covenants,  yet  it  has 

(«}  BarfieM  v.  Nicholson,  2  S.  &  also  been  held,  that  the  mere  sale  of 

3.  1 ;  Colbiim    v.  Simms,  2  Hare,  the  goodwill  of  trade  imposes  no  ob- 

j4B;  ligation  on  the  vendor  to  forbear  the 

(bl)  4  Sim.  13L  exercise  of  the  same  trade,  and  that 

U)  WilHims  v.  Williams,  2  Swan.  Courts  of  Equity  will  not  execute  a 

fiS.    AHftwigh  it  has  been  long  set-  contract  for  the  sale  of  a  goodwill. 

led  that  covenants  restraining  the  Ibid.  n.  (a),  et  vide  the  cases  there 

?xgiciaa  of  •  trade  in  a  particular  cited. 
ilaoe,  ■•  ooatmdiBtingnished   from 

(1)  Where  a  block  of  buildings  has  been  erected,  with  particular  covenants 
eipeetiiig  tiie  enjoyment  thereof,  each  purchaser  or  owner  will  be  entitled 
» to  inj unction  to  prevent  a  breach  of  the  covenants,  as  by  the  erection  of 
iveiy-stables,  slaughter-houses,  glue-factories,  &c.  Barrow  v.  Richards,  8 
'ite,  361 ;  Williams  9.  Jersey,  1  Craig  &  Phil.  91. 
^S)  In  BiuMchusetts,  it  has  been  held,  that  a  lessor  is  not  entitled,  dur- 
Bg  tte  eontinuance  of  the  lease,  to  an  injunction  to  restrain  the  lessee  from 
ibfltmeting  and  darkening  windows  in  the  demised  tenement,  unless  the  in- 
iixy  win  probably  be  irreparable,  or  cannot  be  compensated  by  damages  re- 
M)venble  in  a  suit  at  law.  Atkins  v.  Chilson,  7  Metcalf,  393.  The  Court 
a  that  case  remark,  "No  doubt  an  injunction  will  lie,  to  restrain  the  lessee 
Srom  violating  his  covenant,  in  a  proper  case,  and  when  it  is  necessary  to 
prevent  irreparable  mischief."    Page  404. 
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.   Upon  the  same  principle,  where  bankers  had  sanctioned  an 
rangement  entered  into  by  certain  persons,  copartners,  who  w^^^ 
indebted  to  them,  whereby  it  was  arranged  that,  up<m  the  i 
ment  of  one  of  the  copartners,  (the  plaintiff,)  the  assets  should    Ae 
transferred  to  the  continuing  partners,  who  were  to  take  upoD 
themselves  the  partnership  liabilities,  and  that  the  bankers  sbocKJd 
release  the  plaintiff,  who  was  the  retiring  partner,  from  his  liabmli^ 
ty  to  them,  but  afterwards  attempted,  by  means  of  the  debt,    Co 
make  the  retiring  partner,  a  bankrupt,  by  proceeding  under  the    J 
&  2  Vict.  c.  110,  8.  8  ((Q  ;  they  were  restrained  from  so  doing  l>j 
injunction. 

Injunctions  have  also  been,  frequently,  granted  to  restrain  les- 
sees who  had  covenanted  to  keep  the  banks  of  rivers  or  ponds  in 
repair,  from  destroying  or  impairing  them  (e) ;  or  an  oatgouig 
tenant  from  removing  dung  or  crops,  contrary  to  express  coreDis&ti 
contained  in  his  lease  (/)  ;  or,  where  the  violation  of  the  ecfw^ 
nant  was  not  provided  for,  by  liquidated  damages,  to  restrain  ftte 
ploughing  up  of  meadow,  &c.  {g). 

In  one  of  the  earliest  cases  upon  this  subject,  an  injunction  wr« 
granted  till  the  hearing,  by  the  House  of  Lords,  upon  i^>peil»  to 
restrain  a  lessee  from  digging  sand,  gravel,  6lc,  in  violation  o^*  t 
covenant  secured  by  a  penalty  (A) ;  and  in  a  case  shortly  afterwir*«jfl, 
before  Lord  Hardwicke,  an  injunction  was  granted,  tjpeaAj  ^or 
the  purpose  of  restraining  a  breach  of  covenant,  by  a  tenant,  w  lie 
was  converting  houses  to  a  different  use  from  that  prescribed  Iby 
his  lease  (t). 

Though  a  lessee  is  required  by  law,  to  cultivate  the  lands  Re- 
raised to  him  in  a  husbandman-like  manner,  conformable  to  "^Je 
custom  of  the  country  (k),  yet  this  is  usually  defined  by  some  ^ex- 
press covenant.  It  has,  upon  this  subject,  been  determined  »t 
Law,  that  a  covenant  to  occupy  in  a  good  and  husbandman-l- 


ike 


(d)  Attwood   V.  Banks,  2   Beav. 

m. 

(e)  Eden  on  Inj.  198;  Lord  Ba- 
thurst  V.  Burden,  2  Bro.  C.  C.  64, 
[Perkins's  ed.  notes] ;  Lord  Kilmo- 
rey  v.  Thackeray,  cited  ibid. 

(/)  Johnson  v.  Goldswaine,  3  Ans. 
749 ;  Geast  v.  Ld.  Belfast, ib.  n. ;  Pul- 
tcney  v.  Shelton,  5  Ves.  147,  [Sum- 
ner's cd.  Mr.  Hovendcn's  notes], 
260,  [Sumner's  ed.  261,  note  (a)],  and 
errata,  ib. ;  Lord  Grey  de  Wilton  v. 
Saxon,  6  Ves.  106,  [Sumner's  ed. 
note  (fl)].  The  case  of  Lathropp  v. 
Marsh,  5  Ves.  259,  is  stated  to  be 
clearly  wrong,  as  there  were  not  only 


breaches  of  covenant,  but  also  ^^ 
tinct  acts  of  waste  committed  •"" 
threatened.     Eden  on  Inj.  198.  __«fl 

(g)  Aylet  V.  Dodd,  2  Atk.  ^="*' 
Woodward  v.  Gyles,  2  Vern.  ^/V 
Rolfe  V.  Peterson,  2  Bro.  P.  C-  ^***- 
Tomlins,)  436.  ^^ 

(A)  City  of  London  «.  Pugh,  ■^JS 
P.  C  (ed.  Toml.)  395;  Eden,  l^Sig 

(i)  Worden».Eller8,18Dec-  i^ 
There  is  a  very  full  account  of  ^^v^% 
Hardwicke'sjudgment,6Serit.  -^ 
MSS.  2  &  12,  ib.  76 ;  Eden,  l^O -     o 

(k)  Powley  V.  Walker,  5  *^- 
373;  Eden,  199. 
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maimer,  according  to  the  custom  of  the  country,  will  be  broken  ^^^^^^^  ^ 

by  cootravening  the  prevalent  course  of  husbandry  in  the  neigh-    Covenanti. 

borfaood  ;  and  that,  even  if  the  contract  be  simply  to  occupy  the 

eiUte  in  a  good  and  husbandman-like  manner,  this  will  throw  a 

iability  upon  the  tenant  to  cultivate  the  land  according  to  the 

practice  of  the  neighborhood  (/)  ;  and  even,  though  a  farm  be 

beld  under  a  written  agreement,  the  custom  of  the  neighborhood 

nay  well  be  insisted  upon,  provided  it  be  not  either  expressly  or 

by  implication  excluded  by  the  terms  of  the  agreement  (m).    The  cajieofaten- 


principle  has  been  acted  upon  in  Equity,  where  an  injunc*  ant  from  year 
tidi  bat  been  granted  to  restrain  a  tenant  from  year  to  year,  (who,  ^  ^®*'' 
it  was  aaid,  was  equally  bound  as  a  tenant  for  a  longer  period,  to 
manage  his  farm  in  a  husbandman-like  manner,)  from  removing 
crofMiy  manure,  d&c,  contrary  to  the  custom  of  the  country  (n). 
En  a  preriooa  case  a  tenant  was  restrained  from  ploughing  up  pas- 
tnre  land,  although  the  lease  did  not  contain  an  express  covenant 
Dot  to  convert  pasture  into  arable  ( 1 ) ;  but  the  landlord  was  hold- 
sn  entitled  to  the  injunction,  on  the  ground  of  there  being  a 
Dovenant  to  manage  pasture  in  a  husbandman-like  manner  (o).  By  "p^i°?  ^^' 
Upon  the  same  principle,  the  Court  has  interfered  to  restrain  a 
tenant  from  sowing  mustard,  saffron,  woad  and  other  deleterious 
crops,  as  being  contrary  to  the  course  of  husbandry  ( p). 

A  distincticm  has  been  made,  as  to  enforcing,  by  injunction,  DiBtinction  be- 
the  q>eci£c  performance  o^ express  covenants  and  oiimptied agree-  J,]^d^mpTw?" 
wienis  ;  and  the  Court  has  refused  to  interfere  to  restrain  a  tenant,  covenants. 
who  was  holding  over,  from  removing  articles  contrary  to  the  cus- 
tom of  the  country,  as  the  Court  would  not  imply  special  covenants, 
u  to  ouldvation,  from  the  mere  act  of  holding  over  {q), 

A  eofvenant  to  repair,  and,  at  the  end  of  the  term,  to  surrender  Covenant  to 
buildings  in  good  condition,   does  not  preclude  an  injunction  in^Jepui^does'' 
against  polling  them  down  and  carrying  away  the  materials  just  not  preclude 
befere  the  end  of  the  term  (r).  ^  injunction. 

Where  there  is  a  covenant  not  to  convert  premises  into  a  shop,  License  to 
or  to  carry  on  a  trade  without  a  license  in  writing;  the  permission  ^^e  does'not 

extend  to  all 

(0  Lech  «.  Hewitt,  4  Eart,  154.  {p)  Pratt  v.  Brett,  2  Madd.  62  \  trades. 

(«}  Wi^glesworth     v.    Dallison,  Eden,  200. 

[)oaf.  SOI;  Senior   v.  Armitage,  1  (q)  Kimpton  v.  Eve,  2  V.  d&  B. 

ftcdt,  N.  P.  C.  197;  Webb  v.  Plum-  349 ;  Eden,  200. 

aer,  S  B.  &  A.  746;  Eden,  199.  (r)  Mayor,  &c.  of  London  v.  Hed- 

(»)  Onslow  V. ,  16  Ves.  173.  ger,  18  Ves.  355;  Eden  on  Inj.260. 

(0)  Dnuy  v.  Moilins,  6  Ves.  328. 

(1)  See  Atkins  v.  Chilson,  7  Metcalf,  404. 
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of  the  lessor,  without  writing,  to  carry  on  one  trade  will  not 
amount  to  a  general  license  for  any  trade,  so  as  to  preclade  the 
lessor  from  his  right  to  an  injunction  (s). 

It  may  be  observed  here,  that,  as  the  Court  will,  by  its  injono- 
tion,  compel  the  performance  of  a  covenant  or  agreement,  so,  oo 
the  other  hand,  it  will  relieve  a  party  against  the  consequences  of 
the  nonperformance  of  it,  where  such  consequences  involfc  eite 
a  forfeiture  or  the  imposition  of  a  penalty  (1). 

The  doctrine  upon  the  subject  of  relief  from  penalties,  hii  tins 
been  stated  by  Lord  Thurlow :  —  "  Where  a  penalty  has  been  in- 
serted merely  to  secure  the  enjoyment  of  a  collateral  object,  the 
enjoyment  of  the  object  is  considered  as  the  principal  intent  of 
the  deed,  and  the  penalty  only  is  accessional,  and  to  secure  the 
damage  really  incurred  {t).**  But  where  the  parties,  instead  of 
securing  the  performance  of  the  agreement  by  a  penalty,  hive 
fixed  upon  a  certain  sum  by  way  of  liquidated  damages,  to  be 
paid  in  the  event  of  the  nonperformance  of  the  agreement,  t 
Court  of  Equity  (except  in  certain  cases  of  waste,  which  wiD  be 
noticed  hereafter)  refuses  to  interfere  in  restraining  the  recoieiy 
of  such  damages  (2). 

Upon  these  principles.  Courts  of  Equity  interpose  to  restnin 
proceedings  at  Law  for  the  recovery  of  penalties.  But  where  a 
forfeiture  had  happened  under  a  by-law  of  a  corporation,  which 
provided  that  members  should  receive  notice  of  default  in  paying 
a  call,  and  incur  the  forfeiture  by  nonpayment  ten  days  after  the 
notice  sent,  Sir  W.  Grant  refused  to  relieve,  although  the  l?pse 
arose  from  accidental  circumstances,  and  absence  from  town  when 
the  notice  was  sent ;  he  mentioned  a  case  in  Ireland  of  a  person 
who,  after  having  paid  some  instalments  on  a  lease,  neglected  to 
make  a  farther  payment,  and  forfeited  the  instalments  he  had 
paid  (u);  and  though  relief  has  sometimes  been  given  against  the 
forfeiture  of  a  covenant  for  a  renewal  (x),   which,  in  Ireland, 


(s)  Macher  v.  Foundling  Hospital, 
1  V.  «fc  B.  183  ;   Eden  on  Inj.  2U1. 

(0  Sloraan  r.  Walter,  1  Bro.  C.  C. 
4iy,  [Perkins's  cd.  notes.] 


(m)  Sparks  v,  Liverpool  Witer 
Works'  Company,  13  Ves.42rf. 

(i)  Rawstorne  v.  Bentlej,  4  Bro. 
C.  C.  415,  [Perkins's  ed.  notes.] 


(1)  Eden  Injunct.  (2nd  Am.  ed.)  41,  42,  and  notes.  There  seems  to  be  » 
distinction  taken,  in  Equity,  between  penalties  and  forfeitures.  In  the  w'' 
raer,  relief  is  always  given,  if  compensation  can  be  made ;  for  it  is  deeffl*".' 
mere  security.  In  the  latter,  although  compensation  can  be  made,  relief  "J 
not  always  given.  2  Story  Eq.  Jur.  §  1320,  §  1321,  §  1322,  §  1323, and 
nV^s. 

(2)  See  Eden  Injunct.  (2nd  Am.  ed.)  41,  42;  Skinner  v.  Dayton,  2  John 
Ch.  535;  S.  C.  17  John.  357;  Livingston  c.  Tompkins,  4  John.  Ch.4S5; 
Walker  v.  Wheeler,  2  Conn.  R.  299 ;  2  Story  Eq.  Jur.  §  1316. 
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3rmed  a  distinct  head  of  local  Equity  (y),  yet  the  inclination  of    To  relieve 
lie  Coorts  is  to  the  contrary,  unless  the  right  has  been  forfeited  Jj^™  ,  Fentd- 
a  consequence  of  fraud,  accident,  mistake,  or  any  similar  Equi-         ties. 

r(z){i).  v-^v^^ 

A  common  instance  of  this  species  of  relief  is  that  which  is  Incueof  non* 
iren  against  a  clause  of  re-entry  for  nonpayment  of  rent  (2).  ^n^^^° 
*hi8  has  been  a  ground  of  equitable  interference  from  the  earli- 
it  times,  and  there  has  been  a  parliamentary  recognition  of  the 
oQtrine  by  the  St.  4  Geo.  U.,  c.  28,  ss.  2  and  3,  which,  limiting 
le  time  within  which  such  relief  is  to  be  given  to  six  months,  per- 
iits  the  tenant  to  pay  into  Court,  at  any  time  before  the  trial  of 
n  ejectment,  the  arrears  of  rent  and  costs,  and  provides  that  all 
irther  proceedings  shall  thereupon  cease  (a). 

This  relief  is  granted  upon  the  principle  that  compensation  is  7:  °'  ^  *'**" 
lade  to  the  landlord  by  the  payment  of  the  rent  with  interest ;  a  tiniber. 
octrine  contradicted  by  general  experience,  and  often  found  fault 
ith  as  imperfect  and  unjust  (6)  (3).  Lord  Northington  appears 
J  analogy  to  it,  to  have  been  of  opinion,  that  the  Court  might  re- 
CTe  where  a  tenant  had  committed  a  forfeiture  by  cutting  down 
mber  (c).  Jt  is,  however,  scarcely  necessary  to  remark  how  ex- 
emelj  inadequate  pecuniary  compensation  must  generally  be  in 
ich  a  case;  and  it  is  probable,  if  the  question  is  ever  maturely 
oosidered,  that  a  contrary  determination  will  be  adopted  (4). 

Bat  where  it  is  clear  that  the  covenant  is  of  such  a  nature  that  Jnjonctioni  in 
Coort  of  Equity  cannot  make  a  compensation  for  the  breach  of  nants  not  to 
,  as  in  the  case  of  covenants  not  to  assign  without  license  {d),  or  &<8ignor  to  in- 


Bore. 


(y)  0*Neil  «.  Jones,  1  Ridg.  170 ;  Hilton,  1  Fonb.  432, 5th  ed. ;  Bayley 

Aae  V.  Hamilton,  ib.  IBO ;  Bateman  v.  Corporation  of  Leominster,  3  J3ro. 

Muratjib.  187 ;  Boyle  v.  Lysaght,  C.  C.  529 ;  Baynham  v.  Gov's  Hos- 

1. 184;  Vinrn.  A  Seriv.  135,  S.  C.  -,  pital,  3  Ves.  295 ;  Caton  v.  Lyon,  ib. 

lagrath  «.  Lord  Mnskerry,  ib.  166 ',  690 ;  City  of  London  o.  Mitford,  14 

Ridg.  463,  S.  C. ;  Jackson  v.  Saun-  Ves.  41 . 

>rs,  TSeh.  A  Lef.  443 ;  2  Dow.  437 ;  (a)  Eden  on  Injonc.  23. 

ennon  v.  Napper,  2  Sch.  &  Lef.  (b)  Hill  o.  Barclay,  16  Ves.  405 ; 

)2;  Mamne  v.  Archbold,  1  Dow.  16  Ves.  61,  S.  C;  Bracebridffe  v, 

19',  £an  of  Mountnorris  v.  White,  Buckley,  2  Pri.  216;   Reynolds  v. 

ib.  459;  Barrett  v.  Bnrke,  5  ib.  1 ;  Pitt,  19  Ves.  140. 

Jtaiing  v.  Sparrow,  1  B.  d&  B.  367 ;  (c)  Northcote    v,  Dnke,  2  Eden, 

issop  9.  King,  2  ib.  81 ;  Barrett  v.  322;  Amb.  511,  8.  C. 


B,  ib.  189.  (d)  Wafer  v.  Mocato,  9  Mod.  112. 

(s)  Eden  on  Injonc.  23 ;  Allen  v. 

(1)  Sanders  v.  Pope,  12  Somner's  Vesey,  282,  note  (aX,  and  cases  cited. 

(2)  Eden  Injonct.  (2nd  Am.  ed.)  43, 44,  45,  and  note. 

(3)  See  2  Story  Eq.  Jur.  (3rd  ed.)  j  1315,  in  note  (2). 

(4)  2  Stoiy  Eq.  Jar.  §  1315,  §  1316,  and  notes. 
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to  keep  the  premises  insured  (e),  relief  will  not  be  given  against 
penalty.  Considerable  discussion,  also,  has  taken  place  hoir^  . 
the  Court  would  relieve  against  a  forfeiture  incurred  by  the  bre«< 
of  a  covenant  to  r^cdr.  In  the  case  of  Sanders  v.  Pope  {^ 
Lord  Erskine,  upon  the  authority  of  a  determination  of  Lord  VLmt 
clesfield  (g)^  expressed  a  strong  opinion  in  favor  of  th^  eqoiUafali 
jurisdiction ;  but  the  doctrine,  after  full  and  elaborate  diHcqwiofi 
has  been  established  to  the  contrary  (A).  The  same  delermiBatioi 
would,  consequently,  be  made  with  respect  to  the  breach  of  a  cov* 
enant  to  build,  though  the  authorities  are  conflicting  as  lo  thepow 
er  to  decree  a  special  performance  in  such  case  (t)  (1), 

Injunctions  may  also  be  issued  far  the  protection  of  a  ward  c 
Court  from  removal,  marriage,  or  improper  influence  (i) ;  an^ 
likewise,  in  cases  of  interpleader  (2) :  but  as  the  principle  npo 
which  the  Court  proceeds,  in  cases  of  this  description,  does  O^ 
come  within  the  scope  of  this  work,  they  will  not  be  farther  alii 
dedta 

Courts  of  Equity  will  likewise  prevent  a  person  from  setting  a 
an  unconscientious  advantage  at  Law,  so  as  to  interpose  inped 
ments  to  just  rights  of  the  other  party  (3).  Thus  if  an  ejectmefl 
is  brought  to  try  a  right  to  land,  the  Court  of  Chancery  wiD  W 
strain  the  party  in  possession  from  setting  up  a  term  of  jears  ^ 
other  interest  in  a  trustee,  lessee,  or  mortgagee,  which  miyr  hind  ^ 
the  fair  trial  of  the  right  (/) ;  but  this  will  not  be  done  in  eve^' 


(c)  Rolfe  V.  Harris,  2  Pri.  206,  n. ; 
Reynolds  v.  Pitt,  ib.  212;  19  Ves. 
134,  S.  C. ;  White  v.  Warner,  2  Mer. 
459. 

(/)  12  Ves.  282,  [Sumner's  ed. 
notes] . 

(g)  Hack  V.  L^nard,  9  Mod.  91. 

(i)  Hill  V.  Barclay,  16  Ves.  402; 
18  Ves.  56,  S.  C.  ;  Bracebridge  v. 
Buckley,  2  Pri.  200  ;  sed  vide  Han- 
nam  v.  South  London  Water  Works' 
Company,  2  Mer.  67. 

(i)  There  are  two  instances  of  spe- 
cial performance  decreed  of  coven- 
ants to  rebuild ;  City  of  London  v. 
Nash,  3,  515  ;  1  Ves.  120 ;  Allen  r. 
Harding,  2  Eq.  Ca.  Ab.  17;  and,  in 
Moseley  v.  Virgin,  3  Ves.  184,  Lord 
Rosslyn  stated  that  a  specific  perfor- 
mance   might    be  decreed.      Lords 


Thurlow  and  KenyoB,  on  the  olh^ 
hand,  have  pronounced  a  contra^ 
opinion.      Errington   v.  Aynetly, 
Bro.  C.  C.  343,  [Perkins  sed. notetfl 
Lucas   V.  Comerford,  3  Bro.  C.  C- 
166,  [Perkins's  ed.  notes  and  cas^ 
cited  ;  1  Ves.  J.  235,  S.  C]    That 
covenant  to  repair  cannot  be  specifi-^ 
ally  performed,  vide  Ray ner  t.  Stontf 
2  Eden,  128;  Flint  v.  Brandon, 
Ves.  159,  [Sumner's  ed.  164,  notes 
Eden  on  Inj.  27. 

(k)  Pearce  v.  Cmtehfield,  14  V^ 

(0  Lord  Red.  134,  135;  Bond 
Hopkins,  1  Sch.  &  Lef.430 ;  Pnltcn— 
V.  Warren,  6  Ves.  89 ;  Crow  r.  T;^ 
rell,  3  Mad.  181 ;  Leigh  v.  Leiglu. 
Sim.  349. 


(1)  Eden  Injunct.  (2nd  Am.  ed.)  46,  47,  48,  and  notes. 

(2)  Eden  Injunct.  (2nd  Am.  ed.)  393,  et  seq. 

(3)  2  Story  Eq.  Jur.  §  903;  Eden  Injunct.  (2nd  Am.  ed.)  406,  etie^^ 
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wsCjlbr,  as  the  Court  proceeds  upon  the  principle  that  the  party  Settinff-upof  a 

^ poaKnion  ought  not,  in  conscience,  to  use  an  accidental  ad-  .^^^  J^% 

^^Dtigtf  if  there  is  any  circumstance  which  meets  the  reasoning 

opoo  tins  principle,  the  Court  will  not  interfere ;  therefore,  if  the  Injunction 

'I'Seasor  is  a  purchaser  for  valuable  consideration,  without  notice  ^^J^'^iJ^jJiy. 

^  tlie  title  of  the  claimant,  this  is  a  title,  in  conscience,  equal  to  chaser  withoat 

tt  of  the  claimant,  and  the  Court  will  not  restrain  the  possessor  °o^c®' 

nm  using  any  advantage  he  may  be  able  to  gain  to  defend  his 

Mesrion  (m). 

Where  an  injunction  is  sought  to  prevent  the  setting  up  of  out-  Can  only  be 

.nding  terms,  it  can  only  be  obtained  (except  with  consent)  by  ^^J|^  ** 

leeree  at  the  hearing  ;  for,  until  the  decree,  the  Court  must  sup- 

se  the  parties  to  be  litigating  upon  questionable  rights :  the  in- 

iction  cannot  be  applied  for  by  a  previous  motion,  for  it  might 

erwards  appear,  when  the  case  is  heard,  that  there  are  circum- 

iices  which  would  entitle  the  defendant,  as  well  as  the  plaintiff*, 

equitable  assistance  at  the  trial ;  and,  therefore,  to  grant  such 

ief  upon  motion  would  be  to  decide  the  whole  Equity  of  the 

98  before  it  was  ripe  for  decision  (n). 

EiUtlj,  it  is  to  be  noticed,  that,  where  repeated  attempts  are  To  restrain 

ide  to  litigate  the  same  question,  which  the  Courts  of  ordinary  [Tcm  of  the  *^" 

riidiction  will,  in  many  cases,  admit,  the  Court  of  Chancery  will  same  point. 

t  la  end  to  the  oppression  which  may  be  occasioned  by  the 

tte  of  this  privilege.     Thus,  as  a  judgment  in  ejectment  is  not 

si  or  conclusive,  but  the  same  proceedings  may  be  repeated  for 

^9  a  perpetual  injunction  will  be  granted,  to  prevent  the  repeti- 

^  of  them,  when  the  assertion  of  such  right  becomes  oppressive 

h%  opposite  party  (o).     It  is  on  this  ground  that  Courts  of  Equi- 

^hjt  interfered,  by  bills  of  peace ;  but  as  the  writ  is  not  issued 

Uch  eases,  unless  upon  decree,  they  do  not  Come  within  the 

vince  of  the  present  section. 


t  is  to  be  observed  that  the  Court  will  not,  by  injunction  grant-  To  direct  the 
ipon  an  interlocutory  application,  direct  the  defendant  to  per-  ^^^^^^ 
^  ao  act.     There  is  indeed  a  passage  in  the  MS.  report  of  the 
t  of  Worden  v,  Ellers  (p),  from  whence  it  may  be  inferred  to 

O  Jerrard  v.  Saunders,  2  Ves.  J.  (o)  Lord  Bath  v.  Sherwin,  Free,  in 

458,  rSumner*s  ed.  notes  ;  ante,  Ch.  261 ;  4  Bro.  P.  C.  373,  S.  C. ; 

Q96,  827,  and  notes]  ;  Maundrell  Leighton   v.  Leighton,  1   P.   Wms. 

i^aundrell,  7  Ves.  567;  10  Ves.  671 ;  4  Bro.  P.  C.  378,  S.  C. ;  Devon- 

6-  C. ;  Baker  v.  Mellish,  ib.  549.  shire  v.  Newenham,  2  Sch.  &,  Lef. 

>  Hylton  V.  Morgan,  6  Yes.  293 ;  211. 

*«  t».  Bvrne,  2  Sch.  &  Lef.  537  j  (p)  18  Dec.  1739 ;  6  Seijt.  Hill's 

^y  V.  Luckett,  1  S.  &  S.  419 ;  MSS.  2  &  12  ib.  76;  Eden  on  Inj. 

*ey  «.  Fearce,  ib.  420.  199. 


1883  Of  If^MneHans* 

To  reitrftin    have  been  Lord  Hardwicke's  opinion  that  the  Coart  might,  mjxm 
"^«rtin^'^  motion,  order  the  defendant  to  [rail  down  a  building  which  i^ 
clearly  a  naisaDce  to  the  plaintiff;  and  there  is  an  early  case  ia 


Tothill,  of  an  order  to  show  cause  why  a  defendant  who  bad 
ploughed  up  ancient  pasture  land  should  not  lay  it  down  again  in 
Not  ordered      grass  (g).    The  contrary  doctrine  is,  however,  now  firmly  eMb- 
upon  motioD.    j-^j^^^     j^  ^j^^  ^^  ^^  ^^^^^  ^  Bentham  (r).  Lord  Hardwicke, 

upon  a  motion  for  an  order  to  pull  down  certain  blinds,  obserrsd^ 
that  he  never  knew  an  order  to  pull  down  any  thing,  on  BOtiQa. 
Lord  Thurlow,  in  a  subsequent  case,  upon  a  motion  to  rotoiii  t 
party  from  digging  a  ditch,  and  to  compel  him  to  pat  every  tbbg 
in  the  same  state  in  which  it  was  before  by  fiUing  op  so  miidi  u 
he  had  already  dug,  refused  the  tatter  part  of  the  motion  (5).  ^ 
in  another  case.  Lord  Eldon  refused  an  order  ^cificaily  to  repiir 
the  banks  of  a  canal,  stop  gates,  and  other  works  (f). 
Injunction  to        la  the  case  of  Hooper  v.  Brodrick  («),  an    ingnnctiao  w« 
not  osuaUy^  granted,  ex  parte,  restraining  the  defendant  from  discontinoing  to 
granted.  use  certain  premises  as  an  inn ;  but  was  dissdved  cI|mb  the  groaai 

that  there  is  no  jurisdiction  to  restrain  a  person  frcm  not  keepint 
an  inn,  which  is  the  same  in  effect  as  ordering  him  to  keep  one* 
Seats  where  it     But  though  the  Court  will  not,  directly  and  in  terms,  eoop^ 
iMv  bo  effect-  ^^  performance  of  an  act  upon  motion,  yet  there  are  many  C9B^ 
strictive  order,  in  which  the  effect  may  be  indirectly  obtained  bj  an  order  mertflj 
restrictrre.    Thus,  in  the  case  of  Robinson  9.  Lord  I^roD,  tb^ 
effect  was  obtained  by  an  injunction  restraining  the  defendeot  tocs^ 
preventing  the  water  from  flowing  in  such  regular  qnantitiei  as   ^ 
had  ordinarily  done  before  the  day  on  which  the  alleged  nuisuB^^ 
commenced  (2).     In  Lane  v.  Newdigate  (y),  a  similar  eflect  w^^ 
obtained  by  restraining  the  defendant  from  impeding  the  plaint. in 
from  navigating,' using,  and  enjoying,  by  continuing  to  keep  t^^ 
canals,  banks,  or  works  out  of  repair,  by  diverting  the  water    o*" 
preventing  it  by  the  use  of  locks  from  remaining  in  the  canalsi    ^^^ 
by  continuing  the  removal  of  a  stop  gate. 


After  answer.        Special  injunctions  may  be  obtained  at  almost  any  stage  of  *1»^ 
cause ;  they  may  be  moved  for  either  after  answer  or  before 


(q)  Rolls  V.  Miller,  Toth.  144.  (u)  11  Sim.  47. 

(r)  1  Ves.  543.  (z)  1  Bro.  C.  C.  588,  Perkift«'*J 

(*)  Anon.  1  Ves.  J.  140.  ed.  notes]. 

mLanor. Newdigate,  10 Ves.  192;  (y)    10   Ves.  192^  [Sumnere    ««• 

viae  etiam  Blakemorc  v.  The  Glamor-  note  (a),  and  cases  cited] 
^nshire  Canal  Comp.  1  M.  &  K. 
154. 
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ty  are  also  very  often  granted  before  qipearaoce ;  A^'  An»wer. 
I  cases,  they  will  be  ordered  without  notice  to  the  ^^^^^^^'^^^•^ 
[  to  be  restrained  and  before  he  has  been  actually  ' 
subpoena, 

seeks  to  resteain  the  defendant  from  proceeding  in  Upon  the  mer- 
«w,  and  the  defendent  is  diligent  enough  to  prevent  '*"  ®®°  "•®^^* 
sjnnction  from  issuing,  by  filing  a  sufficient  answer 
e  limited  by  the  order  of  the  Court  (2),  the  only  way 
;>laintiff  can  obtain  an  injunction  is  by  moving  iat 
merits  confessed  in  the  answer  (1). 

for  this  purpose  is  special,  and  notice  of  it  must  be  Must  be  epec- 

ar  days  before  the  day  of  making  it  la) ;  and  it  is  to  i^i.  although 
.         '  .   ,         .  ®,^'.  ,  plaintiff  enti- 

bat,  where  an  mjunction  is  sought  against  several  Ued  to  eom- 

iiough  a  plaintiff  may  be  entitled  to  a  common  in-  ^^^  injunc- 
default  against  one  or  more  of  them,  yet  if  the  other  ^y^  ^efo^dant. 
ainst  whom  the  injunction  is  sought,  have  answered, 
love  specially  for  it  (5). 

bserved  that  the  granting  a  special  injunction  upon  To  reitrain 
leased  in  the  answer,  is  not  confined  to  injunctions  **^®'  matters. 
lings  at  Law,  but  will  be  extended  to  injunctions  to 
iier  act  which  the  Court  is  in  the  habit  of  prohibitp 
it,  and  that,  in  hearing  the  application,  the  Court  is 
16  same  rules,  with  relation  to  affidavits,  as  in  the 
ns,  after  answer  to  restrain  proceedings  at  Law;  Plaintiff ■tric^ 
loving  for  a  special  injunction  upon  the  merits  con-  ^  merits^cOTi- 
nswer,  the  plaintiff  is  as  strictly  tied  down  to  read-  fessed  in  an 
•  in  support  of  his  case,  as  he  is  in  showing  cause  *^'^®'- 
gainst  dissolving  the  common  injunction ;  and  he 
affidavits  in  those  instances  in  which  they  are  al- 
ad  in  that  case  (c). 

efendant  has,  at  the  time  of  the  motion  for  the  in-  P^'^ctice  as  to 
an  answer  to  the  bill,  a  question  frequently  arises  davits  when  a 

motion  is  made 

313.  (c)  Ante,  p.1827-8 ;  et  vide  Smythe  [?' ^ftfi'*'^*'" 

796.  «.  Smythe  1  Swanst.  252.  ^       JL^fJ^' 

Plindt,  Wightwick,  "*'''^'- 


answer  admits  the  equity  of  an  injunction  hill,  but  sets  up 
it,  the  injunction  will  be  continued  until  the  hearing.  M  - 
I,  2  Dev.  &,  Bat.  19;  Minturn  v.  Seymour,  4  John.  Cfh.  497; 
idge,  1  Dev.  &,  Bat.  38.  And  on  a  motion  to  dissolve,  the 
I  the  answer  axe  alone  to  be  regarded,  not  the  opinions  of  the 
oe  9.  Manhardt,  1  Bland,  335. 
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Practice  as  to  of  some  nicety  concerning  the  right  of  the  plaintiff  to  read  affi/t- 
'di^fto.    "  ^^^  tending  to  controvert  the  statements  in  the  answer  (1). 
v^^^v-^-^       In  the  first  place,  if  the  answer  deny  the  title  of  the  plaintii^  h 
When  answer  seems  that  affidavits  cannot  be  read  in  contradiction  to  sach  do* 
denies  tide.      ^j^ .  ^^  ^j^j^  regard  to  the  particular  fact  or  titfe,  it  u  stid  to 

be  immaterial  whether  the  affidavits  are  filed  before  or  after  tke 

answer  (d)  (2). 
With  respect,  however,  to  acts  of  waste  and  other  acts  anikigoiu 

thereto,  the  plaintiff  may  read  affidavits  against  the  answer  if  ttejr 

are  filed  before  it  (e)  (3). 
When  the  If,  however,  the  answer  should  be  put  in  before  any  iffidiiits 

L^befor^^e*    are  filed,  then,  whether  the  notice  of  motion  for  the  injondkii 
affidavits  filed,  should  have  been  given  before  or  after  the  answer  (/),  inettker 

case  the  affidavits  even  as  to  these  facts  are  inadmissible, 
^davito'^ve      W^®»»  however,  affidavits  having  been  filed,  an  answer  iiiob- 
been  filed  be-    sequently  put  in,  the  plaintiff  is,  in  some  cases,  permitted  to  read 
fore  answer,     further   affidavits  filed  after  the  answer  strengthening  the  em 

(d)  Manser  n,  Jenner,  2  Hare,  603 ;  (e)  Atkinson   v.  Kemble,  7  Sa- 

see  also  Hanson  v.  Gardiner,  7  Yes.  638 ;  Glaasington  v.  ThwiitMi  1  B. 

311,  [Sumner's  ed.  305,  note  (a)]  ;  &  S.  134. 

Berkeley  v.  Brymer,  9  Yes.  3S5;  (f)  Manser  v.  Jenner,  8  ^ 

Norway  v.  Rowe,  19  Yes.  150 ;  Clap-  609 ;  Smy  the  v.  Smytfae,  1 8v.  SGI- 
ham  V.  White,  8  Yes.  35. 

(1)  In  Poor  V.  Carleton,  3  Sumner,  83,  Mr.  Justice  Story  Roarki,  **1^ 
practice  in  America  has,  I  believe,  become  more  liberal,  than  it  is  io  ^' 
land;  and  if  it  were  necessary,  I  should  not  hesitate  to  admit affidtrits to 
contradict  the  answer,  for  the  purpose  of  continuing  or  even  of  grating  ' 
special  injunction,  where  I  perceived  that,  without  it,  irreparable  miacWwj 
would  arise.  In  the  present  case,  there  are  circumstances,  which  mip^ 
free  me  from  the  necessity  of  asserting  so  broad  a  doctrine.  But  I  wishntw' 
to  dispose  of  the  cose  upon  the  general  ground,  that  the  granting  and  dii* 
solving  injunctions  in  cases  of  irreparable  mischief,  rest  in  the  sound  diicj* 
tion  of  the  Court,  whether  applied  for  before  or  afler  answer ;  and  that  affi- 
davits may  after  answer  be  read  by  the  plaintiff  to  support  the  injunction,  aj 
well  as  by  the  defendant  to  repel  it,  although  the  answer  contradicts  the  «|U>" 
stantial  facts  of  the  bill,  and  the  affidavits  of  the  plaintiff  are  in  contradiction 
of  the  answer."     See  ante,  1826, 1827,  1831,  and  notes.  ^ 

On  an  application  for  an  injunction  the  plaintiff  may  read  affidavita  n|w 
before  the  coming  in  of  the  answer,  in  support  of  the  bill,  or  in  contradiction 
to  the  answ^er,  but  no  affidavits  filed  subsequently  to  the  coming  in  of  the 
answer  can  be  read.  So  held  in  Kinsler  v.  Clarke,  2  Hill  Ch.  620.  But  tf- 
fidavits  may  be  added  to  the  case  made  by  the  bill,  after  answer,  aa  to  col- 
lateral matters.     Shaw  v.  Wier,  1  Irish  Eq.  213.  , . 

(2)  See  Poor  v.  Carleton,  3  Sumner,  80,81 ;  Edenlnjunct.  (2nd  Ani.«d.j 
384,  ante,  1826,  note;  Powers  v.  Heery,  R.  M.  Charlt.  523;  Higgi»»  "'' 
Woodward,  1  Hopk.  342. 

(3)  In  New  York,  where  the  plaintiff  waives  an  answer  on  oath,  i^ ^"J* 
nexes  to,  and  files  with,  his  bill,  affidavits  of  other  persons  verifying  the  ft** 
stated  therein,  it  is  not  a  matter  of  course  to  dissolve  the  injunction  ^\^ 
oath  of  the  defendant.  See  Manchester  v.  Day,  6  Paige,  296 ;  Rule  of  Chan- 
cery, 37.    See  also  note  (1),  above ;  ante,  1826,  note,  1831,  note. 
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Doade  bj  the  first  affidants  (1) ;  and  if  after  the  answer  both  plain-     Injunction 

dff  and  defendant  file  aflidavits,  it  seems  that  the  answer  will  in  'j^J^J^.^^J^' 

general  be  only  treated  as  itself — an  affidavit  {g). 

The  ease  of  Haden  v.  Vevers  (A),  farther  illustrates  the  rules  Affidayits  filed 

t  the  Court  npon  the  subject     There  after  answer  the  original  ^i^enaT* 

oil  was  amended,  and  the  defendant  obtained  time  to  answer  it ;  lowed  to  qoal- 

he  plaintiff  then  gave  notice  of  motion  for  a  special  injunction,  u^^^\  ST*"^ 

nd  filed  affidavits  in  support  of  it    The  motion  coming  on,  the  fint  answer. 

lefiMndant  obtained  time  to  answer  the  affidavits,  and  then  filed 

loth  her  answer  and  affidavits  in  exposition.      Under  these  cir- 

siunatanccsy  Lord  Langdale,  H.  R.,  held  that  the  second  answer 

oust  be  treated  as  an  affidavit,  and  that  the  affidavits  in  support  of 

he  JDOtioD  might  be  used  to  qualify  the  second,  but  not  the  first 

iDswer.      In  Smith  v,  Cleasby  (t),  the  injunction  was  obtained.  Affidavits  filed 

A  «_•*  **#'  ^  ^  ,,,-1        after  insuffi- 

s  parte,  after  which  an  answer  was  put  m,  and  the  defendant  ^jqqi  answer 

herenpoD  served  a  notice  of  motion  to  dissolve  the  injunction,  admitted. 

SEceptioot  were  taken  to  the  answer,  to  which  the  defendants 

ahmitted,  and  then  filed  a  further  answer.    Between  the  filing  of 

he  exceptions  nd  the  fiirther  answer,  the  plaintiff  made  affidavits. 

rhe  defendant  then  moved  to  dissolve  on  the  notice  served  prior 

0  the  potting  in  of  the  further  answer ;  and  the  V.  C.  of  England 

leld  that  the  affidavits  so  filed  by  the  plaintiff,  might  be  read  on 

be  hearing  of  the  motion.      The  V.  C.  of  England  has  laid  it  ^|^q  motion 

[own  as  a  general  rule  that  when  a  motion  to  dissolve  an  injunc-  to  dissolve  an 

ion  is  ordered  to  stand  over  at  the  plaintiff's  request,  affidavits  ||ta^^ver 

led  after  ten  o'clock  of  the  day,  for  which  notice  is  given,  can-  time  for  filing 

el  be  lead  CD  the  motion  (*)  (2).  affidavits. 


(f)  QaidiiMr    v.   M'Cntchen,   4       (0  10  Sim.  91. 
lew.  tt4.  (i)  Anon.  10  Sim.  60. 

(&)  5Bm.503. 

(I)  See  the  next  two  preceding  and  the  next  tncceecUng  note ;  ante,  18S26, 
Ola. 

(9)  la  New  York,  where  the  plaintiff  wdves  an  answer  on  oatb  and  relies 
poa  the  affidavits  of  third  persons  annexed  to  the  bill,  to  sustain  an  iniuno- 
an.  ia  oppontion  to  the  defendants  answer  on  oath  denying  the  eqni^  of 
be  dOI,  the  defendant,  on  an  application  to  dissolve  the  injunction,  may  also 
Hid  Uie  affidavits  of  (hirdpersons  in  support  of  his  answer.  Haight  v.  Case, 
Paige,  525 ;  Brown  v.  flaff,  5  Paige,  235.  See  Village  of  Seneca  FaUs  v. 
[attkewa,  9  Paife,  504.  But  where  a  preliminary  injunction  is  granted  ab- 
dntely,  in  the  nxst  instance,  and  the  (fefendant  applies  to  have  it  dissolved 
i  fte  grotiad  that  the  whole  equity  of  the  bill  is  denied  by  the  answer,  he 
umot  M  aUowed  to  read  affidavits  In  support  of  his  answer,  except  where 
IS  amwer  itself  is  not  conclusive,  under  the  last  clause  of  tiie  37th  Rule  in 
3iaaoei7,  N.  York.  Village  of  Seneca  Falls  v.  Mathews,  9  Paige,  504. 
Ia  Eastbum  v.  Kirk,  1  John.  Ch.  444,  it  was  held,  that  the  admission  of 
K  parte  affidavits  is  an  exception  to  the  general  rule,  and  is  allowid>le  only 
i  cases  of  waste,  or  in  cases  where  irreparable  mischief  might  ensue.    See 
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Injanotioii       It  is  obTioas  that,  in  many  cases  in  which  the  Court  interfirav 
^^^[!^^!^^'  by  injunction,  the  benefit  of  its  interference  would  be  loet,  if  the 
Before  uuw«r.  plaintiff  were  to  be  obliged  to  wait  till  the  defendant  had  answered 
bis  biU,  before  he  moved  for  the  writ  (1).    The  nature  of  the  act 
to  be  prohibited  is  fireqaently  sach  that  the  immediate  stopple  of 
it  is  absdately  necessary  in  order  to  protect  priyerty  fion  d^ 
stmction,  as  in  the  case  of  waste  by  the  catting  of  timber,  paBay 
down  hfMises,  d&c. ;  consequently  the  delay  which  must  oeear  be- 
fore the  defoidant  can  be  compelled  to  put  in  an  answer  b^ 
in  many  cases,  be  productive  of  irreparable  injury  to  the  pUaliC 
by  affording  an  opportunity  for  the  perfinrmance  of  the  aotialeoieil 
to  be  restruned,  before  the  injunction  can  be  issued  to  pmeBt  it 
Indeed,  in  some  cases,  the  mere  act  of  ginqg  notice,  to  the  de* 
fendant,  of  the  intention  to  make  the  application,  ndght  be^of 
itself,  productive  of  the  mischief  appreh^ded,  by  indewim  hot 
to  accelerate  the  act  in  order  that  it  may  be  conqdele  befae  Ae 
time  for  making  the  application  shall  have  arrived.     Toobriite 
these  inconveniences,  the  Court  has  adopted  the  practkeoffEOt' 
ing  injunctions,  before  answer,  upon  affidavits  verifying  the  (Uih 
Withoat  no-     ti^s  case,  and  showing  the  grounds  he  has  for  qiprehenfiagthit 
ftndut^^  ^^   ^  ^^^  ^  ^^'^^  ^  ^  committed,  which,  if  not  prevented,  wH  be 
productive  of  injury  which  the  Court  considers  as  inqMnUe; 
and  it  will  also,  in  cases  where  there  either  is  nottimetogi^e 
notice,  or  there  is  reason  to  apprehend  that  the  giviog  notice  of 


also  to  the  same  effect,  Hoffman  v.  LiviDgston,  1  John.  Ch.  211 ',  Robextfv. 
Anderson,  2  John.  Ch.  204  ;  Leroy  v.  Dickinson,  1  Car.  LawRepoi-497; 
Merwin  v.  Smith,  1  Green  Ch.  182;  fiellona  Co's.  case,  3  Blu^)^' 
Moore  v.  Reed,  1  Ired.  £q.  418.  In  Benton  v.  Gibson,  2  Hajw.  136|Ud- 
davits  were  allowed  to  be  read  in  support  of  a  bill  for  an  iBJQoetMiB 
ajrainst  the  answer,  and  the  injunction  continued.  In  cases  of  wtite 
amdavits  are  admissible  in  support  of  the  bill  to  prove  acts  of  waste.  *^' 
win  9.  Smith,  1  Green  Ch.  182 ;  Eden  on  Injunct.  (2nd  Am.  ed.)  384; !<«' 
phett  V.  Jones,  19  Vesey,  350. 

Where  new  matter  is  contained  in  the  answer,  not  responsif e  to  tv 
bill,  which  is  relied  on  as  the  ground  for  setting  aside  the  injunctioDi  tw 

Slaintiff  may  read  affidavits  in  opposition  to  such  new  matter.  Menrifl  *• 
Imith,  1  Green  Ch.  182 ;  ante,  1826,  note.  Upon  a  motion  to  disf<Jv<  f* 
injunction  the  answer  is  to  be  regarded  only  so  far  as  it  is  responsive  to  tb^ 
bill.  Hardy  v.  Summers,  10  Gill  &  John.  317.  See  Bellona  Co*s.  etie.' 
Bland,  442. 

(1)  It  is  only  in  cases  of  great  urgency,  or  where  irreparable  mischief  "p*! 
ensue,  that  an  injunction  will  be  granted  before  answer.  New  York  ?^ 
ing  Co.  V.  Fitch,  1  Paijre,  07;  Hartridge  v.  Rockwell,  R.  M.  CharH.  ^ 
2&i  Ogden  v.  Kip,  6  John.  Ch.  160, 161.  The  object  of  an  injunction'*' 
fore  answer  is  to  preserve  all  things  in  their  then  condition ;  not  to  ^,' 
mine  any  right  by  anticipation,  or  to  undo  or  restore  any  thing.  MardocK  * 
case,2BUnd,461. 
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the  application  would  lead  to  the  performance  of  the  act  to  be  Injanctioi 
prohibited^  award  the  injunction  without  notice,  or  even  before  v^iL^^T 
seirice  of  the  subpoena  (1). 

The  most  usual  case  in  which  special  injunctions  are  granted  To  restrain 
upon  affidaTity  before  answer,  are  those  of  waste,  or  nuisance,  by  J^J^'  ^^jl 
obstracting  ancient  lights,  or  trespass.     The  Court  will  also  grant  pass. ' 

an  injunction  before  answer,  to  restrain  any  of  those  acts,  the  — ; -the  i 

performance  of  which,  before  the  defendant's  time  for  answering  pitteS^^SS; 
is  expired,  would  either  defeat  the  object  of  the  suit  or  cause 
seriooB  injury  or  inconvenience  to  the  party  applying  (2). 

Thus  it  will  prevent  the  printing  of  books,  or  the  infringement q,  ^^ 

of  a  copyright,  on  the  filing  of  a  bill ;  but,  in  such  cases,  as  the  copyrights, 

equitable  rdlef  entirely  flows  from  the  legal  right,  the  application 

must  be  supported  by  an  affidavit  of  title  (/) ;  and,  in  the  case  of 

a  patent,  it  is  incumbent  on  the  party  making  the  application  to 

swear  as  to  his  belief,  at  the  time  of  making  the  affidavit,  that  the 

invention  was  new  or  had  never  been  practised  in  this  kingdom  at 

the  date  which  the  patent  bears  (m). 

The  Court  will  likewise  enjoin,  ex  partem  the  negotiation  of  a T^J^ 

bill  of  exchange,  where  it  has  been  fraudulently  or  improperly  ^^^^y" 
obtained,  or  if  it  is  absolutely  void  in  its  creation  ;  for  as  it  would 
be  a  good  bill  of  exchange,  and,  therefore,  a  negotiable  instrument 
in  the  hands  of  a  bona  fide  holder,  the  plaintiff  has  a  right  to  be 
protected  from  that  danger,  and  the  mischief  attending  to  it  (n)  (3).  '^<>  restrain  i 
Thus,  also,  it  will  prevent  the  personal  representative  of  a  testator  i^^J^  \^m 
from  receiving  his  assets  when  he  is  either  insolvent,  or  wasting  sentative. 
the  property  in  such  a  manner  that  there  is  a  great  danger  of  its 
being  loet,  although  it  is  admitted  that  to  induce  the  Court  to  in- 
terfere against  an  executor,  and  especially  before  answer,  a  strong 

(0  Piatt  V.  BnttoD,  19  Ves.  447;        (n)  Smith  v.  Havtwell,  Amb.  66; 
•ate,  p.  301.  Hood  v.  Aston,  1  Russ.  412 ;  Lloyd 

(m)  HiU  o.  TbompM)n,  3  Mer.  624 ;    v.  Gordon,  2  Swanst.  180. 
fltmz  9.  0e  la  Roe,  5  Ross.  328 ;  an- 
te,  p.  1864. 

(1)  In  eaaes  of  great  urgency,  or  where  irreparable  injury  may  ensue,  as 
in  waste,  Ac.  where  the  application  follows  quickly  alter  the  injury  com- 
plained of^  the  Court  will  grant  the  injunction  without  notice,  or  appear- 
ance, or  sabpcBua  serred.    Hartridge  v.  Rockwell,  R.  M.  Charlt.  260. 
~     See  Mayor,  &c.  Rochester  v.  Curtiss,  1  Clarke,  336. 

See  2  Story  £q.  Jur.  §  906;  Darst  v.  Brockway,  11  Ohio,  462. 
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iDjanction    q>ecial  groand  muit  be  mtdt  (o).    An  iDJimetioii  wiH  Ukmnm  le 
be^e^AMwitf>  ^fi^^^^  befive  appearince,  to  restrain  t  vendor  wbo  hai  eo» 

Of  I]i0      traeted  to  sell  his  property  to  another,  from  coofeying  tmy  At 

coDTejaBee  of  legal  eita^  in  the  premisea,  becaoae  tlw  plaintiff  might  be  pel  la 
an  eitete.        expense  by  the  neeeaaity  of  making  another  partj  when  l' 
waa  joat  ready  fiir  hearing  ( p) ;  and  the  Cout  haa^  i 
we  have  aeen,  granted  an  injanction,  befbre  anairer,  to 
the  troateea  of  a  preabyterian  ehqiel  from  enq^ojing  or  | 
any  person,  who  waa  not  a  licentiate  or  oidtAied  winislgtftto 
Charch  of  Seotland,  to  preach  or  olHeiate  in  the  ehapal  (f)b 
^^         It  may  be  obaerred  here,  that  iqjnnctiooa  to  realrai 
'™*'^'"  inga  at  Law  will  not,  in  general,  be  granted  speeially 
▼it  befisre  anawer ;  the  propw  ooorse,  where  the  i 
ing  the  action,  by  patting  in  hia  answ 
ing  an  opportonity  of  obtaimng  the  common  lajunclioe,  ii^  to 
more  for  the  injnnctioo  upon  the  anavrer ;  and  the  rde  tfnlaf^ 
cial  injnnction,  in  anch  caaaa,  will  not  be  granted  befae  mmtt 
has  been  extended  to  cases  in  which  an  action  haa  b|en  iMj^ 
by  an  aaaignee  of  a  bond  or  other  dleia  im  mMm^  m  the  aai  rf 
the  aaaignor ;  in  anch  case^  the  Court  will  not  grant  a  qnddi^ 
junction  against  the  aarignee,  to  restrain  the  action,  bntthspUa- 
tiff  must  wait  till  the  assignor  is  in  contempt,  or  haa  anavand  (r); 
though,  it  seems,  from  the  decision  of  Lord  LyndhunC,  is  Moa- 
tague  9.  Hill  (5),  that,  where  a  common  injunction  has  bteo  ob- 
tained, the  answer  of  the  assignor  cannot  be  read  in  opposhioB  to 
a  motion  to  dissolve  the  injunction  made  by  the  assignesi. 
Injunctions  to       Special  injunctions  to  restrain  proceedings  at  Law  will  dw  be 

stey  proceed-    refused  where  the  sole  ground  for  the  application  is,  thit  the 
ingsatlawnot    ,  .     .^      •  ...      ,         .      ^  .  1    *  •     u-. 

then  granted    [Haintin  at  Law  will  otherwise  be  entitled  to  sue  out  exeesttoa  M- 

speciallj.         ^^  the  Common  injunction  can  be  obtained  (r). 

We  have  aeen  that  hereafter  common  injunctions  may  be  ^ 

tained  at  all  times,  as  well  during  term  time  as  daring  vaettioo, 

so  that  the  inability  to  obtain  the  common  injunction  asof  eoazsei 

will  not  now  be  a  reason  why  a  special  application  foritshooMii^ 

permitted  {y). 

Except  in  par-      Where  the  Court  in  which  the  action  is  brought  has  a  praetio* 

*toli^*'^"*"""  ^^*^^  renders  it  impossible  for  the  defendant  at  Law  toobtiinthe 


^ 


p)  Middleton  v.  DodsweU,  13  Vet.        (s)  4  Rom,  128 ;  vide  etiuD,TM* 
>  \  Mansfield  v.  Shaw,  3  Mad.  100.    v.  Hughes,  3  M.  &  C.  742.       ^ 
»  Echliff  V,  Baldwin,  16  Ves.        (()  Franklyn  v.  Thomas,  3  V^' 


(o)  Milligan  v.  Mitchell,  1  M.  &        (v)  Annesley  v.  Rookes,  3  ^' 


K.  446 ;  ante,  p.  1874.  2%,  (») 

(r)  Lord  "        - 
Sim.  417 


(r)  Lord  PortarlingtOD  o.  Graham, 
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common  injunction  in  sufficient  time  to  answer  any  useful  pur-  Before 
pose  (z)y  special  injunctions  have,  as  we  have  already  seen,  been  y^^^^^^^^^ 
granted  upon  affidavit  to  restrain  proceedings  (y).  This  has  also 
been  done  to  restrain  proceedings  at  Law  in  an  outlawry,  where 
the  plaintiff  in  Equity  had  received  no  notice  of  the  action,  and 
had  not,  therefore,  an  opportunity  of  obtaining  the  common  in- 
junction {%). 

It  10  to  be  observed,  however,  that  although  the  Court  will,  in  — -  but  noi 
cases' where  the  plaintiff  in  Equity  could  have  had  no  opportunity  ^|^^^|^^ 
of  obtuning  the  common  injunction,  relax  its  rule,  and  grant  an  himielf  in  ft 
injonctioB  to  restrain  a  proceeding  at  Law  against  him  upon  affi-  ^^^°^ 
dant  belfare  answer,  it  will  not  do  so  where  the  plaintiff  in  Equity,  mon  injonc- 
having  had  notice  of  the  proceeding  at  Law,  might  have  placed  ^o°* 
himself  in  «  situation  which  would  have  entitled  him  to  apply  for 
the  common  injunction :  thus  where  an  ejectment  was  brought 
against  the  tenant  of  the  plaintiff  in  Equity,  of  which  the  plaintiff 
had  notice,  hut  omitted  to  make  himself  a  party  to  defend  the 
qeetment,  (which  he  might  have  done  by  rule  of  the  Court  in 
which  the  ejectmoit  was  brought,)  Lord  Eldon  refused  to  grant 
an  mjnnctioni  a  forte,  to  restrain  the  defendant  from  taking  out 
execution  on  the  judgment  which  he  had  obtained  in  the  eject* 
ment  against  the  tendnt,  on  the  ground  that  the  plaintiff,  as  land- 
lord, might  ha^e  made  himself  a  party  to  the  ejectment,  and  then 
have  obtained  the  injunction  in  the  ordinary  way ;  and  that  if  he 
were  to  grant  such  an  injunction,  it  would  lead  to  this  practice, 
viz.  — '  that  the  landlord,  if  convenient  to  him,  would  not  make 
himself  a  defendant  to  the  action,  but  would  wait  till  it  was  over, 
and  tbe&  tpply  for  an  injunction  upon  affidavit '  (a). 

Where  a^iecial  injunction  is  applied  for  before  answer,  the  ap-  Application 
plication  must  be  made  by  motion ;  it  is  stated,  however,  in  some  muBtbeby 
of  the  books,  that  if  the  application  be  made  in  vacation,  when  ^^  '^"' 
the  Coart  does  not  sit,  as  no  motion  can  be  made,  a  Judge  of  the 
Cooxt  may  grant  the  application  upon  petition  (b) ;  this,  however, 
is  not  oBiveraally  the  case  in  practice,  as,  although  applications 
for  injanctions  during  vacation  are  sometimes  made  upon  petition, 
the  more  common  course  is  to  apply  by  motion,  supported  by  affi- 

(x)  Hind  V,  Ildde8,2  S.  A  8. 370.  (b)  Eden  on  Injonc.  p.  3S0;  Prac. 

(v)  Jones  V.  Baiset,  Sevan  v,  Reid,  Reg.  258;  Smith  «.  Clarke,  2  Diok. 

3  Riifls.405.  456;  Nichols  v.  Keanley,  ib.  645; 

(z)  Drnmmond  «.  Pigon,  2  M.  &  Chamberlayne  v.  Dummer,  1  Bro. 

K.  169.  C.  C.  166  [Perkins's  ed.  notes], 
(a)  Mowi  V,  Lewis,  Jac.  502. 
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davit  of  the  plaintiff's  title,  and  of  the  facta  from  which  he  is  in- 
duced to  apprehend  that  the  act  to  be  restrained  is  about  to  be 
committed ;  and  producing,  at  the  same  time,  a  certificate  dolj 
signed  by  the  Clerk  of  Record  and  Writs  of  the  foct  of  the  biO 
having  been  filed. 


Affidavit  for         An  affidavit  in  support  of  an  application  for  a  special  inpiw- 

mncUonby       **^°  before  answer,  is  usually  sworn  by  the  plaintiflfo,  or  some  of 

whom  sworn,    them,  but  may  be  sworn  by  any  person  acquainted  with  the  fieti 

(c)  (1)  ;  thus  an  injunction  was  granted  to  restrain  the  pubUcatki 

of  a  work  sold  as  the  plaintiff's,  upon  affidavit  bj  the  plaintirf 

agent,  the  plaintiff  himself  being  abroad  (d). 

^"•^^I'lJ®?*      The  affidavit  must  also  be  sworn  after  the  bill  is  filed,  odw- 

after  bill  filed,      ..  ,  ,  ,.,,.  ^u 

wise  It  cannot  be  read,  not  havmg  been  made  in  a  cause ;  and  n 

and  office  seems  that  the  office  copy  of  the  affidavit  must  also  be  ia  CoBit 

^?7vi^^^  at  the  time  when  the  injunction  is  moved  for  ;  and,  ia  a  noeot 
case,  the  V.  C.  of  England  discharged  an  injunction,  on  tlie 
ground,  that  the  office  copies  of  the  affidavits,  upon  whiehll  wis 
granted,  were  not  actually  in  Court  when  the  order  was  prooonO' 
ed(*). 
Affidavits  as  to  As  to  the  contents  of  the  affidavits  to  obtain  an  injunctioD,  it  > 
in  general  necessary  that  a  plaintiff  should  swear  positively  to  hii 
title.  An  injunction  has  been  refused  where  a  plaintiff  merely 
swore,  upon  his  information  and  belief  that  he  was  a  remainder- 
man under  a  settlement  {f).  An  averment  that  the  plaintiff  is  enti- 
tled in  fee  simple  has  also  been  considered  insufficient,  asbeing^M 
general ;  he  must  set  out  his  title  particularly  {g),  and  if  the 
plaintiff's  right  appears  to  be  doubtful,  the  Court  always  reftses 
to  interfere  (h)  (2). 


title. 


(c)  1  Smith,  595.  (/ )  Davis  v.  Leo,  6  Ves.  784. 

(d)  Lord  Byron  v.  Johnston,  2  Mer.  (g )    Whitelegg  v.  Whitclcggi  1 
29.  Bro.  C.  C.  57  [Perkine'e  ed.  noti^ 

(e)  Jackson  v.  Cassidy,   10  Sim.  (h)  Field  ».  Jackson,  2  Dick.^i 
326.  Rotherham  v.  Fanahaw,  3  Atk.  6»- 

(1)  See  Campbell  v.  Morrison,  7  Paige,  157;  Bank  of  Orleanf  «•  S^" 
ner,  9  Paige,  305,  cited  ante,  1834,  note.  . 

(2)  Whitelegg  v.  Whitelegg,  1  Bro.  C.  C.  (Perkins's  ed.)  57,  note  (•)••»; 


Craw.  &  Dix,  634. 

There  must  be  positive  evidence  of  actual  title,  2  Madd.  Ch.  Pr.  (4th  AJ- 
ed.)  218  ;  Jeremy  Eq.  Jur.  335,  336 ;  Hough  v.  Martin,  2  Dev.  &  B»t.  37»; 
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he  same  principle  it  is,  as  we  have  seen  (i),  required   Before  An- 
an  ex  parte  applicaticm  to  restrain  the  violation  of  a  pa-  .^^^    1^^. 

.  the  plaintiff  should  swear  as  tQ  his  belief  at  the  time in  caies 

"  the  appHcation,  (and  not  as  to  his  belief  at  the  time  he  of  patent. 
he  patent,)  that  he  is  the  original  inventor  (£).    So  upon 
estrdn  an  infringement  of  copyright,  by  an  assignee  o^^oyedbf^t^ 
\  the  plaintiff  (since  the  recent  determinations  at  Law)  davit  in  caies 
r  that  the  assignment  was  in  writing ;  though,  if  he  is  ®**  «opyrighti. 
ee  of  an  assignee,  it  will  be  sufficient  to  state  the  as- 
under which  he  himself  claims,  without  producing  the 
It  to  his  assignor. 

■intiff  should  also,  by  his  affidavit,  state  some  actual  Mast  prove 
of  his  rights,  or  a  sufficient  ground  to  apprehend  it ;         ^  mjvry. 
Ases  of  waste,  an  affidavit  merely  as  to  his  apprehen- 
lief  that  the  defendant  intends  to  commit  waste,  without 
J  grounds  for  it,  will  not  be  sufficient;  there  must  either 
act,  like  the  marking  trees,  sending  a  surveyor,  or  some 

(1).  . 

ipeakiDg,  (ifter  appearance  by  the  defendant,  an  injunc-  After  ap^ar- 
t  not  to  be  ordered,  unless  upon  notice  ;  but  in  cases  of  "'^j^^" 
this  will  not  be  required  (m) ;  and,  in  Aller  v.  Jones  (n), 
in  said,  that  if  a  person  about  to  commit   waste,  and 
bom  a  bill  was  filed,  could,  by  appearing  the  even- 
I  the  motion,  prevent  it,  he  would  get  two  days  for  cut- 

,  p.  1864 ;  but  in  Lord  By-  with  the  notice  of  the  application)  re- 

urton,  8  Mer.  29,  where  fosing  to  swear  to  his  belief  tluit  it 

r  was  abroad,  and  an  in-  was  so. 

m  applied  for  on  his  be-        (k)  Hill  v.  Thompson,  3  Mer.  624. 

is  agent,  to  restrain   the        (Q  Gibson  v.  Smith,  2  Atk.  182; 

0(  a  book  in  his  name,  Barnard,  491,  S.  C]  Jackson  v.  Ca- 

cnnted  the   injunction,  tor,  5  Ves.  6^ ;  Hanson  v.  Gardiner, 

Odavit  of.  the  agent,  who  7  Ves.  309 ;  Etches  v.  Lance,  ib.  417 ;  ^ 

Wfx  posiUvely  that  the  Hannay  v.  M'Entire,  11  Ves.  54. 

u  not  the  author  of  the        (m^  Marasco  v.  Bi]ton,2  Ves.  112 ; 

tated  circumstances  which  Harrison  v.  Cockerel],  3  Mer.  1 ;  Col- 

rlily  probable  that  he  was  lard  v.  Cooper,  Mad.  &,  Geld.  190. 

Eendant  (who  was  served  m^(n)  15  Ves.  605. 

I.  Pr.  (2nd  Am.  ed.)  596 ;  Price  v.  Meth.  Epis.  Church,  4  Ham. 

V.  Dews,  R.  M.  Charlt.  358,  it  is  said  that  the  jreneral  principle 
tted  from  the  books  is,  that  the  person  applying  lot  an  injunction 
an  actual  or  probable  right.    See  also  Georgia  v.  Brailsford,  2 

re  one  has  the  power  and  threatens  to  do  the  wrong,  an  injunc- 
!  issued.  M' Arthur  v.  Kelly,  5  Ohio,  1^.  But  an  injunction 
ffranted  to  prevent  a  threatened  wrong,  unless  the  danger  is  im- 
id  the  injury  is  irremediable  in  any  other  form.  Spooner  v. 
1, 1  McLean,  328;  Mayor,  &c.  Rochester  v.  Curtias,  1  Clarke, 
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fiefbre  An- 
swer. 


Before  appear* 
anee  apon  cer 
tificateofbill 
filed. 


Without  no- 
tice BubpoBna 
to  be  served 
with  the  in- 
junction. 


ting  timber.  In  Perry  v.  Weller  (o),  a  distinetiQii  appean  to 
have  been  recognised  between  a  graiis  i^>pearance  and  an  appear' 
ance  entered  upon  aerrice  of  a  subpoena ;  it  aeema,  however,  tkaty 
where  the  threatened  miachief  is  imminent  and  would  be  irremedia- 
ble, the  Court  has  not  required  notice,  even  though  the  appear- 
ance had  been  the  consequence  of  a  subpcsna  ( p). 

It  is  not  often,  however,  that,  where  an  injunction  is  reqaind 
to  prevent  irreparable  mischief,  a  defendant  has  an  oppoftonitf  of 
appearing  before  the  order  can  be  made,  the  usual  practice  beiig 
to  apply  for  the  injunction  before  the  subpcana  is  issued,  aadiiH 
mediately  upon  the  filing  of  the  bill  (of  which  a  certifioHeflgsad 
by  the  Clerk  of  Records  and  Writs  must  be  produced  at  the  tine 
of  the  application) ;  in  which  case,  up<m  its  being  shown  talks 
Court,  by  afiidavit,  that  the  case  is  urgent  and  the  injury  lydjlo 
be  irreparable,  an  order  will  be  made  for  the  injnnctioo  dirediBg 
the  subpoena  to  be  served  at  the  same  time  with  the  writ  (I)* 
This  practice  has  been  long  adopted  in  cases  of  waste,  or  of pra- 
cy,  or  of  infringement  of  patents,  and  has  been  extended  to  I 
the  negotiation  of  bills  of  exchange,  or  other  negotidKle  is 
ments  (q). 

It  has  also  been  acted  upon  in  cases  of  obstructimi  of  t 
lights  (r),  and  in  many  other  cases,  wh^re  the  danger  to  tha  dM*" 
est  of  the  party  applying  was  imminent :  thus  where  a  feieigaiii* 
sel  was  driven  into  Plymouth  by  stress  of  weather,  Lord  Ebka,^ 
the  instance  of  the  supercargo  and  part  owner,  granted  an  iajoi^ 
tion  to  prevent  the  master  from  selling  the  ship's  cargo,  &e.|  tiB 
answer  or  further  orders,  upon  an  affidavit  that  he  had  heard  the 


(o)  3  Rnss.  519.  ^ 

(p)  Vide  Acraman  v.  Bristol  Dock 
Company,  1  R.  &  M.  321,  and  the 
cases  there  cited  notis. 

(y)  Patrick  v.  Harrison,  3  Bro.  C. 

C.  476 ;  V.  Blackwood,  3  Anst. 

851 ;  Smith  v.  Haytwell,  Ambl.  66. 
Lord  Eldon  held  that  the  same  priiu 
ciple  prevails  where  a  plaintiff,  ha^ 
ing  obtained  the  common  injunction 
to  restrain  proceedings  at  Law  on 
such  an  instrument,  moves,  upon  af- 
fidavit, to  extend  the  injunction  to 


prevent  its  negotiation;  and  that,  ia 
such  cases,  notice  of  the  tppUet^ 
is  unnecessary,  since  the  very  intin*' 
tion  miffht  produce  the  mischief  >p- 
prehended,  and  the  instmmeiit  f^ 
into  the  hands  of  a  bona  fid*  koMa 
for  valuable  consideration.  Vide  )u. 
Belt's  Edn.  of  Brown's  C.  C.  vol.  3, 
p.  477,  n.  4. 

(r)  Atty..Gen.  r.  Nichol,16Ve^ 
338 ;  3  Mer.  687,  S.  C. ;  Bwsk  f •  »»• 
cy,2Rus8.  X21. 


(1)  Where  an  injunction  is  granted  ez  parte^  upon  the  filing  of  the  biD, 
it  IS  irregular  for  the  plaintiff  to  serve  the  injunction  upon  the  deftn^^ 
without  serving  him  with  the  subpoena  to  appear  and  answer.  Pirkerv* 
Williams,  4  Paige,  439 ;  Seebor  v.  Hess,  5  Paige,  85 ;  Patrick  v.  Jack^B, 
3  Bro.  C.  C.  (Perkins's  ed.)  476, 477,  notes. 
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apUn  vas  aboat  to  do  so,  and  on  certificate  of  bill  filed  (5).    In 

n&m  V.  Wiiliami  {t)  an  injunction  was  granted,  in  like  man- 

er/tonstraim  the  proprietor  of  a  coach,  who  had  sold  the  good- 

iffl  of  Ui  buainess  and  andertaken  not  to  set  up  another  coach  on 

le  MM  road,  from  mnning  a  coach  contrary  to  hie  undertaking. 

8odio,  where  the  representatives  of  a  mortgagor  had  obtain^  Upon  applica- 

e  mortgage  deeds  firom  the  mortgagee,  by  firaud.  Lord  Eldon,  !^^;  *  ^^'^ 

m  iffidant  and  certificate  of  bill  filed,  granted  an  injunction  to 

rtniQ  the  defiendants  firom  selling  or  mortgaging  the  estate,  and 

fand  the  deeds  to  be  brought  into  Court  immediately  (u). 

bioiMtimee  happens  that,  upon  an  application,  ez  parte  for  an  in  what  eaaes 


joaotiflDythe  Court  will,  if  it  thinks  that  the  case  is  so  urgent  as  Court  win  di- 
•     ••  f  t»  «        •        jM«a«  reel  notice  of 

reqoire  its  immediate  mterference,  or  that  the  affidavits  m  sup-  motion  to  be 

rt  of  it  are  not  positive  enough,  order  notice  of  the  application  given. 

beghren  to  the  defendant  (z)  (1).    In  such  cases,  if  the  defen- 

i  has  Bol  i^peared,  the  notice  of  motion  must  express  that 

m  has  been  obtained  of  the  Court  to  serve  it  (jr). 

Ism  appears  to  have  been,  formerly,  some  doubt  as  to  the  j^^je  u  to 

viety  in  cases  of  ez  parte  injunctions  directing  the  5»6posiia  to  wiving  suh- 

arved  with  the  injunction,  and  the  practice  seems  to  have  been  ?^i^^,^ 

ways  (z).    The  rule,  however,  is  now  settled,  and  the  service  tions. 

e  mipcBna  is  invariably  required  to  be  made  at  the  same  time 

the  injunction  is  served,  and  it  is  said,  that  the  Court  gener- 

directs  that,  when  the  service  takes  place,  the  party  shall  be 

iaed  that  he  is  at  liberty  to  apply  for  a  dissolution  of  the  in- 

(ioa,  as  he  may  be  advised  (a)  (2). 

IMaMd  V.  GouMbens,  M.  S.  N)  Ante,  p.  1792. 

■Ml^l800.  (z)  Vide  Atty .-Gen.  «.Nichol,aH 

t  Swnst.  SS»3.  Bopra. 

)  Wfribv.  WUlis,  Nov.  1802.  (a)  Vide  3  Bro.  C.  C.  ed.  Belt. 

\  Tide  14.  ByrA^  t».  lohnston,  477,  n.  2. 

or.  90.  ^ 

Atttmey-general  e.  Utioa  Int.  Co.  2  Joha.  Ch.  375 ;  Mayor,  &e.  Lon- 
r.  Mt,  5  fiamner's  Vetev,  129,  note  U), 

Parker  v.  Williams,  4  Paiffe,  439 ;  HalBt.  Dig.  178;  Seebor  o.  Heaii 
■e,  85;  The  Mayor,  3^.  of  London  9.  Bolt,  5  Sumner's  Veeey,  129, 

(«)' 

■  BO  freand  for  diaaolving  an  injanetion,  thai  the  enbp<Bi4i  eonld  not 
rrvd ;  nor  that  the  injunction  itaelf  was  eerred  illegallr,  or  without  the 
liction  of  the  Court.  Corey  e.  Voorhiet,  1  Green  Co.  5.  See  West 
litli,  ib.  309.  But  an  injunction  waa  diieolved  on  the  appearance  and 
n  of  the  defendant,  beeauee  it  did  not  appear  that  the  plaintiff  bad  en- 
ved  to  have  the  proeeai  eenred.  Higfatoor  9.  Rnah,  2  Uayw.  361.  See 
•.  Smith,  1  Green  Ch.  309;  Payne  v.  Cowan,  1  Smedee  db  Marah. 
7. 

leiie  the  plaintiff  necleeta  to  serve  a  subposna  upon  a  defendant  against 
I  an  injunction  has  oeen  granted  affecting  his  sights,  sneh  defendant 
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Form  of 
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Duration  of 
injunction. 


Extended  to 
agents  and 
workmen,  al- 
though not 
prayed. 


In  what  eases 
seryice  of 
order  or  min- 
utes instead 
of  writ  will  be 
sufficient. 


The  orders  pronounced  by  the  Court  in  cases  of  q>ecial  inj  oii< 
tions  before  answer,  have  yaried  at  diflferent  periods  (6).     7% 
form  most  frequently  adopted  enjoined  the  party  *  iitt  JiaUtr  gr- 
der  {cy    In  some  cases  the  injunction  has  been  till '  agftormue 
and  further  order  {d) ;'  in  others  till '  answer  and  further  order  («).' 
But  the  form  at  present  used,  and  which  is  established  by  a  ide 
laid  down  by  Lord  Eldon,  is  'till  answer  or  further  order' (1). 
This  has  been  adopted  as  giving  defendant  the  liber^  to  aove,  if 
necessary,  to  dissolve  upon  affidavit,  before  he  has  answmd  the 
bill  (2) ;  and  it  may  be  observed,  that  although,  in  cases  of  wMte 
and  trespass,  the  bill  and  notice  of  motion  should  pray  an  iiyai^ 
tion  against  the  defendant  only,  it  is  invariably  extended,  i^  tbe 
order,  to  his  servants,  agents,  and  workmen  (f). 

An  order  for  a  special  injunction,  having  been  obtained,  wtA 
be  drawn  up,  passed,  and  entered  in  the  same  manner  as  any  olkr 
order.  It  frequently  happens,  however,  (especially  if  the  older  b 
made  in  vacation,  when  the  offices  are  closed,)  that  the  nutter  ii 
so  urgent  that  the  object  of  the  injunction  might  be  defeated  if  tlie 
party  were  bound  to  wait  till  the  order  could  be  passed  mdtbe 
writ  issued  upon  it;  in  such  cases,  the  practice  is  to  serve  tbe 
party  personally  with  notice  in  writing,  that  the  injunetioo  hai 
been  ordered,  and  that  it  will  be  sealed  and  served  as  soon  u  it 

{h)  It  is  said,  in  Gary,  to  have  been 
usuu  to  grant  iniunctions  on  surmi- 
ses, with  a  proviso  si  ila  sU.\  Fod- 
ringham  v.  Chomelj,  Gary,  53 ;  As- 
chughe  V.  Shelton,  ib.  56. 

(c)  Lane  r.  Newdigate,  10  Ves.  192. 

\d\  Lord  Grey  de  Wilton  v.  Sax- 
on,  6  Ves.  106. 


(  e  )  Potter  v.  Ghapman,  1  Dick. 
146 ;  Robinson  v.  Lord  Byron,  1  Bro. 
G.  G.  588  [Perkins's  ed.  notes] ;  2 


Dick.  703.    It  if  by  i 

in  Mr.  Goze's  Report,  Is  kfs  been 
till  *  answer  or  ftirther  older,'  B«g. 
Lib.  B.  1784,  fol.  143;  DnirysMo- 
Uns,  6  Ves.  328;  Lord  Timworth  ». 
Lord  Ferrers,  ib.  419. 

(J)  Humphreys  v,  Roberto,  cited 
Seton  on  Decrees,  305;  Qlbm^ 
layne  v,  Dummer,  ib.  306;  Moanl»- 
Fenner,  ibid.  310;  Bainbridgef. 
Briggs,  ib.  311j|  Jefierys  t.  Bowkii 
ib.  312.  ^ 


may  appear  voluntarily  and  apply  to  have  the  injunction  dissolved,  witl»*^ 
waiting  for  the  service  of  the  subpqsna.    Waffle  t,  Vanderheyden,  8  P«4I*» 

(1)  Read  v.  Dews,  R.  M.  Gharlt.  360,  361 ;  Read  v.  Gonsequa,  4  Wijj^ 
G.  G.  174.  Where  an  injunction  is  granted  until  the  answer  comes  iail"* 
injunction  is  not  dissolved  by  the  coming  in  of  the  answer,  but  is  a  ^^^'^^ 
ing  injunction  until  it  is  dissolved  by  subsequent  order.  Turner  ©.  Scott,* 
Rand.  332.    But  see  Beal  v.  Gibson,  4  Hen.  &,  Munf.  481.  . 

(2)  Injunctions  may  be  dissolved  before  answer  filed,  or  afierwardf,  o^  *^' 
ter  demurrer.    Jones  v.  Gom.  Bank  of  Golumbus,  5  Howard  (Misi.)  43.  . 

In  cases  of  irreparable  mischief,  the  dissolution  of  an  injunction  reito  ^ 
the  sound  discretion  of  the  Gourt,  whether  applied  for  before  or  ft^J?* 
swer.  Poor  v.  Garleton,  3  Sumner,  70  ;  ante,  1883^-5,  note;  1826,  18*« 
notes ;  Read  v.  Dews,  R.  M.  Gharlt.  358 ;  Read  v.  Gonsequa,  4  Wsib-  ^' 
G.  174 ;  Minturn  v.  Seymour,  4  John.  Gh.  173. 
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i9Sk  be  passed  through  the  offices,  or  else  to  procure  a  transcript  Practice  upon 

3f  the  minutes  of  the  order  signed  by  the  Registrar,  and  to  serve  "~^n«^J«nc- 

the  same  personally  by  delivering  a  copy  of  it,  showing,  at  the  same 

time,  the  original  transcript  so  signed ;  and  either  the  notice  or 

the  copy  of  the  minutes  will  be  sufficient  to  render  the  defendant 

guilty  of  a  contempt  if  he  acts  in  opposition  to  the  injunction  (g). 

In  such  case,  however,  there  must  be  no  delay  in  endeavoring  to 

get  the  order  drawn  up  and  the  injunction  under  seal,  and  serving 

it  when  obtuned  (A). 

A  qieeial  injunction  is  prepared  (1),  sealed,  and  served,  in  pre- 
cisdy  the  same  manner  as  a  common  injunction. 

Formerly  where  special  injunctions  were  granted  "  till  answer  How  prepared 
and  further  order,"  they  might  be  dissolved  like  the  common  in-  "*^  ■©'▼•d* 
junction  by  an  order  nisi,  on  the  coming-in  of  the  answer  (t),  or 
by  an  wiginal  motion  on  the  coming-in  of  the  answer,  without  an 
order  nisi  (i) ;  but,  since  special  injunctions  have  been  granted 
"  till  answer  or  further  order,"  the  defendant  may  either  apply  to  ^»««>latioo  of. 
dissolve  it,  befixre  answer  (/)  (^),  or  he  may  wait  till  his  answer 
has  been  put  in  before  he  takes  that  step,  in  which  case  he  may 
do  so  withoQl  a  previous  order  nisi  (m). 

In  either  case,  however,  he  must  proceed  by  special  motion,  the  ^^^  ^  by 

rule  of  the  Court  being  that  an  injunction  cannot  be  dissolved,  ™^^^°* 

unless  upon  motion  in  open  Court  (n). 

It  seems  that  where  a  special  injunction  is  irranted  airainst  sev-  When  against 
1  J  r    J     ^  ^  A.  .  .     J-      •      •     .1.      i_    "everal  defen- 

eral  defendants,  one  of  them  cannot  move  to  dismiss  m  the  ab-  dants. 

sence  of  the  rest  (o). 

(f)    VsMandan  v.  Rom,  2  J.  &  (Q  Vivan  v.MorUock,2Mer.479; 

W.  264 ;  1  Smith,  596.  Eamahaw  v.  ThomhiU,  18  Ves.  488. 

i&)  VaoMndaa  v.  Rose,  nbi  sup.  (  m )   Countest  of  Strathmore  v. 

i)  Setoa  on  Decreet,  314 ;  et  vide  Bowes,  ubi  supra. 

Coontefli  of  Strathmore  v.  Bowes,  2  (n)  Eden  on  Injunc.  326.    Occa- 

Diek.  675;  Tmsler  v.  Commipgs,  sionally,  however,  in  pressing  cases, 

L.  C.  28  April,  1773,  R.  L.  B.  1773,  the  Lord  Chancellor  has  appointed  a 

fi>.  432.  special  hearing  at  his  house  for  the 

(k)  Seton  on  Dec.  314 ;  Norton  v.  purpose,  ib. 

Ajiett,ib.;Moimt9.Tarner,2Dick.  (o)  Thompson  v.  Geary,  5  Beav. 

131. 


r 


j[l)  A  writ  of  injonction  ought  to  be  sufficiently  explicit  on  its  face  to  ap- 
pnie^tlie  pArty*  upon  whom  it  is  served,  as  to  what  he  is  restrained  from  do- 
iBfi  without  the  necessity  of  his  resorting  to  the  plaintiff's  bill  to  ascertain 
vEat  the  injonetion  means.  Salliyan  v.  Judah,  4  Paige,  444  j  Moat  v.  Hol- 
bdm9£dw.  188. 

It  ahoold  be  clear  and  explicit  in  its  terms,  and  should  not  deprive  the  de- 
fimdant  of  any  rights  which  the  case  made  by  the  bill  does  not  require  he 
ihoidd  be  restrained  from  exercising.    Laurie  v.  Laurie,  9  Paige,  234. 

(^  Read  v.  Dews,  R.  M.  Charlt.  360,  361 ;  Read  v,  Conseqna,  4  Wash. 
C.  C.  174 ;  Blintum  v.  Seymour,  4  Jobji.  Ch.  173 ;  James  v.  Jefferson,  4 
aen.&Munf.483. 


daMolTed(9}. 
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DiM^atioBof.     la  tenn  tiia^  noliee  of  MtioQ  ougr  be  gtWt  far  flijd^^,  vifr 
^  Mi  ip«ctd  l6«v^  th0Dgh,  when  it kwU»dfoM«kB Moat dy 
Ml  appropriated  to  the  llearing  ofjantiaMr  itie  wae^pmioHl^ 
toaaktbelesreof  the  Je^getohriBgilefteD  that  daf.   Wk* 
the  BMlkm  » ta  be  BMde  dw  iiig  the  ritlaqpi  after  tena,  if  it  ha  » 
I^offtaiitthatit  ahedd  be  made  wilhoet  waUbgteaeealdqr^flfr 
eatien  aheold  be  aiade  to  the  Courts  befiiea  tfaeaatiae  afaMtinh 
aerred,  fcr  penwaaiett  to  give  the  nefice  of  MolieB  ftr  ft  ] 
lar  day,  and  the  fact  of  each  permiaaioD 
flMBtMned  ui  Ibeftotiee  of  nolioa  ( jp). 

n&nif  dUdA^     ^^^^  ^^®  qpplication  to  diaaabe  an  ii 

HaiMn       anawer,  ii  maat  be  aupportodfaj  afiderila  on  the  potior  AbJi' 

«»««-  ftndant  in  anaiw  to  thaee  open  whteh  the  inJnnoiiBn  waa  attA" 

ed,  and  the  caae»  tfana  made  bjAe  dnftndat^  mf  faaa^lr    ij 
eounter  afidafita  on  the  part  of  the  plaintiff  (f),  and^  npon  k» 
■«  the  mation,  the  Conrt  wiU  jadge  betweokthaai  (1). 

fowjMiMM      I^qxn  hewing  the  niolien  to  diaaohie  the  ii^iBOl^**^^ 

nade  ^  the  phinfiff  ia  coirtradicted  or  neianppeated^ii«i«iv 
the  injunction  to  be  diaaolved  either  vitfa.oa  withonteaih^af  Ai 
jnatioeef  thecaae  may  q^iear  to  reqaire  (r).  Bat  if  Iheddhtat 
doea  not  aucceed  in  satii^ring  the  Court  that  die  bijaa¥immi^ 

either  to  have  been  refused,  or  that  it  ouglit  not  to  be  caetiaoet  it 
will  direct  it  to  be  continued  until  the  hearing.  And  it  if  to  be 
obaervedy  that  if,  in  the  case  of  an  injunction  to  reatrain  m^t  or 
any  thing  of  that  description,  the  answer  admits  that  the  deiBa- 

(f)  Ante,  p.  1618.  of  any  teohnieal  ^tjeetita  l»  tlM  MD 

(c)  Bat  u  to  reading  eonnter  affi-  that  wonld  haye  been  a^id  mt^ 

davita  in  leplj,  vide  ante,  p.  1797.  mnrrer,  as  an  answer  to  tfa  a* 

(r)  From  the  case  of  Hndeon  e.  made  by  the  plaintiff  tat  an  iajwe* 

Maddison,  12  Sim.  416,  it  appears  tloa. 

that  the  defendant  may  avail  himseUT 

(1)  See  ante,  1683,  note,  1827, 1828  and  notes;  Read  v.  Dewa,  &.  M^ 
Charlt  361. 

(2)  A  want  of  due  diligence  on  the  part  of  the  plaintiff  after  obtainiafU 
injonction  is  always  a  cause  for  dissolying  it.  Depejrster  v,  GnTes,  S  Johi. 
CL204.  8eeSeeborfi.Hess,5Paage,e5;  Higgins9.WoQdwaid,lHii|t 
34*. 

When  an  injunction  has  been  allowed,  the  defendnnt,  befbie  aaairar,M 
move  to  dissolve  the  injonction  on  the  giomd  of  want  of  equifer  in  tht  ■■• 
Mintum  v.  Seymour,  4  John.  Ch.  173;  Chesapeake  &  OUo  Canal  Co»t> 
Baltinoie  dk  (&IO  RaU  Road  Co.  4  Gill  &  John.  7. 
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dint  has  commiUed  waste^  or  has  threatened  to  commit  it  (1),  the  DiBsolatioo  of. 

wjax&Ki  wiH  be  continued  till  the  hearing  (5)  (2).  v^.-^^n/'-*^-^ 

ft  foqoentlyy  however,  happens  that,  upon  hearing  the  motion  in  what  cases 

todianlfe  the  injunction,  the  Court  is  not  satisfied  with  respect  to  ^  inq'w'y  o' 

uenglit  of  the  plamtm  to  mamtam  his  mjunction ;  m  such  cases,  tion  will  be 

if  the  doubt  arises  upon  the  facts  of  the  case,  it  will  direct  an  in-  directed, 

fkj  hj  the  Master,  or  an  issue  {t),  or  an  action  at  Law  (n),  or, 

if  tkd  doubt  arises  upon  the  law,  it  will  direct  a  case  to  be  sent 

h  the  opinion  of  a  Court  of  Law  (x).    In  such  cases,  the  Court  and  accoaots 

omllj  dissolves  the  injunction,  and,  if  the  nature  of  the  subject  directed  to  be 

AaHit  of  it,  as  in  the  case  of  a  piracy  of  a  literary  work  or  the 

uifriB|flnient  of  a  patent,  it  will  direct  an  account  to  be  kept,  by 

^  ddfendaat,  of  the  profits  arbing  to  him  from  the  sale  of  the 

irork,  or  of  the  article  the  sale  of  which  is  alleged  to  be  an  in- 

fiingement  of  the  plaintiff's  right 

It  is  to  be  remarked  that,  although  the  bill  seeks  merely  an  in-  Bill  not  dis- 

/''Hction,  or  an  injunction  with  an  account  consequent  upon  the  piwed  after 
:_^»,  «  injunction 

'^JUnetioDy  and  the  result  of  a  reference  to  a  Master,  or  of  an  is-  diisolved. 

'^e,  or  an  action  at  Law,  or  of  a  case  for  the  opinion  of  a  Court 

^  Law,  IB  uBlaTorable  to  the  plaintiff's  right  to  the  injunction,  the 

^'^faidant  cannot  on  that  ground  move  to  dismiss  the  bill.     In 

'^'^ooke  V.  Clarke  (jp),  a  motion  of  this  nature  was  attempted,  after  unless  brought 

^•ciie  at  Law  had  been  certified  against  the  defendant,  but  Lord  ^  *  hearing. 

^^^dm  refoaed  it,  saying  that  upon  the  certificate  from  the  Court 

^t^  Law  the  case  stood  as  if  he  had  declared  his  own  opinion  to 

5^e  eflect  that  the  plaintiff  could  not  succeed  in  his  motion  for  an 

^%jimction»  and  that  the  cause  might  still  be  brought  to  a  hearing 

,  the  person  who  should  preside  might  entertain  a  different 

the  title  (3). 


.^  (#)    Paekiiiffton  v.  Packington,  1  («)  Ibid.  1319. 

ft^iek.  101;  Attv.-Gen.  9.  Burrows,  (z)  Ibid.  1322. 

^1>.  198;  Aaon.  3  Atk.  485.  (y)  1  Swanst.  660. 
(I)  Vide  ante,  p.  1293-4. 


(1)  As  to  injunctions  for  threatened  injury,  see  ante,  1891,  note. 
(9)  When  tne  answer  admits  the  equity  of  an  injunction  bill,  but  sets  up 
^a  aToidanee  of  it,  the  injunction  will  be  continued  until  the  hearing.  Mc- 
^•mank  a.  Irwid^  ^Dev.  &  Bat.  19 ;  Mintum  v.  Seymour,  4  John.  Ch.  497 ; 
^^Jndsaj  a.  Etheridge,  1  Dev.  &>  Bat.  38.  And  on  a  motion  to  dissolve,  the 
mJ^meiB  set  Ibfth  in  the  answer  are  alone  to  be  regarded,  not  the  opinions  of  the 
^afandaat     Chase  v.  Manhardt,  1  Bland,  335. 

(9)  On  the  dissolution  of  an  injunction,  the  plaintiff  has  a  right  to  con* 
%iiiiie  his  case  as  an  original  suit,  and,  therefore,  if  the  CourL  without  his 
^feooflent,  dismiss  the  bill  at  the  same  time  the  injunction  is  dissolved,  it  is 
«rxer.    Blow  v.  Taylor,  4  Hen.  &.  Munf.  169. 
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Cf  L^wuHmu, 


DiMoliitimi  of.  It  is  to  be  remarked,  dlwo,  that  although  an  injanetioii  mif  be 
^"t^^^'C^I^  granted  tx  parte  and  sustained  upon  a  motion  to  dinolfe  it,  jH 
■MUinad  at  if»  ^  the  hearing  of  the  cause,  there  be  no  eridenoe  againit  Ik 
ths  hitting      defendant,  the  biU  will  be  disnussed  (y). 

denoe. 

Amendment  of  It  is  to  be  recollected  that,  after  a  special  injunction  hai  km 
bill  withoni  granted  upon  affidavit  of  merits,  it  is  a  matter  of  course  to  oUdn 
leave  to  amend  the  bill ''  without  prejudice  to  the  injnnetka;*  if, 
however,  the  bill  has  been  already  amended,  and  the  plaiatf  hv 
to  aj^ly  q>eciallj  for  leave,  it  may  be  necessary  fcr  hisi  to^Ml^ 
liah  an  affidavit  that  the  proposed  amendments  rdate  to  ftflb  of 
which  the  plaintiff  had  no  knowledge,  to  have  enabled  Un  l» 
bring  them  sooner  before  the  Court  {z)  (1). 


prejvdioe  to 
injitnetion. 


Sbot.  IV. 


Cf  emUimdng  or  granting  Lguneiums  ai  Ae  Bmkg' 


Continued  to 
Uie  Hearing. 


It  frequently  hi^pens  that  where  an  injunction  has  ben  ob- 
tained before  the  hearing,  upon  an  interlocutory  a|^icttiaa,  it 
will  be  continued  by  the  decree  made  at  the  heariof  of  the 
cause  (a)  (2). 
Proviiionally.  Injunctions  are  continued  at  the  hearing  either  jprowswiw^ 
or  permanently.  They  are  frequently  continued  pronnonally 
pending  a  reference  to  the  Master  to  make  inquiries  or  to  take 
an  account  preparatory  to  a  final  adjudication  upon  further  direc- 
tions (6). 

Injunctions  are  permanently  continued  or  made  perpetoal  bj 
the  decree  in  those  cases  where  the  party  enjoined  is  in  pofltes" 
sion  of  some  instrument  conferring  a  legal  right,  which  it  is  coa- 
trary  to  Equity  that  he  should  be  permitted  to  exercise  to  the  det- 
riment of  the  plaintiff  (1). 


Permanently, 
Where  party 
in  poBsession 
of  legal  right. 


(y)  Barfield  v.  Kelly,  4  Rasa.  355. 
ix)  Sharp  v,  Aahton,  3  V.  ik.  B. 
144 ;  see  ante,  p.  487. 


(a)  Seton  on  Dec.  300. 
{b)  Old  9.  Old,  ibid. 


(1)  Eden  Injunct.  (2nd  Am.  ed.^  148,  et  aeq.  An  injunction  ^}^ 
Bwom  to  by  the  party,  it  was  held  that  it  coold  not  be  amended  witw** 
leave,  in  Parker  v.  Grant,  1  John.  Ch.  434. 

(2)  The  granting  and  continuing  of  injunctions  lie  in  the  soond  i^/^' 
tion  of  the  Court.    Roberts  v.  Anderson,  2  John.  Ch.  202. 

(1)  As  a  bond  and  mortgage  void  by  reason  of  the  obligor  and  iiiortg*P 
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Therefore  where  the  plaintiff  gave  to  the  defendant  three  prom-  ^^^re  mad 
iasorj  notes  for  a  particular  purpose,  on  his  undertaking  to  make  v^^SS^^^^ 
xio  impr<^>er  use  of  them,  but  afterwards  the  defendant,  contrary  As  when  he 
to  his  promise,  put  the  notes  in  suit  against  the  plaintiff,  who  ^^  promisso 
thereupon  filed  a  bill  praying  that  the  notes  might  be  delivered  up  °^    * 
to  be  cancelled,  and  that  the  defendant  might  be  restrained,  by 
injunction,  firom  proceeding  upon  them,  the  Court,  at  the  hearing, 
directed  that  a  perpetual  injunction  should   issue,  and  that  it 
flhould  extend  to  restrain  the  indorsing  and  further  negotiation  of 
the  notes  (c). 

It  is  to  be  remarked,  however,  that  the  general  course  of  the 

Oooity  where  a  party  is  in  possession  of  a  security  or  other  in- 

strament,  which  it  is  against  conscience  that  he  should  use  against  More  usu&l  t 

the  defendant,  is  to  direct  it  to  be  delivered  up  and  cancelled ;  a  °'*^®f  l^'iV^' 
».•  1.  •       '11  ment  to  be  c 

course  which  it  will  even  adopt  where  the  instrument  is  void  in  livered  up. 

Law,  although  it  has  been  sometimes  doubted  whether  this  rem- 
edy is  applicable  to  cases  of  this  description,  as  the  circumstances 
ivhich  render  the  instrument  void  at  Law  might  be  shown  or 

pleaded  there  to  any  action  which  might  be  brought  upon  such cTen 

aninstrament(rf)(l).  Tow'Tt'LLw. 

(c)  Chennel  «.  Charchman,  and  581,  S.  C;  3 'Woodeson  Lect.  459,  n. 
Minsfaaw  9,  Jordan,  Rolls,  cited  3  S.  C;  as  reported  in  2  Swanst.  159,n. 
Bro.  C.  C.  16;  et  vide  ibid.  ed.  Belt,  (d)  Vide  2  Swanst.  457,  n.  where 
n. ;  Tide  etiam,  Hannington  v.  Du  all  cases  on  this  subject  are  collected. 
Chatel,  1  Bro.  C.  C.  ]24  ;    2  Dick.     Simson  o.  Lord  Howden,  3  M.  db  C. 

97. 

being  underage.  Colcock  v.  Ferguson,  3  Desaus.  482.  See  Allen  v.  Minor,  2 
CaII,  70.  So  a  recogniiance,  where  bail  having  become  fixed  at  law,  are,ander 
the  eqoitj  of  the  caae,  entitled  to  be  discharged.  Rathbone  o.  Warner,  10  John. 
587.  DO  a  jiid«nent  rendered  on  a  bond  obtained  by  fraud.  Kruson  v.  Km- 
■on,  1  Biro,  184.  So  a  judgment  which  is  satisfied.  Brinckerhoff  «.  Lan- 
■inff,  4  John.  Ch.  69.  So  a  void  judgment,  though  it  is  obvious  the  party 
seeking  the  aid  of  Equity  could  obtain  relief  in  a  Court  of  Law.  Caruthera 
V.  Haitsfield,  3  Terger,  366.  An  injunction  will  be  made  perpetual,  to  pre- 
vent the  xecord  of  a  deed  void,  as  forced  and  fraudulent,,  from  being  used  as 
eridenee  of  title.  BushneD  «.  Harford,  4  John.  Ch.  302.  So  an  injunction 
was  made  perpetual,  where  it  appeared  that  the  defendant's  mill-dam  in- 
jured the  health  of  the  plaintiffs,  although  an  indictment  for  the  same 
nnieanee  was  still  pending.  Attorney-general  v.  Hunter,  1  Dev.  Eq.  12. 
So  to  prevent  a  party  from  shutting  up  an  alley,  upon  the  promise  of  keep- 
ing which  open,  he  has  induced  a  vendee  to  make  a  purchase  or  to  pay  a 
lugher  price  fi>r  property  adjoining  upon  it.  Trueheart  v.  Price,  2  Munf. 
4&,'  For  other  cases  where  a  perpetual  injunction  will  be  allowed,  see 
Armstrong  e.  Hickman,  6  Munf.  2ffT ;  Willbanks  v.  Duncan,  4  Desaus. 
536 ;  Oonvemeor  v,  Titos,  1  Edw.  477 ;  Breevort  e.  McJimsey,  1  Edw.  551 ; 
Thomae  v.  Brashear,  4  Monroe,  68 ;  Nicoll  v.  Trustees  of  Huntington,  1 
John.  Ch.  166;  Trustees  of  Louisville  e.  Grav,  1  Litt  148;  Newburg 
Tvmpike  Co.  v.  Miller,  5  John.  Ch.  Ill;  Belknap  e.  Belknap,  2  John. 
Ch.  463;  Eden  Injonct  (2Dd  Am.  ed.)  410,  et  seq.  and  notes. 

(1)  See  3  Story  Eq.  Jur.  §  699-707 ;  Bromley  v,  HoUand,  5  Sumner's 
Vesey,  610,  note  (a),  and  cases  cited. 
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Of  iguneHmm. 


In  other 


Toi 
wifteyOrUw 
infrinfemsnt 
ofiMlent, 
ori^piney; 
but  MM  mmt 
ncyt  be  doobt- 
fol. 


iDJonctioB 
may  be  grant- 
ed at  without 
previous  in- 
junction. 


The  prtetke  of  mctending  iDJaaetioM  at  Cke  hairiBg  lo  m  to 
render  them  perpetnal,  is  not  oonfined  to  ctaee  in  wUoh  the  f» 
ties  ere  in  e  porition  to  annoj  the  pleintifl^  by  proeeediBp  vkkk 
hd  mey  have  e  legal  rigliA  to  inatitote,  but  it  ia  applied  to  (lamt 
a  eontinnatioD  or  repetition  of  acta  for  whieh  the  par^  \m  at 
legal  anthority  whatOTor ;  thitay  injanctiona  to  reatrain  vnii  m 
jthn  inftingeaaent  of  e  patent  may  be  made  perpetual  at  lb  hmh 
ing.  So,  alao,  may  injonctiona  to  reatrain  the  pira^  cf  a  paU* 
oation  (e),  or  to  reatrain  the  nae  by  one  trademan  of  dtt  ftali* 
marka  of  another  (/). 

It  ia  to  be  obaenred,  that  to  aapport  a  daeree  for  n  pa^Ml 
injonetion.  the  Comrt  reqnirea  that  there  ahoold  be  MlhtagBaa 
doabt  in  the  eaae  (1) ;  and  that,  in  Whittin^am  9.  Wooitf  (f)b 
where  the  deftndant  had,  in  two  nnmbera  of  a  periodieal  paUn* 
tion  of  theatrical  oriticiBm.  inaerted  detael»ad  atraaMb  to*i 
afnoottt  of  aiz  or  seven  pagea,  from  a  fiurce,  the  prepei^  «f  Ai 
pluntiffy  containing  fiorty  pagea,  which  were  uMeiipaitari  ailh 
oritieiams,  Sir  W.  Grant,  H.  R.,  coQBideredt^<pmtiQn,«kite 
the  defendant  had  tranagreaaed  the  allowed  linita  of  ftir  iiMM, 
too  doubtfol  to  warrant  the  Goart  in  making  a  decree  ftr  tfi^ 
petnal  injunction,  and  dismissed  the  bill  with  costs  (A). 

It  may  be  noticed^  in  this  place,  that,  in  order  toentidaapliii- 
tiff  to  a  decree  for  a  perpetual  injunction  at  the  hearing,  it  is  oot 
absolutely  necessary  that  he  should  previously  have  obtained  one 
upon  interlocutory  application,  and  that,  though  he  may  hare 
failed,  upon  the  answer  of  the  defendant  to  obtain  or  sapport  his 
injunction,  he  is  at  liberty  to  claim  it  at  the  hearing  (i);  and  the 
case  will  be  the  same  though  he  may  not  have  made  any  ipphear 
lion  for  an  interlocutory  injunction  (k). 

(e)  Macklin  v.  Richardson,  Amb. 
696;  Seton  on  Decrees,  315,  S.  C; 
Mantey  v.  Owen,  4  Burr.  2329,  was 
brought  to  a  hearing,  and  a  perpetual 
injunction  decreed,  vide  13  Ves. 
502.  The  case  of  Gay's  works,  in 
1837,  is  also  mentioned  as  one  in 
which  the  injunction  was  made  per- 

G»tual,  1  Bl.  308.  In  Millar  v.  Tay- 
r,  4  Burr.  2303,  2417,  Mr.  JusUce 
Willes  remarked  that,  for  sixty  years 
before  that  time,  there  had  not  been 
more  than  two  or  three  causes  of  this 
description  brought  to  a  hearing,  the 
reason  which  he  states  to  be — that  if 


the  injunction  is  acqaieseediB,ii>s 
seldom  worth  the  pluntiff '•  wUk  t0 
go  for  the  account,  ib.  2324.  Seeid- 
so  Colbum  «.  Simms,  2  Hani  ^* 
Kelly  ©.Hooper,  1  Y.&C.l^. 
')  MiUingtonv.  Foz,3M.&C. 


K.el^ 
338: 


^)  2Swanst.  428,n.  .    , 

(1)  Vide  etiam,  Baily  v.TajWi^ 
R.  ^M.73. 

(t)  Ibid.  76. 

(k)  Bacon  V.  Spottiswoode,lBi«r. 
384 ;  Bacon  «.  Jones,  4  M.  &  C.  43Si 
B.C. 


(1)  A  perpetual  Injunction  will  not  be  granted  to  restrain  the  ^^^^^^ 
firom  bringing  suits  tor  a  continued  trespass,  the  right  not  haTing  beet  ^ 
termined  at  law.    Eldridge  v,  HiU,  2  John.  Ch.  268. 
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»ot  the  not  having  moved  for  an  injunction  imposes  on  the    When  made 

Dtiffy  in  such  case,  the  obligation  of  making  out  a  clear  and  s^^sy^^^ 

KceptioDable  title  at  the  hearing,  and,  if  he  fails  in  that,  and  But  not  apon 

Dol  previously  obtained  an  injunction,  he  will  not  be  allowed  J  ™«'«  pnma 

we  the  facts  proved  in  the  cause  as  evidence  of  a  prima  facie'"^ 

i  giTing  him  a  right  to  further  time,  for  the  purpose  of  enabling 

to  establish  more  satisfactorily  his  legal  title*    Upon  this  prin- 

9  Lord  Langdale,  M.  R.,  acted  in  Bacon  v,  Spottiswoode  (/), 

re  referred  to,  in  which  case  a  patentee  brought  the  cause  to 

taring,  without  having  previously  moved  for  an  injunction,  and 

Lordship  was  of  opinion  that,  on  the  evidence  then  produced, 

injonclion  would  not  have  been  granted  on  an  interlocutory  ap- 

atioD»  and,  upon  that  ground,  refused  to  retain  the  bill  for  the 

xme  of  giving  the  patentee  an  opportunity  of  establishing  his 

t  at  Law,  but  dismissed  it  with  costs.     The  same  case  afler- 

ds  came  before  Lord  Cottenham,  upon  appeal  (m),  when  his  ^®°  *  P^^" 

dship  confirmed  the  judgment  of  the  Master  of  the  Rolls.     In  apply  for  an 

judgment  upon  that  occasion,  the  Lord  Chancellor  observed  injunction  b«- 

f  **  generally  speaking,  a  plaintiff  who  brings  his  cause  to  a  ing. 

ring  is  expected  to  bring  it  on  in  such  a  state  as  will  enable  the 

lit  to  adjudicate  upon  it,  and  not  in  a  state  in  which  the  only 

rse  open  is  to  suspend  any  adjudication  until  the  party  has  had 

opportunity  of  establishing  his  title  by  proceedings  before  an- 

(T  tribunal.     And  I  think  the  Court  would  take  a  very  improp- 

ourse  if  it  were  to  listen  to  a  plaintiff  who  comes  forward  at 

hearing  and  asks  to  have  his  title  put  in  a  train  for  investiga- 

without  stating  any  satisfactory  reason  why  he  did  not  make 
application  at  an  earlier  stage.  When  he  comes  forward  upon 
interlocutory  motion,  the  Court  puts  the  parties  in  the  way  of 
ing  their  legal  title  investigated  and  ascertained,  but,  when  a 
tntiff  has  neglected  to  avail  himself  of  the  opportunity  thus  af- 
[ed,  it  becomes  a  mere  question  of  discretion  how  far  the  Court 

assist  him  at  the  hearing,  or  whether  it  will  then  assist  him  at 
Ify  indeed,  any  circumstances  had  deprived  him  of  that  op- 
unity,  in  the  progress  of  the  cause,  the  question  might  have 
1  different ;  but,  in  this  case,  I  have  not  heard  any  reason  sug- 
ed  why  the  plain  and  ordinary  course  was  not  taken  by  the 
nti&y  of  previously  establishing  their  rights  at  Law.'' 

is  to  be  observed  that  the  principles  laid  down  in  the  above  In  caies 

J  will  not,  of  course,  aitoly  to  those  cases  in  which  the  Court  T**®'®  mjunc- 

,    .  '    rr  J  tions  can  only 

1  grants  injunctions  at  the  hearing  of  the  cause,  as  in  the  case  be  granted  at 

the  bearing. 

)  1  Bear.  383.  (m)  4  M.  &  C.  438. 
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PerpetuI  In-  of  biUa  to  restrain  the  aetting  up  of  oatstanding  tenM^  wA  elkn 
J^J^IU^  <rf  that  deseriptioii. 

GoBtiatttiM  I^  >B*J  ^  mentioned  here,  that  if  an  injnaotioM  has  baaa  ik 
of  iBjonsiiiNi  tuned  ii^on  an  interiocntoiy  order,  and  it  is  inteaiM  tooMliBM 
m^Jdbj  it  atthe  hearing,  eaie  ranat  be  taken  to  inttodnce n  diiwliwl» 
decree.  that  effect  in  the  decree,  otherwiae  it  will  not  be  8appoilad(s]i 

In  whitoMae      With  reipeot  to  the  eaaea  m  which  the  Cowt  « 
Cffi^.^^  petnalii^metieiia  at  the  hearing  of  the  cause  it  maj 

that  if  a  decree  has  been  made  for  the  pefrfimnanee  of  MHit  lb 
defendant  will  be  perpetnallj  enjoined  fimn  aettnig op  nh|d» 
tale  in  order  to  overturn  it  (o).  Gki  if  a  w9l  ia  eataUiihad  ^ptart 
an  heir  who  aoflBsra  the  bill  to  be  taken  pre  m^fnm  agaaM  M^ 
(aa  that,  in  efiect,  ia  coi^iMBing  he  has  no  claia^)  and  if  kf» 
mita  the  decree  or  wder  bj  whinb  he  ia  ezdnded  t» be  nafe^ 
solale,  (which  is,  io  effect,  admitling  that  if  he  had  h;  tiUnki 
was  thereby  abandoning  it,)  die  Gbort  w9i  enferee  the  dsonae 
order  uitil  it  be  duly  rereraad ;  and  it  will  grant*  fee  thalpwfiii^ 
a  perpetual  injunction  ( p)« 
In  billi  of  Pupctud  mjuootiena  wilt  also  be  decreed  where  the  imMfH^ 

P^*^-  tion  haa  been  frequently  litigated  m  the  aame  manner,  or  vlmit 

ia  likely  to  be  contested  in  a  mnltipKcity  of  anitst  Thit  it  Ai 
foundation  fbr  a  bill  of  peace  where  it  is  necessary  fa  fritf  fk 
rights  after  repeated  ejectments  (1) :  for  such  a  prooeediii^  ante 
prevented,  would  become  oppressive  to  the  <^^iosite  party  (7)1  <ir, 
where  there  is  one  general  right  to  be  established  agtnwt  i  grett 
number  of  persons,  as  the  right  of  a  parson  against  lus  poiduoo- 
ers  fbr  tithes,  or  the  right  of  parishioners  against  a  parsoD  fbr  Us 
modus,  or  the  rights  of  a  lord  of  the  manor  against  his  tenntstr 
encroachments,  or  the  right  of  the  tenants  against  the  lord  for  ^ 
turbance;  for,  as  the  difficulties  would  be  insuperable  if  eseb  of 
the  parties  should  attempt  to  determine  their  particular  rigtotf 
separate  and  distinct  actions,  the  Court  will  put  the  whole  iapeioe 
by  a  perpetual  injunction  (r). 

(n)  Seton  on  Decrees,  300.  Deyonsher  v.  Newenham,  9  Sek.  A 

(0)  Askew  e.  Poulterers*  Comp.  2  Ia^.  211 ;  Bath,  Earl  o^  «.  Sbew^t 
Ves.  90;    Buckingham  e.  Bucking-  10  Mod.  1 ;  4  Bro.  P.  C.  373. 
ham,  2  £q.  Ca.  Ab.  527.  (r)  Lord  Tenham  «.  Herbert,  i 

(;»)  Selby  v.  Selby,  2  Dick.  G78.        Atk.  463 ;  Mayor  of  Yoik  «.  F^ 
(2)  Leighton«.Leighton,lP.Wm.    ton,  1  Atk.  282;   Conyert  »  I«^ 
en ;  1  Sir.  404 ;  4  Bro.  P.  C.  378;    Abergavenny,  ib.  285. 

(1)  2  Story  £q.  Jur.  §  852  to  860 ;  Eldrid^e  v.  HUI,  2  John.  Ch.  981, ^> 
Alexander  «.  Pendleton,  8  Cr&ncb,  462,  468;  Eden  Injunc.  (2iuiAiB*^^ 
416,  et  seq.  and  notes. 
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be  obeerred  that  an  mjanction  is  never  made  perpetaal  ^^^^^ 
tike  hearing  of  the  cause  (s) ;  when,  however,  it  is  once  ^p^^  ^ 
petnatly  it  seems  to  be  so  far  final,  as  to  remain  in  force  v^^n/**^^ 

Hiding  the  death  of  the  party ;  for,  if  it  were  necessary »«▼«'  . 

fon  every  abatement,  that  wonld  be,  in  effect,  a  perpet^  ^Socuu^  ^ 
t).  With  regard  to  injunctions  which  are  not  perpetual  applicatioD. 
jt  been  made  so  by  decree,  they,  also,  contisnie  in  force 
irfiag  the  suit  has,  abated,  and  the  ordinary  coarse,  in 
B,  fer  the  pafCy  enjoined,  if  he  wishes  to  get  rid  of  the 
[,  ii  to  move  that  the  plaintiff,  or  his  personal  represen- 
fHfnf6  within  a  given  time,  or.  else  that  the  injmMtion 
mdfed{u}. 


Srction  V. 
tk§  Ctmequences  of  a  Breach  of  an  hguneiiom, 

a  «t  proceed^  to  the  consideration  of  the  method  of  vin-  Effect  of  the 

dw  Mtiof  ity  of  the  Court,  in  cases  where  it  has  been  Common  In- 
(••<         %       i*  •       '   '         ...  ,  junction. 

I  by  4  nreacii'  of  its  mjunction,  it  is  necessary  that  we 

orider  what  the  effect  of  an  injunction  is,  and  upon 

vin  be  binding. 

pe  dready  seen  (x),  that  in  the  case  of  a  common  injunc-  l^hat  acts 

m  a  declaration  ha»  not  been  dehwred,  the  injunction  ^^^^^^^  * 

off  proceedings  whatever ;   the  origin  of  the  rule  being,  it  (i). 

CiMnti   in  favor  of  personal   liberty,  will  not  permit 

dff  at  Law,  while  under  the  imputation  of  laches  for  not 

t^lua  answer,  to  take  the  person  of  his  debtor  immediate- 

Ot  fiii^e  the  declaration  has  been  delivered,  the  plaintiff  at 

r  pwceed  to  trial,  the  injunction  then  staying  execution 

littinction  ariees  from  the  construction  which  has  been  Comtmction 
the  fbllowing  clause,  which  is  always  inserted  at  the  end  SijuncUon!'*^" 
it  which  issues  in  the  Court  of  Chancery  —  **  Bui  never- 

Rom.  194.  V.  Cole,  cited  in  Chowick  «.  Diunes, 

w  V,  Townsend,  2  Dick.    3  fieay.  290. 
I  Vee.  197,  sab  nom :  As-        (z)  Ante,  p.  1818. 
ownihend.  V  (y)  Rullen  «.  Ovey,  16  Vef .  143. 

wl.  541;  1  "" 


m  V,  Massey,  and  Tomer        U)  Han.  ed.  Newl.  541;  1  Turn. 
A  ¥.362: 


1  Injonct.  (2nd  Am.  ed.),  96,  et  seq. 
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What  AcU     thelesSf  the  said  defendant  is  at  liberty  to  call  for  a  plea,  andU 
Breach  of.     proceed  to  trial  thereon  ;  and,  for  want  of  a  plea,  to  enter  upju^ 

^^^^s^^^>^  ment,  but  execution  is  hereby  stayed"      It  has  been  coDteodec^ 
that,  by  virtue  of  this  proviso,  the  delivery  of  a  dedaratioB  10  nr . 
breach  of  the  injunction ;  and  Lord  Macclesfield  obBerved,  th%j 
if  it  had  not  been  for  some  resolutions  to  the  contrary,  he  liioiK^ 
have  thought  so,  since,  by  the  very  terms  of  the  order,  the  plain* 
tiff  is  at  liberty  to  proceed  to  trial ;  and  the  delivery  of  a  dodin- 
tion,  &c.  is  an  incident,  without  which  there  can  be  no  trid  (I). 
The  construction,  however,  has  always  been,  that  it  only  appliei 
to  a  person  in  a  condition  to  demand  a  plea  ;  and  that  if  theactka 
at  Law  has  not  been  commenced,  or  the  declaration  has  not  bea 
delivered,  when  the  order  for  the  injunction  is  made,  the  pltiBtS 
at  Law,  notwithstanding  these  words,  is  not  at  liberty  to  tike  07 
step  which  will  enable  him  to  demand  a  plea  (c). 

Meaning  of  the      It  has  also  been  determined,  that  the  words  "for  defmM  if 

words « for  de-  ^    „  ^^^  ^^^  default  of  an  issuabU  plea;  and  farther, tint ii 

faoltof  plea.'  \     \  ,     ,^  ,       ,  ^  ,  .   . ^ 

the  plamtiff  may,  by  the  express  terms,  try  an  issue  on  toe  nci| 

by  the  same  reason  he  may  try  an  issue  of  law.  AceocdiBgljf 
where  a  defendant  at  Law  had  put  in  a  frivolous  plea,  to  wUek 
the  defendant  in  Equity  demurred,  and  obtained  judgment,  it  w* 
contended,  that  this  was  a  breach  of  the  injunction,  it  being  oolj 
in  one  case,  viz.  —  **  for  default  of  plea  "  {d),  that  the  defendant 
might  enter  up  judgment ;  and  here  it  was  said,  there  was  no 
want  of  a  plea  ;  Lord  Macclesfield,  however,  was  clearly  of  opin- 
ion that  this  was  no  contempt,  since  a  frivolous  plea  is  as  no 
plea  (c). 

to  enter.       The  construction  also  given  to  the  words  "  to  enter  up  jiiig'' 

up  judgment,    fn^nt,"  has  been,  that  they  apply  to  a  final  judgment ;  all  that  the 
Court  intends  to  restrain  is  execution.      The  plaintiff  may,  there* 
fore,  proceed  so  far  as  to  place  himself  in  a  situation  in  which  h^ 
may  be  able  to  take  out  execution  the  instant  that  the  injunctioia 
is  dissolved  ;   consequently,  after  an  interlocutory  judgment,  as  by 
default  or  on  demurrer,  the  plaintiff  at  Law  may  go  on  to  ascer- 
Does  not  pre-   tain   his   damages  (/).      Where   the   defendant  in   Equity  ha^ 
vent  a  5circ       brought  an  action  against  the  plaintiff,  as  executor,  and  on  J>fe^ 
quire  after        administravit  pleaded,  took  judgment  de  bonis  testatoris  cum  accsr 
assets.  derint,  and  afterwards  took  out  a  scire  facias,  in  order  to  inqa*^* 

(6)  3  P.  Wms.  147,  n.  td)  Morrice  v.  Hankey,3P.Wm*- 

(c)  Sidney  r.  Hetherington,  3  P.  146.                                                   . . 

Wms.  147,  n. ;  BuUen  v.  Ovey,  16  (e)    Sidney  v,  Hetherington,    «»»' 

Ves.  141 ;  Mills  r.  Cobby,  1  Mer.  3 ;  supra ;  Eden,  70. 

Eden  on  Inj.  69.  (/)  3  P.  Wma.  147. 
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Bete ;  it  was  said,  that  the  scire  facias  was  in  the  nature  of  a    ^hat  Acta 

doo  after  judgment ;  and  that  this  was  a  breach  of  the  in-   ^Breach  oT.^ 

1,  being  a  proceeding  after  judgment ;  Lord  King,  however, 

lat  it  was  no  breach,  being  only  a  continuation  of  the  old 

yn  the  same  record,  and  in  the  nature  of  a  proceeding  after 

rloeotorj  judgment  to  a  final  one  (g).    And  where  an  in- 

1  hmring  been  obtained  to  restrain  the  defendant  from  pro- 

;  oa  an  award  for  pajraent  of  money,  which  had  been  made 

of  the  Court  of  Queen's  Bench,  the  defendant  applied  to  When  injonc- 

9Vt  fer  an  attachment  for  nonperformance  of  the  award,  ,tT^i*pro^d. 

tuned  a  rule  to  show  cause ;  Lord  Roslyn  was  of  opinion,  ingi  before 

'  analogy  to  the  practice,  which,  where  an  action  has  been  *^^  ' 

'  eommenced,  permits  a  party  to  go  on  to  trial  and  judg- 

nd  only  stays  execution  ;  the  making  Uie  award  a  rule  of 

irhich  had  been  done  before  the  injunction,  was  to  be 

red  as  the  commencement  of  the  proceeding ;  and  that  the 

nt  might  not  only  obtain  a  rule  to  show  cause,  but  might 

Te  gone  on  to  make  his  rule  absolute,  without  being  guilty 

reach  of  the  injunction,  provided  he  did  not  execute  the 

lent  (4).      It  is  scarcely  necessary  to  cite  a  case  to  show  Showing  caoie 

is  not  a  breach  to  show  cause  against  a  rule  for  a  new  f^™eJ^  t^^l. 

I ,'   bnt  where  an  injunction  had  been  obtained  to  restrain 

sndant  firom  taking  possession  under  a  verdict  which  he    • 

ained  in  ejectment  and  previous  to  the  issuing  the  injunc- 

)  coeto  of  the  action  had  been  taxed,  and  a  writ  of  posses-  Suinff  oat  an 

seated ;   the  plaintiff  at  Law  having  afterwards  procured  nonpayment  of 

hmoit  for  nonpayment  of  the  costs  taxed,  was  considered,  coau. 

Eldon,  as  guilty  of  a  breach  of  the  injunction  {k), 
rbere  an  injunction  had  been  obtained  by  an  obligor  in  a  When  the 
reral  bond  upon  a  bill  to  which  the  co-obligor  was  not  a  tice  not  to 
seeution  was  afterwards  taken  out  upon  a  joint  judgment ;  take  the  plain- 
obligee  gave  notice  to  the  Sheriff  of  the  injunction,  and  '    '"    ^^J- 

him  not  to  take  the  plaintiff  in  Equity ;  upon  the  question 
this  was  a  breach  of  the  injunction.  Lord  Eldon  observed, 
m  the  motion  was  first  made,  he  thought  it  a  breach ;  that 
of  execution  given  to  the  Sheriff,  without  any  instructions, 
m  his  receipt  of  it,  a  command  of  the  law  to  take  the  de- 

and  whether  the  Sheriff  did  or  did  not  take  him,  it  would 
ceeding;  if,  however,  a  direction  was  given  to  the  Sheriff, 

1. ;  Morriee  «.  Hankey,  146.        (k)  Partington  v.  Booth,  3  Mer. 
ICO  9,  Franco,  3  Coz,  420.      14d. 
ittemore  «.  Thornton,  3  Pri. 
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What  Acts 

amoant  to  a 

Breach  of. 


Proceeding 
against  bail  is 
a  breach  of  in- 
junction. 


Proceedings 
aprainst  co- 
obligor, 
or  sureties  no 
breach  of 
injunction. 


Proceedings^ 
against  sheriff. 


not  to  proceed  against  the  person  of  that  defendant,  with  notice  o^ 
the  injunction  restraining  any  proceedings  against  him;  that 
fendant  was  named  in  the  writ  pro  forma  and  ex  necessitate; 
it  was  in  substance  a  proceeding  against  the  other  defimdantool; 
and  not  a  breach  of  the  injunction  (/). 

It  is  now  clearly  settled,  that  if  an  injunction  is  obtained  b^  « 
defendant  at  Law  who  has  given  bail,  a  proceeding  againat  the 
bail  is  a  breach  of  the  injunction,  although  he  is  no  partf  to  the 
suit  (m).  Formerly  the  course  was  different,  and  the  biO  weie 
obliged  to  file  a  bill  themselves;  ''but,"  to  use  the  words  of  Lord 
Eldon,  "  we  are  now  got  into  a  much  worse  practice."  Thelhe^ 
ation  began  with  Lord  Thurlow,  and  so  it  has  been  cootiooed  til 
the  present  time,  on  the  ground  that  a  proceeding  at  Law  igiiiit 
a  bail  is  to  be  treated  as  a  proceeding  against  the  party  (a). 

But  the  principle  will  not  be  extended  to  the  surety,  or  the  eo* 
obligor  in  a  bond  who  is  not  a  party  to  the  suit;  f<Mr  thoe  is  bo 
instance  where  it  was  ever  held,  that  if  one  obligor  file  his  bfll  fa 
an  injunction,  without  making  the  other  either  a  coplaintif  or  i 
defendant :  a  proceeding  at  Law  against  that  obligor  wu  eottdr 
ered  a  breach  of  the  injunction  on  the  mere  policy  that,  if  co^ 
obligor  pays  by  compulsion,  the  other  will  have  to  indemnify  bin 
ox  finally  to  contribute  to  the  debt  (o). 

The  rule,  however,  is  acted  upon  with  regard  to  proceeding* 
against  the  Sheriff:  and  the  taking  out  a  rule  fcMr  the  Sheriff  U> 
bring  in  the  body,  when  an  injunction  has  been  obtained  in  Eqiii' 
ty  to  restrain  the  plaintiff  from  proceeding  with  his  action  (p)»  ^^ 
the  suing  out  a  writ  to  compel  the  Sheriff  to  make  a  proclamation 
for  the  outlawry  of  the  plaintiff  (g),  or  the  calling  on  the  Sberi*^ 
to  pay  the  money,  is  a  breach  of  the  injunction.     Bolt  r.  StiX*" 
way  (r),  is  a  strong  illustration  of  the  rule; — in  that  case  the d^^ 
fendant  had  taken  out  execution  and  the  Sheriff  had  levied  bcfo^'^ 
the  injunction  issued ;  the  Sheriff  refused  to  pay  over  the  mones^-J 
levied,  and  the  defendant  commenced  an  action  against  him  ^^^ 
money  paid  and  received  to  his  use.     An  attachment  was  issa^^ 
against  the  defendant,  for  this  proceeding;  upon  a  motion  to  9^^^ 
aside  which,  it  was  argued  that  the  plaintiff  was  not  a  party  to  (9^^ 
suit ;  that  the  bill  did  not  pray  an  injunction  against  him ;  »^^-*" 

(0  Chaplin  v.  Cooper,  1  V.  &  B.        (p)  Chaplin  v.  Cooper,!  V.4    ^• 

16.  _ 

(p)  Bullen  «.  Ovey,  16  Vc«.  14  » - 
(q)  Marsack  v,  BaUy,  2  8.  ^  » 
577.     See  also  Woodley  ».  Boddip^* 
ton,  9  Sim.  214. 
(r)  2  Anst.  656. 


16. 

(m)  Stone  v.  Tuffin,  Ambl.  32 ; 
Franklyn  v.  Thomas,  3  Mer.  234. 

(n)  Leonard  v.  Attwell,  17  Ves. 
385. 
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he  Sheriff  had  levied,  he  was  bound  immediately  to  pay  What  Act* 
'he  Ck>art,  however,  said,  that  though  the  words  of  the  in-  Breach  of. 
were  only  against  proceeding  in  the  action  at  Law  against 
tiff,  yet  the  clear  meaning  of  it  was  to  prevent  the  defen- 
d  having  any  benefit  of  that  suit  as  long  as  the  injunction 
If  the  proper  mode  of  compelling  the  Sheriff  to  pay 
m<Hiey  levied,  had  been  pursued, — ^that  is,  if  a  rule  had 
Ained  against  him,  it  would  clearly  have  constituted  a 
f  the  injunction,  and  therefore  the  circuitous  and  improp- 
of  suing  the  Sheriff  in  a  fi-esh  action  could  not  give  the 
It  t  better  claim.  The  writ  under  which  he  levied,  and 
n  he  made  to  it,  are  parts  of  the  suit ;  and  any  mode  of 
Dg  the  Sheriff  to  make  such  return,  or  to  complete  the 
By  seem,  in  sense,  a  proceeding  in  the  action  within  the 
of  the  injunction.  It  is  to  be  observed  that,  in  Iveson  v. 
t),  Lord  Eldon  appears  to  have  doubted  the  correctness  of 
ion,  on  the  ground,  that  the  Court  is  not  competent  to  hold 
yand  by  an  injunction  who  is  not  a  party  to  the  cause  for 
006  of  the  cause :  the  old  rule  being,  that  it  was  necessary 
a  person  into  Court,  so  as,  according  to  the  ancient  laws 
[08  of  this  country,  to  be  made  a  subject  of  the  writ :  but, 
iMoqaently  held  the  contrary,  in  Leonard  v.  Attwell  {t), 
ice  may  be  considered  to  be  finally  settled  as  stated. 
nnetion  to  restrain  proceedings  at  Law,  is  directed  to  the  To  wbom  the 
t,  his  CkmnseUors,  Attomies,  Solicitors,  and  Agents  (ii),  ^^' 
scial  injunction  to  restrain  waste,  &c.,  is  usually  directed 
rty,  his  servants,  workmen,  and  agents  {x) ;  consequently, 
Miiisellors,  Attornies,  &c.,  of  the  party,  in  the  first  case  ; 
enrants,  workmen,  or  agents  in  the  second,  having  had 
rthe  injunction,  do  anything  inhibited  by  it,  they  will  be 
r  contempt  (y). 

respect  to  what  will  be  considered  as  a  breach  of  a  special  What  will 
ID,  that  must  depend  entirely  upon  the  form  of  the  injunc-  "no«nt  to  a 
the  nature  of  the  act  to  be  prohibited  (z)  (1).  gpecial  injano- 

tion. 
e«.  251, 256.  (z)  Ante,  p.  1894. 

Veu.  385 ;  et  vide  etiaxn,  (v)  Vide  Lewes  v.  Morgan,  5  Pri. 
rafBn,  Amb.  32;  Franklyn    518. 

1, 3  Mer.  234.  (z)  See  St.  John's  College  v.  Car- 

te, p.  1817.  ter,  4  M.  &  C.  497. 

Lansing  «.  Easton,  7  Paige,  364 ;  M'Credie  v.  Senior,  4  Paige, 

I  can  be  deemed  a  breach  of  an  injunction  forbidding  the  disturb- 
right  of  way  which  does  not  interfere  with  its  free  exercise.  Bos- 
iqnehanna  Canal,  3  Bland,  63. 
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What  Acts 

amount  to  a 

Breach  of. 

Irregular  in- 
j  unctions 
must  be 
obeyed ; 


No  breach  of 
injunction 
without  no- 
tice of  ity 


but  actual  aer- 
▼ice  not  neces- 
■ary. 


Committal  will 
be  ordered 
wherever  the 
party  has  had 
notice, 


It  has  been  already  stated,  that  an  injunction  operates  from  th*. 
date  of  the  order,  and  not  from  the  sealing  of  the  writ  (a) ;  and '    ^ 
is  to  be  observed,  that  although  an  injunction  be  irregularlj  ofc^ 
tained,  it  is  still  an  order  of  the  Court  and  must  be  diaehaigdi/ 
before  it  can  be  disobeyed.    Where,  however,  the  defendinC  and 
his  solicitors  had  been  guilty  of  a  breach  of  an  injunction  wlkh 
was  irregular.  Lord  Eldon  refused  to  commit  them,  but  oidend 
them  to  pay  the  costs  occasioned  by  the  breach  of  iBJunctioo  ind 
of  the  motion  to  commit  (6)  (1). 

Before  the  Court  will  punish  for  a  breach  of  an  injanetioD,  it 
must  be  clear  that  the  party  knew  that  the  injunction  had  been 
issued  (2)  ;  strictly  speaking,  he  ought  to  be  served  with  the  writ 
itself,  under  the  seal  of  the  Court,  in  the  manner  already  pointed 
out,  but  circumstances  will  justify  a  committal  without  (he  aetnai 
service  of  the  writ,  as  where  the  matter  is  pressing  and  there  ia  not 
time  to  procure  the  writ ;  or  where  the  order  is  made  in  vaealioB^ 
when  the  offices  are  closed  :  in  such  cases,  as  we  have  abeadf 
seen  (c),  the  service  of  the  writ  will  be  di^ensed  with,  lad  ae^ 
vice  of  a  copy  of  the  minutes  of  the  order,  or  of  a  notice  of  their 
having  been  passed,  will  be  sufficient. 

In  some  cases,  a  committal  may  be  ordered,  where  neit&erte 
writ  nor  the  minutes  of  the  order  have  been  served,  nor  aaj  p^ 
sonal  notice  given  ;  thus  it  was  held,  by  Lord  Hardwicke^  that  if 
the  person  was  in  Court  at  the  time  the  order  for  lo  injunction 
was  pronounced,  that  alone  would  be  sufficient  noCiea  (^ ;  ^ 
if  the  party  should  remain  in  Court,  until  the  order  wu  aboat  to 
be  made,  he  cannot,  by  getting  out  of  the  Hall   at  that  insU^^* 
avoid  its  consequences  (e).     So  also,  if  he  is  informed  that  ^^ 
injunction  has  been  granted,  and   there  has  been  no  delay   ^ 
the  part  of  the  plaintiff  in  endeavoring  to  get  the  order  drawn  ^P* 
the  defendant  will  be  committed  for  the  breach  of  it :  becaus^ 


(a)  Ante,  p.  1817. 

(b)  Partington  r.  Booth,  3  Mer.  146. 

(c)  Ante,  p.  1817. 


(d)   Anon    3  Atk.  567;  Bki^ 
Har wood,  ib.  564.  ^^^ 

(«)  Osborn  o.  Tennant,  14  Vet.  ^  ^^^ 


(1)  Where  an  injunction  is  in  operation,  a  party  should  respect  it^ 
though  improperly  issued.     Moat  c.  Holbein,  2  Edw.  188. 

The  Court  will  take  into  consideration  the  fact,  that  the  injunction  ** 
erroneously  granted,  and  without  sufficient  equity  to  sustain  it,  in  detero'*'^^ 
ing  the  extent  of  the  punishment  to  be  imposed  upon  the  party  who  has  b^^^ 
guilty  of  a  breach  of  it.     Sullivan  v.  Judah,  4  Paige,  444.  ^ 

(2)  On  affidavits  of  a  breach  of  an  injunction  to  stay  waste  and  of  pers<F^^^| 
service  of  a  copy  of  the  affidavits,  and  notice  of  the  motion,  an  attachna^^^, 
was  ordered  to  bring  up  the  defendant  to  answer  for  the  contempt  Scbcr^'^' 
maker  r.  GUlet,  3  John.  Ch.  311.    See  Rutherford  tr.  Metoaif,  6  Hayw.  ^*^' 
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Id  be  a  contempt  to  act  contrary  to  such  an  order,  when  he  Committal  to 
w  tlM  order  was  made  (/).  In  these  and  the  like  cases  all  v,^-^,,-^ 
BUichief  miglit  be  done,  and  the  Court  might  as  well  grant  no 
letion  at  all,  unless  this  kind  of  notice  was  to  be  held  suffi- 
t  before  the  great  seal  was  actually  applied  to  the  writ.  In  the 
nee  of  an  injunction  against  committing  waste,  the  party  in 
Qterral  might  lay  the  axe  to  the  trees ;  or  if  it  was  against 
jing  a  ward  of  Court,  the  marriage  might  be  had  next  morn- 
ij  m  Heenae  fraudulently  obtained. 

I  ■hart,  the  Covrt  will  not,  under  such  circumstances,  permit  but  plaintiff 
m  to  dufc  its  justice  by  doing  that  bef<Hre  the  injunction  is  ™°!^  not  be 
A,  wUeliy  if  it  was  actually  sealed,  would  be  a  contempt.     But  lackes, 
daintiff  must  not  be  guilty  of  any  unnecessary  delay  either  in 
B^  die  order  drawn  up,  or  in  serving  it  when  obtained  ;  for 
|h  Ifce  Court  wifl  prevent  his  losing  the  benefit  of  the  process, 
\  be  is  aetnally  pursuing  it,  yet  it  cannot  consider  him  as  en- 
i  to  thai  order  for  three  or  four  months  together  {g). 
here  a  party  has  been  guilty  of  a  contempt  by  the  breach  of  Order  for,  how 
ijnncticai^tbe  proper  course  of  proceeding,  if  he  be  not  a  Peer  ' 

lienrise  entitled  to  privilege  of  Parliament,  is  to  obtain  an 
r  lor  hii  coiuniUal  {h)  (1). 

m  order  moat  be  obtained  upon  motion,  of  which  notice  must  upon  motion 
been  duly  served  upon  hun  personally.    And  it  is  to  be  ob-  ^^  notice. 
d  tliat  iJie  terms  of  the  notice  of  motion  should  be  that  the 
"flury  stand  committed**  to  the  Queen's  Prison,  for  breach 
e  injonclion,  and  not  **  that  he  may  show  cause  why  he  should 
I  eommiHed"  (t).     The  plaintiff,  however,  may,  as  it  seems, 
a  an  order  ez  parte  that  the  defendant  may  stand  committed  or  ex  parte, 
.  eertun  day  unless  he  shows  cause  against  it,  which  order 

)  Kimpton  «.  Eve,  2  V.  &  B.  he  most  answer  upon  oath.    If  he 

Vaafluidaii  v,  Roae,  2  J.  &  W.  denied  the  service,  the  other  party 

miffht  examine  witnesses  to  prove  it, 

Jlunes  9.  Downea,  18  Ves.523.  and,  if  proved,  the  Court  made  him 

Aii|[rrstein V.Hunt, 6  Ves. 488.  pay  all  costs  and  charges  before  he 

ractiee  formerly  was,  that,  up-  could  be  discharged.  Harr.  ed.  Newl. 

da¥lt  of  service  of  the  injunc-  551. 

A  attaohment  would  issue  for  (i)  Ibid.  552.    When  the  injunc- 

«aeh  of  it.    If  the  defendant  tion  is  that  he  may  do  a  particular 

rreated  upon  the  attachment,  thing,  the  order  is,  that  he  may  do  it 

itbred  his  appearance  with  the  by  a  particular  dav«  or  sthnd  commit- 

»ff,  interrogatories  were  filed  ted ;   Dnrant  v.  Moore,  2  R.  d&  M. 

chibittod  a^nst  him,  to  which  38. 


No  motion  made  after  the  dissolution  of  an  injunction  for  an  attach- 
on  the  ground  of  an  infringement  of  it  while  in  force,  can  be  sustain- 
if  oat  V.  Holbein,  2  Edw.  188. 
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Committal  to 

the  Queen's 

Prison. 

by  order  nm. 


Affidavit  of 
■ervice. 


Prod  action  of 
the  writ  in 
Court,  not  ne- 
cessary. 


Where  party 
had  notice  of 
it. 

SttuB  where 
writ  has  been 
served  and 
issued. 


mast  be  j»«rsima//y  served  upon  the  party  to  be  committed.  Bi^ 
whether  it  be  the  order  ntst,  or  a  notice  of  a  motion  for  an  liaam 
lute  committal,  the  service  must  be  personal,  unless  wlmethe(K^ 
fendant  has  absconded :  in  which  case,  an  order  maj  be  obttin^ 
for  service  on  his  solicitor,  or  at  his  last  place  of  abode  shiD  l> 
deemed  good  service ;  and,  upon  that  service,  under  such  cireun. 
stances,  he  may  and  will  be  committed  (Xr). 

An  affidavit  of  the  personal  service  of  the  notice  of  motion,  or 
of  the  order  ntst,  should  of  course  be  prepared  and  filed,  ud  on 
the  day  named  in  the  notice,  the  motion  should  be  made  bj  the 
Counsel  for  the  plaintiff,  for  the  commitment ;  but,  if  an  older 
nt5t  has  been  obtained  and  served,  the  application  should  be  tbt 
it  may  be  made  absolute. 

In  Ellerton  i;.  Thirsk  (/),  Lord  Eldon  is  reported  to  hue  aid 
that  a  motion  to  commit  for  breach  of  an  injunction  coold  not  be 
made  without  producing  the  writ;  but,  in  a  recent  case  («)|I^ 
Cottenham  held,  that  if  a  party  having  notice  of  an  injonetiottii 
guilty  of  a  breach  of  it,  he  may  be  committed  without  tbepfo* 
duction  of  the  writ.  His  Lordship,  upon  that  occasion,  obiemd, 
"  he  did  not  think  that  Lord  Eldon  could  ever  have  laid  down  neb 
a  rule  as  that  in  Ellerton  i;.  Thirsk," — the  writ  bears  date  wben 
the  order  is  passed.  If,  therefore,  the  proposition  were  correct,  t 
party  would  have  all  the  interval  between  the  making  and  the  pi** 
ing  of  the  order,  to  commit  the  act  which  the  inpmctioo  ii  in- 
tended to  restrain. 

It  is  to  be  observed,  however,  that  the  decision  of  Lord  Cotten- 
ham applies  only  to  cases  in  which  it  may  be  necessary  to  applj 
to  the  Court  to  punish  for  a  breach  of  the  injunction  committed 
before  the  injunction  has  been  issued,  and  not  to  cases  in  wbicb 
the  application  is  made  after  the  injunction  has  been  issued  and 
served  (n). 

If,  when  the  motion  is  brought  on,  the  other  side  is  not  pr^*'' 
ed  to  resist  it,  the  Court  usually  gives  him  a  day  to  show  cause 
against  it ;  and  then,  upon  hearing  the  affidavits,  the  Court  de- 
cides whether  the  party  is  guilty  of  the  breach  of  the  injunctioo 
or  not,  and  if  he  be  guilty,  makes  an  order  for  his  commitment 


(A)  Sir  W.  Pulteney  v.  Shelton,  5 
Ves.  147;  Pearce  v.  Crutchfield,  14 
VeB.  206. 

(Z)  I  J.  &  W.  376. 

(to)  M'Neil  x>.  Garratt,  1  Craig  & 
Phillips,  108. 

(n)  In  a  recent  case,  where  the 


writ  had  been  actnally  issued  »m 
served,  the  question  whether  it ''•J 
necessary  that  it  should  be  in  C«ot 
upon  a  motion  for  a  committoli  ^ 
discussed  before  Lord  Lanffdtlei  ^ 
R.  who,  however,  did  not  <fecide  the 
point. 


of  t\^  Consequences  of  a  Breach  of  an  Injunction.  1911 

Y\iA  effect  of  a  committal  for  a  breach  of  iDJanction  is  usually  Committal  to 
atrfietaining  the  offender  in  prison  until  he  submits  by  paying  ^^Pri^iT"** 
le  idrerse  party  his  costs  (o)  (1).  v^^-N/^-^^ 

It  is  to  be  observed,  however,  that,  if  the  breach  of  injunction  Effect  of  com- 
as tbe  result  rather  of  an  error  in  judgment  than  of  a  wilful  con-  °"***^- 
opt,  the  Court  will  not  direct  a  commitment,  but  will  merely  iot^rdewd?' 
•fe  tlie  party  to  pay  costs  incurred  by  the  breach  of  the  injunc- 
n  and  by  the  application  {p)  (2). 

The  plaintiff  may,  also,  by  his  acquiescence  in  the  breach,  dis-  Where  there 
nse  with  the  ordinary  process;  though,  stricUy  speaking,  no  ^^^^^^^^^ 
t  of  tbe  parties  can  amount  to  a  waiver  of  a  contempt  of  the  plaintiff. 

mis). 

*eer8  and  others  entitled  to  privilege  of  peerage,  and  Members  Proceedings  in 
he  Hoase  of  Commons,  are  not  liable  to  be  committed  for  a  ^c.  ' 

leh  of  an  injunction,  but  the  Court  will  order  a  sequestration 

»e  (»-)•  

he  same  course  of  proceeding  may  be  adopted  in  the  case  of    ^       corpo- 

tporation  aggregate. 

has  already  been  observed,  that,  although  an  injunction  be  How  dis- 
nlar,  a  party,  acting  in  contravention  of  it,  will  be  guilty  of  a  j^^^fru' 
mpt  (f).    The  proper  course,  where  there  is  an  irregularity 
e  iojanction,  is  to  apply  to  discharge  it  (t), 

nr  this  purpose  the  party  may,  by  motion  of  course,  obtain  an  By  reference 
r  to  refer  it  to  a  Master ;  and  then,  if  the  Master  reports  it  to  **^  *  Master. 
been  irregularly  issued,  and  no  exceptions  are  filed,  the  Court, 
>  the  Master's  report,  will  dissolve  the  injunction  (ti). 

Hair.  ed.  Newl.  552.  2  Dick.  703;  Marquis  of  Downshire 

)   Partinffton  v.  Booth,  3  Mer.    v.  Lady  Sandys,  ubi  supra. 

▼ide  etiam,  the    Marquis    of        (s)  Ante,  p.  1907  ;   et  vide  Marq. 
Bshire  v.  Lady  Sandys,  6  Ves.    of  Downshire  v.  Sandys,  3  Mer.  107. 

(t)  Robinson  v.  Lord  Byron,  ubi 
Millfl  V,  Cobby,  1  Mer.  3.  supra;  Partington  v.  Booth,  ^Mer. 

▼id  Robinson  v.  Ld.  Byron,    149.  ^ 

(tt)  Harr.552. 

Where  there  has  been  an  actual  breach  of  an  injunction,  the  statute 
w  York  gives  the  Court  no  discretion,  but  requires  the  infliction  of  a 
nffieient  to  indemnify  the  plaintiff  for  the  injury  sustained  by  such 
h,  and  the  costs  and  expenses.  And  the  defendant  cannot,  in  such  a 
be  dischar^d  from  imprisonment,  without  the  consent  of  the  prosecu- 
ntil  the  fine  is  actually  paid.    Lansing  «.  Easton,  7  Paige,  364. 

The  fact  that  the  defendant,  in  violating  the  injunction,  acted  under 
eons  advice  of  counsel,  will  not  protect  him  from  a  fine  sufficient  to 
eniate  the  adverse  party  for  the  injury  sustained  ;  although  such  ad- 
aaj  protect  him  from  fuither  punishment.  lb. ;  Hawley  v,  Bennet,  4 
,163. 


1912 


Of  Itijtmctums, 


CommitUl  to 

Um  Qnaen'f 

Priioo. 

B7  motion. 


But  altboogb  the  •l>OTe  method  of  obtaining  the  opioioD  of 
Court  upon  the  regularity  of  an  injunctkn  mwf  be  reaorto 
where  convenient,  the  more  usual  courae  if,  totnovetlai 
upon  notice,  that  the  injunction  may  be  diacbarged  fcrinq 
iarity  (1). 


(I)  Read  v.  Davii,  R.  M.  Charit.  356. 
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CHAPTER  XXXVI. 


AND  ORDERS  IN  THE  NATURE  OF  INJUNCTIONS. 


icnoN  I.  —  Restraining  Orders  under  si,  5  Vic,  e.  5. 

lait  chapter  haTing  been  devoted  to  the  ooDsideratioo  of  Restruninff 
ita  of  injunctioD  aa  the  Court  of  Chancery  issyes  under  its  ^  yj*"  ^5*' 

and  inherent  jurisdiction,  —  we  shall  now  proceed  in  this  sec.  4. 
to  investigate  the  practice  concerning  certain  orders  and 

a  flifflilar  e^ect  issued  under  a  jurisdiction  conferred  by 

Parlianent     These  are,  first,  an  order  restraining  the 

of  Block  or  shares  under  stat.  5  Vic.  c.  5,  sec  4. 

a4Iy,  the  writ  of  distringas,  which  the  Court  of  Chancery  Writ  of  dis-    ^ 

uitborized  to  issue  by  the  5th  section  of  the  same  Act.  ^^^^' 

i  alio  be  convenient  to  include  in  this  chapter  a  statement  ^^P  o'^®"** 

inetice  concerning  stop  orders  which  are  not  made  under 

Parliament ;  indeed,  as  they  apply  to  funds  over  which  the 

18  previous  control,  they  only  derive  their  authority  from 

rden  in  the  causes  to  which  the  funds  afl^ted  by  them 

« 

ave  before  seen  (a),  that  by  st.  40  Geo.  III.  c.  36,  Courts  Bank  of  Eng- 

ty  arc  enabled  to  make  orders  either  directing  the  transfer  {^"^j®^^. 

:,  or  restraining  the  Bank  of  England  from  suffering  a  ty  under  at.  40 

although  the  Governors  and  Company  of  the  Bank  are  not  ^®***  III.  c.  36. 

o  the  cause  in  which  the  order  is  made.     This  statute,  in 

uses,  prevents  the  necessity  of  making  the  Bank  a  pfurty  to 

where  part  of  the  relief  sought  by  the  bill  is  to  obtain  a 

oC  stock,  or  to  prevent  a  defendant  from  obtaining  such  a 

contrary  to  the  rights  of  the  plaintiff! 

3bject  of  this  statue,  however,  is  only  in  certain  circum- 

to  prevent  the  necessity  of  making  the  Bank  a  party  to  a 

»  not  provide  any  summary  means  of  preventing  a  trans-  Effect  of  the 
does  it,  when  a  cause  has  been  regularly  instituted,  enable 
atiff  to  apply  for  an  injunction  against  the  Bank  otherwise 

lie,  p.  184. 
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Limited ^boi  t||im  upon  notice  to  thiB  defendint,  or  in  a  cafledT  i 
IIL  Jw.    '  ^^^  affidiTits  as  would  be  sufficient  to  enaUe  the 
v^^^/'^^x  tain  a  special  injunction  against  the  defisndant  (i). 
The  priTilege  of  obtuning  orden  directing  or 
transfer  of  stock  without  making  the  corporatioD  a  partf  tolls 
suit,  applied  only  to  go?emnient  stock  and  the  Bank  of  i 
It  did  not  extend  to  shares  and  interests  in  other  paUio« 
whether  incorporated  or  not.    HoreoTor  it  was  fiiand  ths^  am 
with  respect  to  go?emment  stock,  neither  the  remedj  gifen  If  As 
abof  e-mentioned  Act,  nor  that  afibrded  by  the  old  writ  of  dfalaa- 
gas  issued  out  of  the  Ckmrt  of  Exchequer,  was  snffiderttoptswst 
injuries  arising  from  the  facility  with  which  stock  was  Uaifhiri 
from  one  person  to  another.    For  thesereasons,  bjthe  4tksB0iiaB 
EffMtofSyie.  of  5  Vic  it  is  enacted,  "That on  and  after  the  fiftesadi  dif  rf     | 
wldlTl^tai^  October,  1841,  it  shall  be  lawful  for  the  Court  dT  Chanevy^ 
ing  order  is      the  application  of  any  party  interested  by  motion  or  petitka  ii  ■ 
^■^*  summary  way  without  bill  filed  to  restrain  the  Oofemor  aal  Om-      j 

pany  of  the  Bank  of  England,  or  any  other  pnlilie  eoapafi      | 
whether  incorporated  or  not,  from  permitting  the  tmsfer  rf>r 
stock  in  the  public  funds  or  any  stock  or  shares  in  any  pubiiDOii*      ^ 
pany  which  may  be  standing  in  the  name  or  names  of  any  p0* 
or  persons  or  body  politic  or  corporate  in  the  books  of  dttOtMn* 
or  and  Company  of  the  Bank  of  England,  or  in  the  boob  of  tDj 
such  public  compaDy,  or  from  paying  any  dividend  or  diridendi  i^ 
or  to  become  due  thereon,  and  every  order  of  the  siid  Co«rt  rf 
Chancery  upon  such  motion  or  petition  as  aforesaid,  shili  speciiy 
the  amount  of  the  stock  or  the  particular  shares  to  be  dfected 
thereby,  and  the  name  or  names  of  the  person  or  pencils  body 
politic  or  corporate  in  which  the  same  shall  be  standing,  prorulcd 
always  that  the  said  Court  of  Chancery  shall  have  full  power  opoo 
the  application  of  any  party  interested  to  discharge  or  vary  ffdi 
order,  and  to  award  such  costs  upon  such  application  as  to  tli0 
said  Court  shall  seem  fit" 
Order  how  Under  this  section,  a  party  is  now  enabled,  without  a  suit  beiag 

obtained.  instituted,  or  a  bill  being  filed  by  motion  or  petition  in  a^sommtff 

manner,  to  obtain  an  order  restraining  the  transfer  of  stock  in  i>T 
public  company.     Upon  an  application  of  this  nature,  it  is  de^ 
that  the  Court  must  be  satisfied  by  affidavit  that  there  is  a  neces^V 
for  such  an  intervention.     There  have  not,  however,  as  yet  be«** 
many  cases  to  determine  what  evidence  will  be  deemed  rafficie^^' 

(h)  Maundrell  v.  Maondrell,  6  Ves.  773,  n ;  Doolittle  v.  Walton,  2  Dick.  4^ 
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»8e  of  ex  parte  Field  (c),  Sir  J.  L  Knight  Bruce,  V.  C,   EflTect  of  iha 

0  make  sach  an  order  upon  an  affidavit  of  the  petitioner,     ^Order!^ 

1  to  the  effect  that  the  deponent  had  been  informed  and  v^^^v^^^ 
lat  it  was  the  intention  of  the  trustee  to  sell  out  the  stock  Effect  of  the 
the  country.  ^'^*'- 

eel  of  such  an  order,  when  obtained,  seems  to  be  the 
lat  of  an  injunction,  and  it  continues  in  force  until  dis- 
f  order  of  Court.  But  as  the  Act  does  not  confer  upon 
rf  Chancery  any  new  and  summary  jurisdiction  to  adjudi- 
duputed  rights  without  a  bill  filed,  it  appears  that  such  an 
intended  only  for  interim  purposes,  and  that  it  will  be 
d  if  a  bill  be  not  filed  within  what  the  Court  shall  think 
ble  time  after  it  is  obtained  {d), 

lowing  case  has  occurred  upon  this  section  of  the  Act : 
2nd  June,  1842,  the  Marquis  of  Hertford,  as  residuary 
his  late  father,  obtained  an  order  ex  parte  from  Sir  J. 
V.  C,  to  restrain  the  transfer  of  a  sum  of  4000/.  new 
cent  annuities,  then  standing  in  the  name  of  Nicholas 
ho  had  been  valet  to  the  late  Marquis,  and  against  whom 
ment  was  then  pending  for  the  embezzlement  of  the 
ith  which  the  stock  had  been  purchased.  On  the  1st  July 
'  was  discharged  by  the  Vice-Chancellor  with  costs  (e). 
[oisy  however,  having  appealed  firom  that  decision  to  the 
ncellor,  the  execution  of  the  order  of  the  1st  July  was, 
ement  between  the  parties,  suspended  until  the  appeal 
Mild  be  heard.  In  the  mean  time,  the  indictment  was 
Suisse  was  acquitted,  and  on  the  12th  July,  being  a  few 
the  acquittal,  the  Marquis  filed  a  bill  against  Suisse,  the 
and  Company  of  the  Bank  of  England,  and  executors  of 
iarquis,  alleging  that  the  stock  had  been  purchased  by 
th  the  produce  of  certain  cheques  which  he  had  received 
late  Marquis  for  the  purpose  of  paying  bills,  praying  that 
ight  be  declared  a  trustee  of  the  stock  for  the  plaintiff*, 
in  injunction  might  be  granted  to  restrain  the  transfer 
I  the  13th  July,  the  appeal  motion  came  on  before  the  Lord 
ir,  when  an  order  was  made  by  consent  continuing  the 
g  order  as  to  1500/.,  part  of  the  stock  (/). 
on  was  subsequently  made  on  behalf  of  the  defendant, 
had  answered  the  bill  to  discharge  the  order  of  the  13th 

&  C.  2,  and  see  in  re  Mar-  (c2)  In  re  Marquis  of  Hertford,  1 
rtford ;  1  Hare,  584,  for  an    Hare,  584. 

bich  was  considered  snffi-        (e)  In  re  Marquis  of  Hertford,  1 
Hare,  584. 
(/)  1  Ph.  129. 
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Effect  of  the   of  July,  which  was  not,  (upon  the  soggesticMi  of  the  Lord  ( 
'^^^IJ^^     cellor)  by  t  motion  on  behilf  of  the  plaintiff,  to  continue  tbe< 

v^^^'v^^^  der,  as  in  the  alternatiTe  to  grant  an  injunction  in  the 

Whereupon,  Lord  Lyndhurst,  V.  C,  after  stating  the  frcti,  i 
"  The  present  application  is  to  discharge  the  restraining  order  ma 
to  the  1500/.  and  affidaTits  have  been  filed  in  support  of,  nid  iq 
opposition  to,  the  motion.  Some  objection  was  made  to  tks  md- 
ing  of  these  affidaTits;  and  it  was  contended,  on  the  pvtsf  die  Mf^ 
defendant,  that  the  question  must  be  decided  by  the  anm.  I  Mm 
think  there  is  no  foundation  for  the  objection.  When  a  verinb-  Ak^ 
ing  order  has  been  issued,  this  Court  has,  by  the  terms  <tf  Ik  Ad,  li? 
full  power  upcm  the  application  of  any  parties  interested,  to  dii-  f  »^ 
charge  or  vary  it,  and  the  Court  will  be  guided  in  the  euimof 
the  discretion  with  which  it  is  intrusted,  not  merely  by  the  M^ 
ments  contained  in  the  answer,  but  also  by  the  affidavits  fiM,  ■ 
well  in  opposition  to  the  answer  as  in  support  of  it.'' 

His  Lordship  then  went  into  the  merits  of  the  case,  and  eoBclo- 
ded  by  saying  that  he  did  not  feel  himself  justified  in  discbrgiBg 
the  restraining  order,  and  he  did  not  think  it  necessary  toaike       r 
any  order  upon  the  motion  of  the  plaintiff  to  continue  the  reitnift-      "^ 
ing  order,  or,  in  the  alternative,  to  grant  an  injunetim  it  the 
cause  (g). 

be^ad^fn™*^     It  appears  from  this  case  that  in  one  respect  a  restraiupg  erf** 

support  of  the  granted  under  the  Act  of  Parliament  is  a  more  effioient  security 

restraining       (^j^  ^  injunction  obtained  in  a  cause :  namely,  that  affidtnt^ 
order  con-  ,  ',  ,,  ..^i.       ..«««!- 

tradicting  the  maybe  read  to  prove  that  the  restrainmg  order  oagnt  to  be  co*^ 

answer.  tinned  although  they  are  contradictory  to  an  answer  filed  by  ^ 

person,  the  transfer  of  whose  fund  is  restrained.     Whereas,- ia  •^ 
injunction  cause,  the  plaintiff  is  usually  precluded  from  readi^^^ 
upon  a  motion  to  discharge  the  injunction,  affidavits  filed  in  opP^ 
sition  to  the  defendant's  answer.     The  reason  of  this  distinct^^' 
seems  to  be  that  the  restraining  order  is  obtained  upon  petition 
motion  independent  of  the  suit,  and  therefore,  upon  any  mot  i^ 
concerning  it,  the  answer  has  not  the  same  weight  which  is  att*'*     . 
uted  to  it  upon  an  interlocutory  application  in  the  caDsein  wls^^ 
it  is  filed. 

Form  of  the  The  petition  for  an  order  of  this  description  should  be  intittiJ^^ 

in  the  Act  of  Parliament,  and  also  in  the  name  of  the  persoim  ^^ 
whose  behalf  it  is  presented.  It  should  state  the  circumstaixO^ 
on  which  the  petitioner  relies  to  induce  the  Court  to  grant  the  ^^ 
quired  order. 


(g)  I  Ph.  203. 


/ 
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In  the  Marqais  of  Hertford's  case,  the  petition  prayed  that  a  SfiM  ?^}^ 
orii  of  injunction  might  issse.     And  the  order  made  upon  the     "^ordeiN 
letition  was^  "  That  an  injunction  be  awarded  to  restrain  the  Gov-  v^^^v^w./ 
mor  and  Company  of  the  Bank  of  England  tirom  transferring  the  Order  upon  it 
am  of  4000/.  Bank  annuities  standing  in  their  books  in  the  name 
f  Kichelm  Bukat,  until  the  fiirther  order  of  the  Court,  the  party 
ppljing  andertaking  to  aerre  the  said  Niehoha  Sniase  with  notice 
f  the  injmieUoo  within  tweaty-fbiur  hours  from  the  date  hereof." 
^wom  lliia  oaae,  it  night  be  inferred  that  the  practice  would  be  un- 
jor  lliia  sefiiioB  <^  the  Act  to  issue  a  writ  of  injunction  under  seal :  Whether  a 
Mji  opoB  raference  to  the  terras  of  the  Act,  it  seems  that  it  wonld  tion  dboddbT 
10  moM  cocrectf  instead  of  a  writ  being  iasued,  for  the  Court  mere-  inoed  under 
f  to  mmke  Mn  order  specifying  the  amount  of  like  etook  or  the  par-  '^* 
ienhr  shares  to  be  affected,  and  restraining  the  Bank  of  England 
r  ibe  pnblic  Company  in  the  names  of  which  the  stock  or  abares 
le  staadiBf  from  transferring  the  same. 

In  A  reeent  ease  before  the  V.  C.  of  Ekigland,  no  writ  was  Form  of  the 
■oed,  bat  aa  order  was  drawn  up  in  the  following  form :  — ^'  This  ^'^^'' 
Umixt  jdolk  order  that  the  London  Dock  Company  be  restrained 
•J  tlm  order  and  injunction  of  this  Court  firom  transferring,  or 
«rmittii|g  or  cansmg  to  be  transferred,  the  sum  of  750/.  stock 
taadii^  in  the  books  of  the  London  Dock  Company,  in  the  name 
f  A,  R«  mentioned  in  the  affidavit  of  C.  D.  (ike  petUiamq:)^  or 
ny  part  thereof  without  notice  to  the  said  C.  D.,  or  until  the  te- 
Imr  order  <if  this  Court" 

It  will  be  obsenred,  that  in  this  case  the  petitioner  was  not  put  Whether  the 
ipon  terms  to  give  notice  to  the  party  whose  fund  was  son^  to  2?J^'u*5 
0  aflSacled,  in  the  same  manner  as  was  done  in  the  Marquis  of  upon  termeof 
UiO^md'M  case.  S^'^  notice. 

As  wm  have  before  eeen  (k)  that  the  writ  of  execution  is  now  Manner  in 
ibolished,  there  does  not  seem  to  be  any  very  material  difEerenoe  o^'^nfe'^^e^* 
a  the  manner  in  which  the  restraining  order  will  be  enforced  in 
onseqoeaice  of  its  aot  being  under  aeaL    It  is  presumed  that  af- 
ar aenrice  of  the  order  itself,  ordinary  process  of  contempt  will 


(A)  Ante,  p.  J249. 
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How  writ!  of 

Distrinffu  ob  «  tt 

tainSd,  Section   U. 

The  Writ  of  Distringas. 

Having  now  stated  the  practice  with  respect  to  the 
restraining  order  authorized  by  the  4th  section  of  the  5th  Tic.  4C 
5,  the  next  subject  of  investigation  is  the  writ  of  distringti.  Tkmj 
remedy  is  not  one  of  recent  adoption  :  Previously  to  the  pawim^ 
Formerly  ii-  of  the  above-mentioned  Act,  where  a  transfer  of  stock,  or  pt-^p 
Exchequer.  ment  of  dividends,  was  sought  to  be  immediately  restrained,  tl:^ 
mode  of  proceeding  was  to  obtain  a  distringas  from  the  Court  ^ 
Exchequer  against  the  Bank,  and  to  serve  it  upon  the  secretiij  <« 
the  Bank  of  England,  accompanied  by  a  notice  that  the  oljeet  ^ 
the  distringas  was  to  prevent  the  transfer  of  the  stock,  or  ptyoesi 
of  the  dividends  as  described  in  the  notice.  The  statute  5  Vie.  «l 
5,  which  abolished  the  equitable  jurisdiction  of  the  Court  of  ESa> 
chequer,  has  conferred  upon  the  Court  of  Chancery  the  power  to 

5  luuTominff'  "®"®  ^^  ®*™®  ^**'  ^^''  ^^^  section  6,  it  is  enacted,  "That  in  the 
the  wriiof  dit-  place  and  stead  of  the  writ  of  distringas,  as  the  same  hasbMi 
*"°*^-  heretofore  issued  from  the  said  Court  of  Exchequer,  a  writ  rf  dis- 

tringas in  the  form  set  out  in  the  first  schedule  to  the  Act  AmB, 
on  and  afler  the  said  fifleenth  day  of  October,  1841,  be  iesaMe 
from  tne  Court  of  Chancery,  and  shall  be  sealed  at  the  Subpoena 
Office  ;  and  that  the  force  and  effect  of  such  writ,  and  the  practice 
under  or  relating  to  the  same  shall  be  such  as  is  now  in  force  in 
the  said  Court  of  Exchequer." 
How  the  writ  j^^  ^^^^^  ^^  obtain  a  writ  of  this  description,  all  that  is  ncces- 
obtained.  r         >  .     u  u 

sary  is  that  the  person  applying  for  it,  or  his  solicitor,  shoold  DC 

able  to  make  an  affidavit  in  the  following  form,  which  is  prescrib- 
ed by  the  2nd  Order  of  November,  1841  :  — 
Affidavit.  A.  B.  (the  name  of  the  party  in  whose  behalf  the  writ  is  ssed 

out),  V.  the  Governor  and  Company  of  the  Bank  of  England. 
I,  of  do  solemnly  swear  that,  according 

to  the  best  of  my  knowledge,  information,  and  belief,  I  am  (o^t  v 
the  affidavit  is  made  by  the  solicitor,  A,  B.  of  is)  bcncr 

cially  interested  in  the  stock  hereinafter  particularly  described,  ^^ 
is  to  say  (here  specify  the  amount  of  the  stock  to  be  affected  hf  w* 
writ,  and  the  name  or  names  of  the  person  or  persons  or  bodtfpoH^ 
or  corporate  in  whose  name  or  names  the  same  shall  be  standing) 

The  writ  itself  is  prepared  by  the  solicitor  of  the  applicant  id 
the  form  prescribed  by  the  Act  of  Parliament,  as  follows  :  — 
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Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  How  sealed 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  ^^^^^^11^ 
Sheriffs  of  London,  greeting.    We  command  yon  that  you  omit  not  ponn  of  the 
by  reason  of  any  liberty,  but  that  you  enter  the  same  and  distrain  writ. 
the  Govemor  and  Company  of  the  Bank  of  England  by  all  their 
lands  and  chattels  in  your  bailiwick,  so  that  they,  or  any  of  them, 
do  not  intermeddle  therewith  until  we  otherwise  command  you : 
and  that  yoa  answer  us  in  the  issues  of  the  said  lands  so  that  they 
do  i^pear  before  us  our  High  Court  of  Chancery  on  the 

to  answer  a  certain  bill  of  complaint  lately  exhibited     i 
agaiiut  them  and  other  defendants,  before  us  in  our  said  Court  of 
Chancery  by  complainant ;  and  further  to  do  and  re- 

ceiTC  what  our  said  Court  shall  then  and  there  order  in  the  prem- 
ises, and  that  you  then  leave  them  this  writ. 

Witness  ourself  at  Westminster  this  day  of 

b  the  year  of  our  reign. 

Devon. 

The  writ  and  affidavit  having  been  prepared  in  the  manner  above 
stated,  the  next  step  is  to  have  the  writ  duly  sealed.  For  this  pur- 
pose the  Ist  Order  of  the  17th  of  November,  1841,  directs,  **  That 
any  person  at  persons  claiming  to  be  interested  in  any  stock  tran^-  ^J^  whom  pre< 
ferable  at  the  Bank  of  England,  standing  in  the  name  or  names  of  ^^^ 
any  other  person  or  persons  or  body  politic  or  corporate  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  ifngland, 
may,  by  his  or  their  solicitor,  prepare  a  writ  of  distringas  pursuant 
to  the  said  Act  in  the  form  set  out  in  the  first  schedule  to  the  said 
Act,  and  may  present  the  same  for  sealing  at  the  Subpoena  Office." 

And  by  the  2nd  of  the  same  Orders  it  is  directed,  **  That  upon  How  sealed. 
the  presentment  of  such  writ  for  sealing,  and  on  leaving  with  the 
patentee  of  the  Subpoena  Office  an  affidavit  duly  sworn  by  the  per- 
son or  one  of  the  persons  applying  for  such  writ  or  his  solicitor, 
before  one  of  the  Masters,  or  Masters  extraordinary  of  this  Court, 
in  the  form  set  out  at  the  foot  of  those  Orders,  the  same  writ  shall 
(in  conformity  with  the  Orders  of  this  Court  for  issuing  and  seal- 
ing writs  of  subpcBna)  be  forthwith  sealed  with  the  seal  of  the  Sub- 
pcena  Office;  and  such  writ,  when  sealed,  shall  have  the  same 
force  and  validity  as  the  writ  of  distringas  heretofore  issued  out  of 
the  Coart  of  Exchequer." 

The  next  subject  of  consideration  is  the  effect  of  such  a  writ  af-  Effect  of  the 
tcr  it  is  obtained :  it  will  be  recollected  that  the  Act  directs,  that  ^'**' 
''  The  force  and  effect  of  such  writ,  and  the  practice  under  or  re- 
lating to  the  same,  shall  be  such  as  is  now  in  force  in  the  Court  of 
Exchequer ;"  subject,  however,  to  order,  thereafter  to  be  made  in 


UaO  '  WriU  wad  Oinkn  fii  Ik 


WntofDii.  00  Exuhaqser  was  tei  aMed  by  Laid  LfndlMna  a  tfpali 


Anrfot  («).    ""TbemkofdiatriDgaawM  ^wMdndorttidl 
pnctioe,  md  this  aibriad  m  o|iportiiBil|r  of  kudmng  tirilftr 
uliei^  tlie  psapertj  being'  aeaoMd  in  thv 
tio»was  fiif  file  Bank,  npon  an  app&Mtion 
ibr,  to  give  notion  of  it  to  dio  party  wto^  bnd 
Old  onlews  bill'  wav  filed^  and  an  iajnnelioat 
limited  time,  tbe  beaait  of  tin  ( 
Onderotdaia       Tbe  Ordwi  io  Chaamfy  upon  the  anbjeet  fc'naf  aaaatahia 
inChaneary.    mattiiaiiy  varied  diia  pwctiee  of  Aa  Cawrt  of  Kaallannw    %ii 
S»d  Order  of  17tk  November,  1841,  •*8aoh  writ  ^dkuh^wd 
attpaoeem  theremder,  may  el  any  time  be  diaohafged  If  lla» 
der  of  this  Ckmrt,  to  be  obtained  aa  of  ooorae,  lyoD  Ami  padimtf 
the  party  on  whose  behalf  the  writ  waa  inmed,  and' to-tMraMml 
upon  the  application  by  motion  or  notke,  or  by  petiliun  dalf  m^ 
ed  of  any  other  person  dai  ming  to  be  interested  in  the  slock  nqk 
to  be  afieated  by  sacfa  writ,  and  thai  opoo  or  after  anak  fffaa- 
tinn,  aneh  aosts  timveof  and  m  relaliatt  themaa^  andfta  ttvnil 
wait,  as  li»  tUb  Ceart  shaU  aeem  jnst;  may,  if  thwCeulshdlii* 
Sty  be  aararded  and  erdemd  to  be  paid  by  the  persbn  arfWMB 
who  obteined  such  distringM,  or  upon  an  applibatibnif  myaiv 
person  or  persons  by  such  person  or  perscms.'' 
How  lonff  the       ^^  ^^^  ^^^  Order,  "  The  Governor  and  Company  oftbeBiak  o( 
writ  operates    England,  having  been  served  with  such  writ  of  distrmgUt  ^ad  i 
after  notice,      notice  not  to  permit  the  transfer  of  the  stock  in  such  ncdce,  and 
in  the  said  affidavit  specified,  or  not  to  pay  the  dividends  thereon; 
and  having  afterwards  received  a  request  from  the  party  or  parties 
in  whose  name  or  names  such  stock  shall  be  standing,  or  some 
person  on  his  or  their  behalf,  or  representing  him  or  them,  to  al- 
low such  transfer,  or  to  pay  such  dividends,  shall  not,  by  foreeor 
in  consequence  of  such  distringas,  be  authorized  without  the  Or- 
der of  this  Court  to  refuse  to  permit  such  transfer  to  be  madei « 
to  withhold  payment  of  such  dividends  for  more  than  eight  ixp 
after  the  date  of  such  request." 

It  remains  now  only  to  be  stated,  that  the  ftiot  of  a  person  In^ 
ing  sued  out  the  writ  of  distringas,  does  not  preclude  him  ft^n 
subsequently  presenting  a  petition  for  a  restraining  order  an^ 
the  fourth  section  of  the  Act  {k).  Indeed,  as  we  have  seen,  the 
efibct  of  the  writ  of  distringas  is  only  temporary ;  if  the  ptfst* 
who  obtains  it  wishes  to  continue  the  restraint  upon  the  transfefi 

(t)  1  Fh.  130^  (II).  (k)  1  Ph.  138; 
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;  either  obtain  a  restraining  order  under  the  fourth  section,        Cotu. 
•  by  filing  a  bill  against  the  party  interested  in  the  fund,  obtain 
regular  injunction  against  the  Bank  under  the  st  40  Geo.  III. 

aa 

By  the  5th  Order  of  the  same  Orders,  it  is  directed, ''  That  upon  Cotu. 
iTing  sQch  affidavit  as  aforesaid,  with  the  patentee  of  the  Sub- 
ana  Office,  there  shall  be  paid  to  such  patentee  the  sum  of  one 
illing  for  filing  such  affidavit,  and  that  within  twenty-four  hours 
>m  the  time  when  such  affidavit  shall  be  so  left,  the  said  patentee 
aB  pay  the  said  sum  of  one  shilling  to  the  Clerk  of  the  Affidavits, 
id  cause  such  affidavit  to  be  filed  and  registered  at  the  office  of 
ich  aerL" 

By  the  5th  Order,  upon  the  sealing  of  such  writ  of  distringas  the 
im  of  five  shillings  and  sixpence  shall  be  paid  to  the  patentee  of 
e  SubpcBna  Office,  and  that  out  of  such  sum  the  said  patentee 
lall  pay  the  sum  of  four  shillings  to  the  Accountant-general,  to 
(  by  bim  placed  to  the  credit  of  the  account,  entitled  **  the  Suit- 
B*  Pee  Fond  Account." 

The  7th  Order  directs,  that  "For  and  in  respect  of  the  prepar- 
ion  and  service  of  such  writ  of  distringas,  and  the  pracipe  and 
tendance  in  respect  thereof,  such  costs  shall  be  allowed  as  by 
te  rules  and  practice  of  this  Court  are  allowed  for  the  prepara- 
Dn  and  senrice  and  attendance  in  respect  of  a  writ  of  subpoena 
» anawer  a  biU." 


Section  III. 
Stop  Orders. 

The  writs  and  orders  hitherto  considered  in  this  Chapter  apply 
>  government  stocks  and  shares  in  public  companies,  but  they  do 
ot  extend  to  funds  in  Court  standing  in  the  name  of  the  Account- 
Dt-general. 

With  xespeci  to  funds  of  this  description,  whether  they  are  To  what  funds . 
inding  to  the  general  credit  of  a  cause,  or  whether  they  have      ^ 
een  carried  over  to  any  particular  account,  the  Court,  in  its  own 
irifldiction,  without  any  statutory  authority,  has  always  exercised 
le  power  of  issuing  what  are  called  Stop  Orders.      Any  person.  Who  entitled 
(though  not  a  party  to  the  Cause  in  which  the  fund  is  standing,  ^  '   P  ^     ^* 
'ho  has  become  interested  in,  or  entitled  to  any  such  fund,  or  to 
oy  share  thereof,  may  apply  by  petition  to  that  Court  to  which 
tie  cause  is  attached,  for  an  order  preventing  the  payment  of  the 
ind  in  question  without  notice  to  the  applicant. 
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Serrice  of  the 
Petition. 


tion  must 
state. 

What  evi- 
dence requi- 
site. 


On  whom  pcti 
tion  must  be 
served. 


The  petition  for  this  purpose  mast  show  generally  the  title 
the  assignor,  although  it  is  not  absolutely  necessary  that  it  shon^t^j^ 
What  the  peti-  show  the  particular  share  of  the  fund  to  which  he  was  entitled. 

Secondly,  it  must  show  the  assignment  to  the  petitioner  (^. 
These  facts  should  not  only  be  stated  in  the  petition,  bat  the  Ccurt 
must  have  proof  that  they  are  truly  stated.     The  former,  Dame/j; 
the  title  of  the  assignor,  will  usually  appear  from  the  proceedings 
and  records  in  the  cause ;  where  this  is  not  the  case,  it  most  I>e 
established  by  affidavit  (m).     The  latter,  namely,  the  assignmeot 
to  the  petitioner,  is  generally  proved  by  the  assignor  either  jdning 
in  the  petition,  or  appearing  and  admitting  it ;  when  this  is  not  the 
case,  the  assignment  must  be  proved  in  the  regular  way  (»}.    To 
obviate  the  expense  of  strictly  proving  the  deed,  it  is  not  anuaal 
for  the  assignment  to  give  the  assignee  power  to  use  the  naoie  cf 
the  assignor  as  a  co-petitioner. 

It  was  formerly  necessary,  upon  applications  for  stop  orders, 
that  the  petitioner  should  give  notice  to  all  the  persons  interait^sA 
in  the  fund ;  for  as  there  was  no  provision  enabling  the  Conrt    ^^ 
make  the  person  applying  pay  the  costs  consequent  upon  the  ■— ^" 
der,  it  was  considered  unjust  that  a  person  should  obtun  m  orS—  * 
affecting  another  party's  fund  in  his  absence  (o).      To  prevent  C=^ 
necessity  of  serving  so  many  persons  upon  a  petition  of  this  ki^^^ 
a  General  Order  was  issued  on  the  3rd  of  April,  1841,  whicli  c — -■**' 
rects,  '*  That  in  all  cases  where  any  stocks  or  funds  are  or  shall 
standing  in  the  name  of  the  Accountant-general  of  the  Court  IS 
the  general  credit  of  any  cause,  or  to  the  account  of  any  class  c 
classes  of  person,  and  an  order  shall  be  made  to  prevent  the  Iran 
fer  or  payment  of  such  stocks  or  funds,  or  any  part  thereof,  witT 
out  notice  to  the  assignee  of  any  person  or  persons  entitled  c 
expectancy  or  otherwise  to  any  share  or  portion  of  such  stocks  ^ 
funds,  the  person  or  persons  by  whom  any  such  order  shall  be  o' 
tained,  or  the  shares  of  such  stocks  or  funds  affected  by  such 
der,  shall,  at  the  discretion  of  the  Court,  be  liable  to  pay  any 
charges,  and  expenses,  which  by  reason  of  any  such  order  harii 
been  obtained,  shall  be  occasioned  to  any  party  to  the 
or  any  person  interested  in  any  such  stocks  or  funds ;  and  hen< 
forward,  any  person  presenting  a  petition  for  any  such  order 
aforesaid  shall  not  be  required  to  serve  such  petition  upon  < 


o/ 


to 
or 

th- 


is 


(I)  Wood  t>.  Vincent,  4  Beav.  409. 
(m)  Quarman  r.  Williams,  5  Bea v. 
133. 

(n)  Wood  V.  Vincent,  ubi  supra; 


Winchelsea  v.  Garr«tt,  1  Ben.^ 
(o)  Day  V.  CroH,  4  Beav.  34 ;  Xre- 
vezanl  p.  Frazer,  3  Bcav.  283. 
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ties  to  the  cause,  or  upon  the  persons  interested  in  parts  of  the     Chugmg 
oki  or  funds  not  sought  to  be  affected  by  any  such  order."  ^^^>X^y 

Plus  Order,  although  it  dispenses  with  the  necessity  of  persons 
ig  serTed  with  the  petition  merely  because  they  are  interested  ^^^^  °\c^^ 
he  fund,  or  parties  to  the  cause,  yet  it  does  not  do  away  with  der,  3rd  April, 
neeeflBity  of  the  assignment  b^ing  proved,  so  that  the  assignor  1^^- 
il  still  be  served  with  a  petition  presented  by  the  assignee  alone 
I.     The  order  as  now  drawn  up  by  the  registrars  is  prefaced  by 
ilKnission  on  the  part  of  the  assignee,  to  be  bound  by  the  Gen- 
Order  of  1841  {q), 

Whok  the  order  has  been  passed  and  entered,  it  must  be  deliv-  Effect  of  a  stop 
d  at  the  Accountant-general's  office.     The  effect  of  it  is,  that 

fimd  to  which  it  applies  cannot  be  paid  until  either  it  is  direct- 
'iseharged,  or  until  some  order  is  made  expressly  directing  pay- 
Bt  notwithstanding  the  previous  stop  order.  A  party  who  has 
tined  a  stop  order  may  appear  at  the  hearing  of  the  cause  for 
ther  directions,  or  upon  a  petition  being  presented  for  payment 
the  fand  to  the  party  in  the  cause  who  claims  it.  The  Court 
i  thea  either  discharge  the  stop  order,  or  direct  payment  to  the 
von  who  has  obtained  it,  according  to  what  appear  to  be  the 
hts  of  the  parties. 

We  have  before  seen  (r),  that  a  judgment  creditor  is  enabled  1  &  2  Vic.  c. 
ler  the  1  d&  2  Vic.  c.  110,  sec.  14,  to  obtain  from  a  Judge  of  ^^^'  ^^'  ^^• 
I  of  the  Superior  Courts  an  order  charging  government  stock 
shares  of  public  companies  belonging  to  the  debtor.  It  has 
in  determined  that  this  order  can  only  be  made  by  a  Jud^e  at 
mmon  Law,  and  not  by  a  Judge  in  Equity  (5).  At  first  some 
ibt  was  entertained  whether  such  an  order  could  be  made  as  to 
ids  standing  in  the  name  of  the  Accountant-general.  A  second 
t,  8  d&  4  Vic.  c.  82,  has  made  it  clear  that  such  funds  be  so 
urged.  When  a  charging  order  of  this  kind  has  been  made,  a 
art  ot  Equity  will  direct  a  stop  order  as  auxiliary  to  such  a 
irge  (<).  And  even  where  such  a  charging  order  had  not  been 
ie,  bat  where  the  creditor  had  caused  a  writ  oi  fieri  facias  to 
le,  the  Court  has  stopped,  at  the  instance  of  the  creditor,  pay- 
Dt  of  funds  in  Court  to  the  debtor  (ti).  It  seems  also  that 
ere  a  judgment   creditor  has  obtained  a  charging  order  under 

statute,  he  may  sustain  a  suit  for  the  immediate  protection 
the  interest  he  has  acquired  by  his  judgment,  notwithstanding 

9)  Parsons  v.  Groome,  4  Beav.  (s)  Halkes  v.  Day,  10  Sim.  41. 

:  (t)  Ibid. 

7)  2  BeaT.  xi.  hi)  Robinson  r.  Wood,  5  Beav. 

r)  Ante,  p.  1242.  388. 


1«M  aitf  Orim. 

CSii^diif    the  six  monlhs  mentioned  in  the  Btatate  hiTe  not  eiqiii 
^"^'      cannot,  howoTer,  upon  petition,  obtain  payment  of 
which  the  order  has  be«i  applied,  althoagh  die  Court 
him  a  itop  order  (jr). 

(s)  Pointer  v.  WiUunai  8  Hare,  '    M  Whitfield  v.  M 
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CHAPTER    XXXVII. 

OF  THE  WRIT  OF  NE  EXEAT  REGNO  (1). 


Sect.  I.  —  In  what  Cases  issued  (2). 

ezeat  Regno  is  a  writ  which  issues  to  restrain  a  person  from  Nature  of  the 

It  of  the  kingdom,  without  the  king's  license  or  the  leave  of 

H    It  18  a  high  prerogative  writ,  which  was  originally 

le  to  purposes  of  state  only,  but  was  afterwards  extended 

e  transactions  (a)  (3). 

I  mostly  used  where  a  suit  is  commenced  in  this  Court  9"  ^hat  occa- 

i  man,  and  he,  designing  to  defeat  the  other  of  his  just  de-  * 

r  to  avoid  the  justice  and  equity  of  this  Court,  is  about  to 

kd  sea,  so  that  the  duty  will  be  endangered  if  he  goes  "  (6). 

exeat  regno  issues,  only,  where  the  claim  upon  the  party    . 

road  is  equitable,  and  it  will  be  refused  upon  a  mere  de-  — ;- only  upon 

Law  for  money ;  "  for  there,"  it  is  said,  « the  defendant  ^j^^f^^  ^^' 

Treated,  and  obliged  to  give  bail,  who  will  be  liable,  un- 

kma  V.  Petrie,  10  Vea.  164.        (b)  Prac.  Reg.  289. 


the  history  and  uses  of  this  writ,  see  2  Story  Eq.  Jar.  §  1465,  to 

cases  showing  under  what  circumstances  this  writ  will  be  granted 
t  Btates,  see  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  577,  note  (a) ;  Vir- 
odes  V.  Cousins,  6  Rand.  188;  Alabama,  Lucas  v.  Hickman,  2 
North  Carolina,  Edwards  v.  Masiey,  1  Hawks,  359 ;  South  Car- 
:ott  T.  Richardson,  4  Desaus.  108 ;  DeCarriere  v.  DeCalonne,  4 
Vesey,  478,  note  /a),  by  Mr.  Sumner,  and  for  the  English  cases 
Iovenden*s  note,  io.  592. 

8  writ  has  now  become  an  ordinary  process  of  Courts  of  Equity  ; 
s  much  a  writ  of  right  as  any  other  process  used  in  the  administra- 
tioe.  It  must  be  granted  when  a  proper  case  is  presented.  Glea- 
sb^,  1  Clarke,  551;  Gibert  v.  Colt,  1  Hopk.  499;  Mitchell  r. 
Paige,  606.  It  is  now  resorted  to  merely  for  the  purpose  of  ob- 
uitable  bail.  Mitchell  v.  Bunch,  ubi  supra.  Whenever  the  de- 
tends  leayinff  the  State,  the  plaintiff  upon  producing  evidence  of 
ition,  and  of  nis  equitable  claims  against  tfte  defendant,  has  a  right 
utable  bail.  lb.  The  only  proper  use  of  this  writ  is  to  detain  the 
the  defendant  to  respond  to  the  decree  of  the  Court ;  and  when 
of  action  is  such,  that  the  |»er509tof  the  defendant  cannot  be  touch- 
iie  decree,  either  by  execution  or  attachment,  the  writ  will  not 
lesson  V,  Bisby,  1  Clarke,  551.  See  Johnson  r.  Clendennin,  5 
•hn.463. 
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Nature  of  the  iggg  xh^j  surrender  him,  and  he  may  be  as  easily  taken  by  tha 
Demand.  .  u  /  \  /i\ 

process  as  on  a  it€  exeat  regno     (c)  (1). 

may  be         It  is  not,  however,  the  mere  circumstance,  that  the  defeodaol 

*"  uto*^"'*  ^^^  ^®  arrested  and  held  to  bail  at  Law,  which  indaces  the  Ccatt 

to  f  eiuse  a  ne  exeat  regno  for  a  legal  demand ;  it  will  not  ereo 

grant  it  in  cases  where  the  defendant  is  not  liable  to  arrest,  urn 

the  case  of  an  attorney  who  is  privileged  from  arrest  {d), 

T — *^®  *!*  ,.       The  only  exception  to  the  rule,  which  requires  the  denntflD 
the  case  of  all- ,  .,,..,.  1    „  .  ,,       .«..,. 

mony.  be  equitable,  is  in  the  instance  of  alimony  decreed  by  the  Spintoal 

Court,  in  which  case,  as  the  Spiritual  Court  cannot  take  bail,  this 

Court  will  lend  its  assistance  to  the  woman  {e)  (2). 

(c)  Per  Lord  Hardwicke,  in  Pearne        {d)  Gardner  v. ^  15  ?efc44i 

V.  Lisle,  Amb.  75;  vide  etiam,  Brock-        (f)  Pearne    v.  Lble,  Aab.  TS; 

er  9.  Hamilton,  1  Dick.  154 ;  Grimes  Smithson*s  case,  2  Vent  345;  IM 

9.  Stritho,  2  Dick.  469;  ez  parte  v.  Read,  1  Ch.Ca.115;  A]ioa.2Alk. 

Duncombe,  2  Dick.  503 ;  Crosley  r.  210 ;  ex  parte  Whitmore,  1  Diek.143; 

Marriot,  ibid.  609 ;  ex  parte  Brunker,  Head  v.  Head,  3  Atk.  296 ;  Shiflw  f. 

3  P.  Wms.  314 ;  Anon.  2  Atk. 210 ;  1  Shaaoe, 7  Ves.  171 ;  Dawson  f.Oiw< 

Dick.  82,  S.  C.  sub.  nam.  King  v.  son,  ibid.  173 ;  HaflSsy  «.  Hiftft  1^ 

Smith ;  Anon.  1  Bro.  C.  C.  376;  At-  Yes.  261. 
kinson  v.  Leonand,  3  Bro.  C.  C.  218. 


(1)  The  writ  of  ne  exeat  will  not  in  general  be  granted,  except  in  cum  of 
equitable  debts  or  claims  not  recoverable  at  law.  Atkinson  v.  Leonird,  3 
Bro.  C.  C.  (Perkins's  ed.)  223,  note  (a) ;  2  Story  Eq.  Jur.  §  1470,etieq.; 
Sejmour  v.  Hazard,  1  John.  Ch.  1 ;  Smedburg  v.  Mark,  6  John.  Cii.  138; 
Porter  v.  Spencer,  2  John.  Ch.  169,  170  ;  Mitchell  v.  Bunch,  2  Pup?,  61)6; 
Brown  v.  Haff,  5  Paige,  235;  De  Rivafinoli  v.  Corsetti,  4  Paige,  2b4 ;  Nix- 
on V.  Richardson,  4  Desaus.  108  ;  Cox  v.  Scott,  5  Har.  &  John. 384;  Pu* 
mer  v.  Van  Doren,  2  Edw.  425  ;  Gleason  v.  Bisby,  1  Clarke,  551;  ^^^ 
V.  Cousins,  6  Rand.  188  ;  Lucas  r.  Hickman,  2  Stew.  11.  In  North  Carolina, 
the  rule  of  granting  a  ne  exeat  only  in  cases  of  equitable  demands,  appjiw 
where  money,  not  property,  is  the  subject  in  controversy.  Edwards  v.  Ma»* 
sey,  1  Hawks,  352. 

The  exceptions  to  this  rule,  that  this  writ  lies  only  in  cases  of  eqnitabkde 
mands,  as  stated  by  Mr.  Justice  Story,  are —  Ist,  alimony ;  2nd,caieiofac* 
count.  2  Story  Eq.  Jur.  §  1471-1473.  See  Atkinson  r.  Leonard,  3  Bw- 
C.  C.  (Perkins's  ed.)  223,  note  (a).  In  these  two  cases.  Courts  of  Law  mm 
of  Equity  have  concurrent  jurisdiction.  Atkinson  v.  Leonard,  nbiiflp'*» 
Rhodes  r.  Cousin,  6  Rand.  188;  Mitchell  v.  Bunch,  2  Paige,  606;  Nixon 
V.  Richardson,  4  Desaus.  108.  . 

The  act  to  abolish  imprisonment  for  debt  in  New  York  has  not  depriTW 
the  Court  of  Chancery  of  the  power  to  issue  a  writ  of  ne  exeat,  in  caiw  ™ 
equitable  cognizance,  where  such  writ  would  have  been  allowed  previoM^ 
the  passage  of  that  act.  Brown  v.  Haff,  5  Paige,  235.  See  Ashworth  *• 
Wrigley,  1  Paige,  301. 

If  the  cause  of  action  is  such,  that  the  person  of  the  defendant  cannot  be 
touched  under  the  dectee  either  by  execution  or  attachment,  the  writ  will 
not  be  issued.  Gleason  r.  Bisby,  1  Clarke,  551.  As  to  the  demand!  on 
which  this  writ  is  granted  see  DeCarriere  v.  DeCalonne,  4  Sumner's  Ve«. 
577,  592,  Mr.  Hovenden's  notes  ;  Atkinson  v.  Leonard,  3  Bro.  C  C  (P^* 
kins's  ed.)  218  to  224,  notes ;  Russell  v.  Asby,  5  Sumner's  Veaeft  ^ 
note  (a). 

(2)  See  next  note  above. 
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It  IB,  however,  only  where  there  has  been  an  actual  decree  for  Nature  of  the 
alimoojy  that  this  Conrt  will  issue  the  writ,  and  it  has  refused  to  v^^J*!!^^ 
do  so  npon  the  mere  allegation  that  the  plaintiff  was  suing  her  j^  ^^^^  of  ali- 
biMband  in  the  Ecclesiastical  Court ;  if  she  had  not  obtained  a  mony  only 
decree  {/);  and  it  seems  that,  even  where  there  has  been  a  de-  Itere  has  been 
cree  for  alimony,  the  writ  will  not  issue  pending  an  appeal  from  actaal  decree ; 

it  bj  the  hosband  {g).    Nor  will  it  be  issued  for  interim  alimony, nottsraed 

granted  pemdaUe  lite,  before  a  decree  (h) ;  nor  for  any  other  sum  ^la/*^  '^' 
than  that  which  is  actually  due  for  the  alimony  and  costs  (t). 

With  reference  to  what  will  be  considered  as  such  an  equitable  Nature  of 

demand  as  may  be  the  foundation  for  a  ne  exeat  regno,  it  is  to  be  eqmublede- 

^*  mand  upon 

noticed,  that,  wherever  a  party  has  a  claim  against  another,  which  which  iMoed. 

he  can  only  enforce  in  a  Court  of  Equity,  the  Court  will  issue 
the  writ;  iherefcure,  where  a  man  had  executed  a  bond  to  the  trus- 
tees of  his  marriage  settlement,  a  party,  beneficially  interested  in 
the  money  secured  by  it,  was  allowed  to  have  a  ne  exeat  regno 
against  the  obligor  (A:).  The  same  principle  was  afterwards  acted 
upon  by  Lord  Eldon,  in  Grant  v.  Grant  (/).  It  b,  however,  to 
be  dbsenred,  that,  in  a  case  where  a  bill  was  filed  by  a  residuary 
legatee  against  the  executor  and  a  debtor  to  the  estate  stating, 
that,  by  colhision  between  them,  the  defendant  was  suffered  to  re- 
main unpaid,  and  that  the  debtor  was  about  to  leave  the  country, 
Lwd  Eldon  refused  the  application  for  a  ne  exeat  regno,  saying, 
he  did  not  know  any  instance  where  it  had  been  done  (m).  It  is 
to  be  recollected,  that  the  foundation  of  the  equity  in  this  case  was 
the  coUnsion,  alleged  in  the  bill,  between  the  executor  and  the 
ddrtor;  his  Lordship's  decision,  therefore,  was  probably  governed 
by  the  principle  laid  down  by  him  in  a  case,  mentioned  by  Mr. 
Beanies  in  his  Treatise  upon  the  Writ  of  Ne  exeat  Regno  (n),  in 
which  the  plaintiff*  filed  his  bill  on  the  ground  of  fraud,  stating  a 
large  balance  to  be  due  to  him  from  the  defendant;  and  the  writ 
was  reftased  by  Lord  Eldon,  who  said  —  "  Here  I  am  called  upon 
to  grant  the  writ  in  a  case  of  alleged  fi'aud,  and  that,  by  the 
firandolent  conduct  of  the  defendant,  such  a  sum  will  be  due ;  this 
is  going  further  than  the  Court  ever  has  gone."  The  same  prin- 
ciple had  also  been  acted  upon  by  his  Lordship,  in  Jackson  v, 

(/)  Shafioe  v.  Shafloe,  7  Ves.  171 ;  Daweon  v.  Daweon,  ubi  supra ;  Haf- 

Goglar  V.  Coglar,  1  Ves.  J.95,  [Sam-  fey  v.  Haffbey,  ubi  supra. 

Mr't  ed.  note.]  (k)  Leake  v.  Leake,  1  J.  &.  W. 

(g)  Street  v.  Street,  1  T.  &  R.  605. 

»  (0  3  Rum.  599. 

ik)  Ibid.  (m)  Graves  r.  Griffith,  IJ.  &  W. 

(t)  Shaftoe  v.  Shaftoe,  ubi  supra;  646. 

(n)  fieames  on  Ais  ezeat,  p.  56. 


1926 


Of  the  Writ  of  Ne  exeat  Regno. 


Nature  of  the 
Demand. 


Granted 
where  equita- 
ble jurisdiction 
concurrent 
with  law,  as  in 
cases  of  ac- 
count ; 
or  to  re- 
cover money 
due  on  a  lost 
bond; 


Petrie  (o),  in  which  the  bill  was  filed  to  Bet  aside  a  sale  of  t  We^ 
India  estate,  suggesting  that  the  sale  was  fraudulent,  and  that  tK 
defendant  was  therefore  liable  to  account  for  the  rents  and  prafib 
and  was,  on  that  account,  indebted  to  the  plaintiff;  buthiiLorcf. 
ship  refused  the  writ,  observing,  that  the  foundaftioo  of  theeqnitj, 
in  the  case,  was  the  alleged  fraud  "  not  particularly  sUlad  \mt 
only  upon  information  and  belief;  considering,  therefore,  tint,  at 
some  period,  the  contract  will  be  set  aside  in  this  Conrti  lad  the 
purchaser  will  therefore  become  a  debtor  for  the  rents  andpofits, 
it  is  beyond  all  sight  to  grant  this  writ  in  such  case." 

The  Court  lias  also  refused  to  grant  the  writ  to  assist  proeoi 
of  contempt,  by  which  payment  of  costs  is  enforced  (p),  aUM^ 
it  has  been  granted  for  that  purpose  in  Ireland  (9).  ItaeNM^ 
however,  that  where,  upon  the  taxation  of  a  Solicitor's  UH,  be  ap- 
pears to  have  been  over-paid,  the  Court  will  grant  a  m  eud  to 
prevent  his  going  abroad,  and  that  without  requiring  a  bill  to  be 
previously  filed  (r). 

It  is  to  be  observed,  in  this  place,  that  although  the  Court  wiD 
not  grant  a  ne  exeat  regno  where  the  demand  is  at  Law,  it  wiD 
not  refuse  it  merely  because  the  plaintiff  might  have  relief  it  LiVi 
if  the  case  be  one  in  which  the  Court  of  Chancery  kas  a  cooev- 
rent  jurisdiction  (1),  as  in  the  case  of  a  suit  for  an  account  (1)  (S)- 

So  also  the  Court  will  grant  the  writ  upon  a  bill  to  reeorer  tbe 
amount  due  upon  a  bond  which  has  been  lost,  altbong^  bf  tbe 
present  practice  of  the  Courts  of  Law,  a  plaintiff  may  now  dedire 
upon  a  lost  bond,  which  he  could  not  do  formerly;  for  the  Court 
of  Chancery  does  not  consider  that  the  circumstances  of  a  Court 
of  Common  Law  having  by  an  extension  of  its  rules  acqaired  a 
concurrent  jurisdiction,  is  sufficient  to  defeat  its  jurisdiction  in 
Equity  (t). 


(0)  10  Vc8.  165,  [Sumner's  ed. 
notes.] 

(p)  Goodman  v.  Sayers,  5  Mad. 
471. 

(q)  Stewart  v.  Stewart,  1  B.  <&  B. 
73. 

(r)  Loyd  v.  Cardy,  Prec.  in  Ch. 
171  ;  sed  vide  ex  parte  Brunker,  3  P. 
Wm.  312. 

(j)  Jones  V.  Alephsin,  16  Ves.  470 ; 


et  Tide  Jones  r.  Sampson,  6  Veii^i 
Russell  V.  Asby,  5  Ves.  96,  [Sam- 
ner's  ed.  98,  note  (a)]  ;  Amiaatk  •• 
Barclay,  8  Ves.  597 ;  Hannty  ••  M  • 
EnUre,  11  Ves.  55;  Howden«.Bog- 
ers,  1  V.  &  B.  129;  Dick  r.SwintoD, 
ibid.  371 . 

(0  Atkinsons.  Leonard,  3  BroC. 

C.  218. 


(1)  See  Lucas  v.  Hickman,  2  Stew.  11. 

(2)  See  ante,  1926,  note ;  2  Story  Eq.  Jur.  §  1471,  §  1473;  Atkinwn  t. 
Leonard,  3  Bro.  C.  C.  (Perkins's  ed.)  223,  note  (a)  ;  Rhodes  v.  Coaiini,  6 
Rand.  188;  Mitchell  v.  Bunch,  2  Paige,  606;  Nixon  v.  RichardsoD,  4  De 
saus.  108. 
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The  same  principle  will  also  extend  to  cases  of  specific  perfor-  ^^^^  Courts 

nance^  for  although  in  such  cases  the  vendor  may  have  a  right  to    concurrent 

proceed  at  Law  for  the  recovery  of  his  purchase  money,  yet,  as   Jurisdiction. 

Sqaitj  has  a  concurrent  jurisdiction  in  such  matters,  a  ne  exeat  ^"^^^^'T^*^ 

rill  be  issued  to  restrain  the  vendor  from  going  abroad  till  he  has  gpecific  per. 

iven  security  for  the  amount  of  his  purchase  money  (u).     It  is  formance. 

obe  observwl,  however,  that  there  appears  to  have  been  some  Sedquarewhe- 
,     «        .     ^       '  I.  t .     •!        .    .  1      ^       X      Mt  ^c'  before  de- 

oobt  whether,  m  cases  of  this  description,  the  Court  will  grant  cree? 

lie  writ,  before  there  has  been  some  decree  establishing  the  plain- 

iff'B  right  to  a  specific  performance.     In  Raynes  v.  Wyse  (z)^ 

joird.  EldoD  asked  whether  any  case  had  been  found  in  which  a 

te  exeat  had  been  maintained  upon  an  agreement,  before  it  had 

leea  shown  that  the  plaintiff  was  entitled  to  a  specific  performance. 

i  simUar  doubt  appears  to  have  occurred  to  Lord  Thurlow,  in  the 

ooDjmous  case  referred  to  by  Mr.  Dickens  in  his  note  to  Good- 

rin  V.  Clarke  (y) ;  and  in  Boehm  v.  Wood  (z),  (in  which  how- 

rer  there  had  been  a  decree,)  Lord  Eldon  said,  "  Whether  the 

rrit  ought  to  be  granted  merely  on  the  footing  of  contract,  I  shall 

ot  say  a  single  word,  this  is  not  a  mere  case  of  contract ;  so  that 

:  still  remains  to  be  determined  whether,  in  the  case  of  a  bill  for 

be  specific  performance  of  a  contract,  a  writ  of  this  nature  will 

Boe  opoo  the  mere  allegation  of  the  existence  of  a  contract,  be- 

ve  a  decree  has  been  pronounced  upon  its  validity."     In  a  sub- 

sqaent  case,  his  Lordship  discharged  a  writ  which  had  been  ob- 

lined  against  a  vendee  in  a  suit  for  a  specific  performance,  be- 

auae  **  the  facts  of  the  case  and  the  transactions  between  the 

irties  did  not  go  that  length  which  authorized  him  to  say,  he 

oold  not  have  a  rational  doubt,  whether  there  should  or  should 

ot  be  a  specific  performance  of  the  contract ;  and  unless  the 

Tffurt  can  make  it  out,  to  be  quite  clear  that  there  must  be  a  specific 

trformoMe^  it  cannot  grant  the  writ  ofne  exeat  regno  (a)  (1)." 

It  18  to  be  remarked  that,  in  the  anonymous  case,  above  re-  ^'^}  ^  grant- 

irred  to  as  having  been  decided  by  Lord  Thurlow  (5),  his  Lord-  defendimfhas 

lip  is  reported  to  have  said,  that,  "  although  he  go  abroad,  non  other  property; 

(«)  Boehm  v.  Wood,  T.  &  R.  332,  (z)  Ubi  supra. 

M;  vide  etiam,  Rajnes  v.  Wise,  2  (y)  2  Dick.  497. 

ler.  473,  and  Goodwin  v.  Clarke,  2  (z)  T.  A  R.  345. 

iek.  497,  (which,  however,  appears  (a)  Morris  v.  M'Neil,  2  Ross.  604. 

It  to  have  been  rightly  decided,)  (b)  2  Dick.  597. 

ide  T.  dE^  R.  345. 

m  See  Brown  v.  Haff,  5  Paige,  235. 

This  writ  will  not  be  sranted  in  a  suit  for  specific  performance,  unless 

le  claim  of  the  plaintiff  is  a  demand  for  monev.    Gibbs  v.  Meraud,  2  Edw. 

B.    Bee  Cowdin  v.  Cram,  3  Edw.  231 ;  DeRivafinoli  v.  Corsetti,  4  Paige, 

54. 
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^f^L^  ^hA^^  coiw^flrf  he  hath  not  property  here ;"  upon  this  passage,  howef^-r, 
concurrent    Lord  Eldon,  in  Boehm  v.  Wood  (c),  remarks,  "  I  think  IMckens 
Jurisdiction,    ^yg^  jj^^g  misunderstood  Lord  Thurlow  in  that  case,  becmaethe 
writ  is  granted  with  analogy  to  bail  at  Law ;    and  at  Law,  yoo 
never  ask  whether  a  man  has  property  or  not,  but  you  make  bin 
gi?e  bail,  leaving  it  to  the  bail  to  inquire  whether  he  has  pnipertf 
to  indemnify  them."     Nor  does  it  make  any  difference  thii^  in 
lien~uponihe    ^°^^  ^  c^e,  the  vendor  has  in  Equity  a  lien  upon  the  propeitj  tM 
property ;         for  the  amount  of  his  purchase  money,  which  he  may  enfirce  bj 
selling  the  property  (d) ;  and  it  seems  that  even  where  the  defead- 
ant  has  a  claim  for  an  abatement  out  of  the  purchase  money,  whieb 
titled^to'an"'    however  has  not  been  ascertained,  the  writ  will  be  granted  ibr  tbe 
abatement.        whole  (e). 

In  a  recent  case,  before  Lord  Brougham,  an  attempt  wis  nude 

to  extend  the  principle,  that  in  the  case  of  a  suit  for  the  apecific 

performance  of  an  agreement,  the  Court  will  grant  the  writ,— to 

a  suit  for  the  specific  performance  of  a  covenant  to  indemni^(/)* 

The  case  was  principally  argued  upon  the  question,  wbelbcr  t 

Not  granted     party  entitled,   by   agreement,  to  satisfaction  by  way  of  duM- 

plaTn^ff'B^cqui-  S^'  ^^^  ^^®  non-performance  of  the  agreement,  can  come  iato 

ty  is  matter  of  Equity  to  enforce  that  satisfaction  ;  and  Lord  Brougham  wtf  of 

grave  doubt,     opinion,  after  due  consideration  of  the  cases  cited,  that  the  ligb* 

to  such  relief  was  extremely  doubtful,  and  therefore  held  tbit, 

although  where  the  equity  is  clear,  but  the  facts  are  in  diapote, 

the  writ  may  be  sustained  (I ),  yet  that  where  (as  in  that  caae)  the 

equity  is  matter  of  grave  doubt,  the  plaintiff,  however  apecificbia 

allegation   may  be,  cannot,   generally  speaking,  have  the  wnt 

Nor  where  he    The  principal  ground,  however,  for  discharging  the  writ  was,  that 

dition  to  sue  at  *he  plaintiff  in  Equity  might  bring  an  action  at  Law  against^ 

l^aw.  defendant.     His  Lordship  observed,  **  Whether  they  can  hold  the 

defendant  to  bail  or  not  is  immaterial,  though  it  is  not  said  why 

they  cannot.     If  he  has  been  already  arrested,  that,  of  itself)  is 

a  conclusive  answer  to  the  application  for  a  ne  exeat ;  if  not,  do 

reason  is  given  why  he  may  not  be  arrested  now,  in  a  new  auit 

Not  granted         But  although  the  Court  of  Chancery  will  grant  this  writ  in  cases 

afterdefcndant^hgre  the  Court  has  concurrent  jurisdiction  with  theCoortsof 
has  been  held    _  .       .,,  .,,..,  «      i  11  ^^a 

to  bail  at  Law.  Law,  it  will  not  permit  the  defendant  to  be  harassed  by  a  neeu» 

(c)  T.  &  R.  338.  (/)  Jenkins  ».  Parkinson,  3  M* 

(d)  Ibid.  34G.  K.  5. 

(e)  Ibid. 

^1)  To  sustain  this  writ  sufficient  equity  must  appear  on  the  face  of  tnc 
bill.  Mere  apprehension  that  the  defendant  will  misapply  funds  in  ^ 
hands,  or  abuse  his  trust,  is  not  sufficient.  Woodward  r.  Shatzell,  3  Jobo* 
Ch.4J2. 
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^,  where  he  has  already  been  held  to  bail  in  a  Court  of  Law  Demand  mutt 
^  ^  same  demand  ;  and  if,  under  such  circumstances,  the  writ  y^^^^il^ 
^  been  issued,  it  will  be  discharged.  Therefore  where  the  de- 
^dant  had  entered  into  a  contract  with  the  plaintiff  for  the  pur- 
blae  of  an  estate,  and  the  {Plaintiff  had  arrested  him  at  Law  and 
id  Urn  to  bail  for  the  amount  of  the  purchase-money,  which  bail 
18  afterwards  discharged  in  consequence  of  the  plaintiff  baring 
icoDtinued  the  suit,  a  writ  of  ne  exeat  regno,  subsequently  obtain- 
by  the  same  plaintiff  upon  a  bill  to  enforce  the  same  contract, 
sdiicliirged  {g). 

30y  abo,  where  a  defendant  had  been  held  to  bail  at  Law,  in 
aetkm  commenced  against  him  by  the  plaintiff,  for  the  balance 
in  accoont,  and  it  was  afterwards  found  more  convenient  to 
eeed  in  Equity  by  bill,  whereupon  the  defendant  was  discharg- 
firom  his  arrest  at  Law,  and  a  ne  exeat  was  issued  against  him 
this  Court,  Lord  Eldon  discharged  the  writ  (h), 
t  may  be  mentioned,  however,  that  although  the  Court  will  not 
at  or  sasUun  the  writ  of  ne  exeat  regno,  where  the  party  has 
Bady  been  arrested  or  held  to  bail  at  Law,  it  will  not,  afler  the  Defendant  ar- 
t  has  bewi  discharged  in  Equity,  interfere  to  direct  the  party  ^^^  **  ^^» 
be  discharged  from  a  subsequent  arrest  at  Law  for  the  same  eat  regno^  will 
nandy  but  will  leave  it  to  the  Court  of  Law  to  determine  whe-  ^^^  ^  dis- 
r,  under  the  circumstances,  the  Common  Law  process  ought  to  ^  ^^^^ 
made  arailable  (t).  Demand  muit 

n  order  to  authorize  the  issue  of  a  ne  exeat  regno,  the  demand  ^  pecuniary, 
It  not  only  be  equitable^  but  it  must  be  a  pecuniary  demand  (1), 
refare  the  Court  has  refused  to  grant  the  writ  upon  a  bill  to 
brce  an  agreement  by  which  the  defendant  had  undertaken  to 

e  the  plaintiff  a  bill  of  exchange  as  a  security  for  a  demand  (k) and  must 

^nd  the  demand  must  not  only  be  pecuniary,  but  it  must  be  ^^  actually 
aally  due  (/)  (2).    The  writ  will  not  be  issued  in  respect  of  a 

Baynei  v.  Wyie,2  Mer.  472.  (k)  Blaydes  v.  Calvert,  2  J.  db  W. 

Amsinck  v.  Barclay,  8  Ves.    211. 

(0    Whitehouae    v.  Partridge,  3 
\)  Walker  v.  ChrisUan,  7  Sim.    Swanst.  365,  377. 

L)  Ante,  1989,  note. 

^  The  debt,  for  which  this  writ  will  be  issued,  must  be  certain  in  its  na- 

»,  «nd  actually  payable  and  not  contingent.    2  Story  Eq.  Jur.  §  1474 ; 

•nnan  v.  Sherman,  3  Bro.  C.  C.  (Perkins's  ed.)  370,  notes.    It  will  not 

therefore,  where  the  demand  is  of  a  general  unliquidated  nature,  or  is  in 

nature  of  damages.    2  Story  Eq.  Jur.  §  1474;  Gibbs  v.  Meraud,  2  Ed. 

rdis482. 

*beie  muflt  be  a  debt  existing  at  the  time,  and  so  far  mature,  that  present 

mentor  performance  can  rightfully  be  demanded.     Gleason  v.  Bisby,  1 

ike,  551 ;  Rhodes  v.  Cousins,  6  Rand,  186 ;   Cos  v.  Scott,  5  Harr.  & 


« 
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Demand  miut  contingent   claim  ;  therefore  where  it  was  nothing  more  than  tt 
^due.  ^     demand  of  a  wife  against  her  husband,  by  virtue  of  a  manii^ 
agreement,  in  which  the  defendant  obliged  himself  to  secure  170C1 
out  of  his  estate,  for  his  wife,  as  a  provision,  in  case  she  somV^i 
him,  Lord  Hardwicke  refused  the  application,  as  the  contiogeaey 
was  one  which  might  never  happen  (m).     But  even  where  tk 
debt's  becoming  due  does  not  depend  upon  a  contingencj,  bat » 
certain  though  future,  the  writ  cannot  be  granted ;  and  m  Wbit^ 
house  V.  Patridge  (n),  Lord  Eldon  says,  "  I  recollect  a  sciadtloin 
instance  of  advantage  taken  of  that  rule  :  a  creditor  having  girai 
time  to  his  debtor,  from  the  1st  of  January  to  the  Ist  of  Jolj,  in 
the  last  week  in  June,  the  debtor  thought  proper  to  attempt  to 
leave  the  kingdom,  and  on  great  consideration,  this  Court  decided 
that  it  could  not  grant  the  writ."     In  that  case,  his  Lordship  re- 
fused a  ne  exeat  to  restrain  the  defendant  from  going  abroid  br 
the  purpose  of  evading  the  payment  of  a  sum  of  money  which  he 
had  been  ordered  to  pay  into  a  banking  house,  as  the  ccmditioi  of 
the  Court's  granting  an  injunction,  because  the  time  when  the  pl^ 
ty  was  bound  by  the  order  to  pay  the  money,  t.  e.  a  month  ftea  the 
date  of  the  order,  was  not  arrived.     His  Lordship,  howerer,  M^ 
that  if  between  the  date  of  an  order  for  an  injunction  and  diepif 
ment  of  the  money  into  Court  at  a  future  time,  there  is  a  sub- 
stantial threat,  that  the  party,  who  ought  to  pay,  will  go  abroad, 
the  practice  of  the  Court  is  to  order  him  to  pay  the  money  tnstoHt- 
er  or  to  dissolve  the  injunction  (o).     The  fact  is,  that,  to  entitle 
the  plaintiff  to  the  writ,  he  must  be  in  a  situation  either  to  swear 
positively  that  so  much  is  actually  due  ( p),  or  in  some  other  man- 
ner to  point  out  to  the  Court  the  sum  to  be  marked  on  the  writ  (9); 
upon  which  principle  it  is,  that,  in  cases  of  alimony,  the  writ  has, 
as  we  have  seen,  been  strictly  confined  to  the  arrears  of  alimony 
actually  due,  and  costs  (r).     The  only  exception  to  the  rule,  which 
requires  that  the  plaintiff  should  be  in  a  situation  to  swear  po8itiT^ 
ly  that  a  certain  sum  of  money  is  due,  is  in  the  case  of  a  suit  for 
an  account,  in  which  it  will  be  sufficient,  if  the  plaintiff  can  swear, 
that,  according  to  the  best  of  his  belief  any  particular  sum,  (d  ^ 

(m)  Anon.  1  Atk.  521.  Anon.  1  Bro.  C.  C.  376;  Shermtn»- 

(n)  3  Swanst.  377;  et  vide  Cock  Sherman,  3  Bro.  C.C.  370,  [Perkini* 

V.  Ravie,6  Ves.  284  ;  Dawson  v.  Daw-  ed.   notes  (a)  and  (b)]  ;  vide  etii«i 

son,  7  Ves.  174  ;  Haffey  v.  Haffey,  14  Butler  v.  Butler,  cited  in  Bcainei<» 

Ves.  261.  Ne  ex.  p.  52.                               ^ 

(o)  3  Swanst.  375.  (q)  Boehm  v.  Wood,  T.&K.338. 

(p)  Rico  r.  Gaultier,  3  Atk.  501 ;  (r)  Ante,  p.  1927. 

John.  384  ;  De  Rivafinoli  v.  Corsetti,  4  Paige,  264;  Seymour  v.  Haiirf,  1 
John.  Ch.  1 ;  Brown  v.  Haff,  5  Paige,  235 ;  2  Story  Eq.  Jur.  $  1474 ;  Porter 
V.  Spencer,  2  John.  Ch.  169. 
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fecuf,  would  be  foand  jastly  due  to  bim  upon  a  balance,  if  the  ac-  I^emand  mm 
*  I        /  \  /i\  be  actually 

iUken(s)(l).  d„e.    ' 

This  writ  was  originally  applied  to  persons  domiciled  in  this  Will  be  grant- 
but  for  a  long  course  of  years  it  has  been  settled,  that,  fendant'*!  dom 


if  a  man  Utcs  in  Scotland  {t)  or  Ireland  (m),  or  in  our  colonies  (z),  icil  U  oat  of 
or  in  other  parts  of  our  dominions,  (and  in  parts  too  where  there  kingdom, 
otn  be  no  arrest  for  debt,)  yet  if,  being  a  debtor,  he  comes  here, 
and  the  party  who  is  his  creditor  can  pledge  his  oath  that  he  is 
Mch  a  debtor,  if  it  is  a  legal  debt,  he  may  be  held  to  bail,  and  if 
it  IB  an  editable  debt,  this  writ  of  ne  exeat  regno  may  issue  against 
hin^  altlioagh  he  comes  here  for  a  particular  purpose  only,  and  in- 
tends to  reCom  immediately. 

Upon  tUs  principle  the  Court  acted,  in  Atkinson  v,  Leonard  (y),  although  the 
where  it  granted  the  writ  at  the  instance  of  an  inhabitent  of  one  ^^^^fjc^d*^** 
Weat  India  colony  against  an  inhabitant  of  another,  who  was  only  there. 
hcM  fiir  a  casual  purpose.    It  is  to  be  remarked  that,  in  the  above 
case,  the  debt  was  contracted  in  the  colony,  and  might  have  been 
reeorered  in  the  Courts  there,  according  to  the  law  of  this  country 
which  was  then  in  force ;  but  that,  in  Robertson  v.  Wilkie  (2),  Lord 
Hardwieke  appears  to  have  held  thtft,  where  such  was  the  case,  he 
would  not  grant  the  writ,  although  he  would  where  the  subject 
DMttar  aroee  in  Gibraltar  and  Minorca,  where  the  laws  were  not 
the  same  as  here.    It  is,  however,  now  settled,  in  conformity  with 
Atkinson  v.  Leonard  and  Jackson  v.  Petrie  (a),  that  a  writ  of  ne 
eumt  may  issue  against  any  defendant  whose  residence  is  out  of 
England^  in  respect  of  a  debt  contracted  abroad  and  recoverable 
there  (6). 

(«)  Rico  V.  Guahier,  ubi  lupra ;    ary  privile^,  the  defendant  being  a 
Biitler  a.  Butler,  ubi  lupra;  Jackeon    representative  in  Parliament  of  an 


J] 


Pelkie,  10  Yes.  165.  Irish  borouffh. 

't)  Maekintodi  v.  Offilvie,  1  Dick.        (z)  Per  Lord  Eldon,  in  Flaok  v. 


,  Dune's  eaee,  1  P.  Wm.a63.  As  Holm,  IJ.  db  W.  418. 

to  the  ibrm  of  the  recogniianoe  in  (y)  3  Bro.  C.  C.918. 

such  case,  vide  poet.  (z)  Amb.  177 ;  2  Dick.  766, 8.  C. ; 

(«}  Howden  v.  Rogers,  1  V.  &■  B.  viae  etiam,  Pearne  v.  Lisle,  Amb.  76, 

19d;  sed  vide  Bemal  u.  The  Marquis  S.  P. 

eflionegal,  11  Ves.  43,  where  it  was  (a)  Ubi  supra. 

nfiued  on  the  ground  of  parliament-  ?6)   EjLowden  v.  Rogers,  1  V.  A.  B. 

(1)  The  pluntiff,  even  in  a  matter  of  account,  must  swear  positively  to  a 
debt  or  balance  due  to  bim,  but  he  need  swear  only  according  to  his  belief 
as  to  the  amount  Thome  v.  Halsey,  7  John.  Ch.  1^.  See  G^moe  v.  Boc- 
eiliiie,  S  Wash.  G.  C.  190;  Gibert  v.  Colt,  1  Hopk.  600;  Denton  v.  Den- 
ton, 1  Jottn.  Ch.  441. 

If  the  plaintiiF swears,  that  so  much  is  due  upon  an  account,  without  en- 
tering into  any  explanation,  that  is  sufficient ;  but  if  he  swears  that  so  much 
is  due,  and  then  explains  how  it  arises,  and,  in  making  out  the  account,  it  ap- 
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^^^dto-     It8eeiiuilfo.tlittthewritiirmbegraiitad.wlMrethep^^  h 
oiled  abraftd.  •&  En^iahman  and  the  ddendant  a  fbreigner  (c) ;  bBt.«lHdiir  k 
^-^*^/^w^  can  be  granted  where  tlw  plaintiff  and  deftndint  ttftodi  fi%» 
^^^^^      era  and  the  debt  wo  eootraeted  in  their  own  oomtiy,  apfW  to 
wi.>>>  jSISiiir  be  donbtfol  {d  ) :  although  if  the  qoeation  is  between  two  Wjp- 
and  defendant  era,  bat  the  aabject  matter  ho  arisen  in  this  comttij,  the  iiitmi 
S^Sli«.       be  gr«,ted  («)(!). 

WiU  not  be         ^^  maj  be obsenred  here,  that,  in  Atkinson  ▼.  Leonard  (/^Aa 
granted  where  stated,  that  the  plaintiff  wo  nsnallj  resident  in  the  MuddimF^^ 
SS^^  tigna,  and  that  the  defoidant  resided  in  Tortols,  and  hidsMlo 
this  coantry  casoi^j,  and  that  no  objection  wo  taken .todiwift 
because  of  the  fdaintiff's  residence  out  of  the  jorisdielian'rflhi 
Coort;  in  Hyde  v.  Whitfield  (g),  howefer.  Laid  Bdon  qft^ 
to  hsTO  considered  the  circninstance  of  the  plaimiff*s  bai^|a.W^ 
ident  in  Scotland,  a  decided  groond  of  objectian  to  the^ritsaili 
in  Smith  p.  Nethersole  (A),  Lord  Broogiiam  disohai|^'A«ll«f 
ne  ezeof  n;giMy  which  had  been  issued  attheinstanoeof  a|Uiiff 
who  wo  resident  in  Jamaica,  against  a  defendantiAo wai  MJiM  • 
in  the  same  cdony,  on  the  groond  that  the  plaindffjiusidiji  riin'i 
and  that  his  Tiait  to  this  country  wo  colorable  and  leiNa«|<iF' 
And  the  same  rule  ho  been  acted  upon  by  8a  Im.  ShaMii' 
subsequent  caso  (t). 
ACay  be  grant-     A  doubt  appears  to  hsTO  been  raised,  in  Stewart  su  fllshM^^W 
2lJ*J?J'     whether  a  ne  exeitf  regno  can  be  granted  against  a  ««>« 
abroi&onliii    abroad  in  the  course  of  his  ordinary  business,  hUltfdBli* 
ordinary  boil-  panted  the  writ,  upon  the  authority  of  Dick  v.  Swinlon  (I)  *» 

(e)  Flack  v.  Holm,  IJ.  &  W.  415.  (t)  Donglaa  v.  Teny,  S  E.  ^  1[* 

(d)  Ibid. ;  and  vide  Talleyrand  v,  450,  n.,  and  Walker  v.  CAiiitM  »• 

Boulanffer,  cited  ibid.  417,  and  4  Yes.  (k)  19  Yea.  313. 

587.  (0  lV.&B.371,▼ideelb«BJ1J»■ 
(e)  De  Carriere  v.  De  Calonne,  4  linson  v.  Harrison,  8  Yea.  SSi  ^^ 

Yea.  577,  [Sumner's  ed.  notes.]  v.  Lance,  7  Yea.  417 ;  Loyd  t .<Wi 

(/)  Ubi  supra.  Prec.  in  Cb.  171;  Baker  f.Dw"' 

(g)  19  Yes.  342.  rescue,  S  Atk.  69. 
W  2  R.  A.  M.  450. 


pears  that  such  sum  is  not  due,  he  cannot  have  the  writ.    Flaek  f  •  BobK* 
IJac.^k  Walk.  407, 408. 

(1)  The  writ  may  be  granted  in  a  suit  between  foreigners,  and  in  itfljjjj 
to  demands  arising  abroad.  Mitchell  v.  Bunch,  2  Paige,  606.  Upoot  »> 
filed  against  a  foreign  executor  or  administrator,  to  compel  him  tof^'^ 
for  trust  fbnds  which  he  has  received  abroad  and  brought  with  himiato  tte 
State,  if  he  is  about  to  depart  and  go  beyond  the  bounds  of  the  State,  btav 
be  arrested  on  a  n«  exeat  and  held  to  equitable  bail,  as  in  other  esMf*  jjj^ 
Namara  e.  Dwver,  7  Paige,  239.  See  also,  Gibert  v.  Colt,  1  Hopt  496; 
Woodward  e.  Slhatzell,  3  John. Ch.  412 ;  De  Carriexe  e.  De  Cdonae,4  S«i- 
ner*s  Yesey,  577,  note  (a) ;  2  Story  £q.  Jur.  §  1475,  and  note. 
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ty  had  been  issued  to  restrain  the  captain  of  an  East  India       for  ^^ 
m  proceeding  on  his  royage  (1).  "'^ted.^ 

pestftn  whether  a  ne  exeat  regno  can  be  granted  against  a  v^^^s/'^^i^ 
vert,  has  been  the  subject  of  investigation  in  a  former  part  Whether  it 
Treatise  (m) :  whether  it  can  be  granted  at  the  suit  of  a  against^ie 
Deri  against  her  husband  has  been  much  discussed ;  but  covert, 
Ji  be  no  doubt  that,  in  the  case  of  alimony  a  feme  covert  T"  V  *i^® 
AID  a  writ  of  ne  exeat  regno  agamst  her  husband  (2), —  covert  agaioBt 
'  ahe  can  obtain  it  in  any  other  case  does  not  seem  equally  ^^^  hnsband. 

Semhle,  it  can- 
not* 
idgwick  V,  Watkins  (n),  Lord  Thurlow  refused  to  grant  the 

the  instance  of  a  feme  covert  administratrix  against  her 
I,  OD  her  affidavit,  that  he  had  possessed  the  assets  and  was 
itoid.  His  Lordship  said,  that  the  evidence  of  the  wife 
It  be  received  against  her  husband  in  a  case  of  this  nature, 

the  only  instance  of  the  kind  found  in  the  books,  was  a 
irhicb  Serjeant  Puckering  granted  a  writ  on  such  an  affi- 
Qt that,  OD  Lord  Ellesmere*s  coming  to  the  Great  Seal  thecwe^f^ali- 
ifterwardsy  a  similar  application  was  made  to  him,  on  the  mony; 
J  of  that  case,  which  he  refused  (o).  It  appears,  from 
lorkm'f  judgment  in  the  case,  as  reported  in  Vesey,  that 
(ship  was  of  opinion  that  the  only  instance  in  which  a 
Bdavit  can  be  used  against  her  husband,  is  where  she  ap- 

secority  of  the  peace ;  but  this  observation  must  be  in- 

p),  as  in  the  case  of  alimony  the  writ  will  be  granted  on 

iTit  of  the  wife  (q). 

presumed  also,  that  where  a  married  woman  has  property  or  of  property 
1.  .  *u    rt     _^       11     •      11  11       ■ettledtoher 

>  her  separate  use,  the  Court  will,  in  like  manner,  allow  separate  oie. 

to  make  an  affidavit  in  support  of  an  application  to  restrain 

and  from  defeating  his  wife's  right,  by  removing  out  of  the 

km  of  the  Court  (r).     These  cases,  however,  are  peculiar, 

those  in  which  Courts  of  Equity  recognize  the  right  of  a 

laintain  a  suit  against  the  husband ;  but  the  case  of  Sedg- 

RTatkins  was  one  in  which  the  Court  does  not  recognize 

ta,  p.  191.  (r)  In  Bagot  v.  Baffot,  where  real 

ro.  C.  C.  11 ;  1  Ves.  J.  49,  estate  was  settled  to  t£e  separate  use 
of  a  mdrried  woman,  the  V,  C.  of 

B  M'Belt*s  note  to  Sedg-  England  granted  a  receiver  against 

Catkins,  3  Bro.  C.  C.  11.  the  hnsband,  before  answer  upon  no- 

ie  De  Manneville    v.  De  tice,  the  &cts  of  the  case  being  yer- 

e,  10  Yes.  56.  ified  by  the  affidavit  of  the  wife  alone 

i  Shaftoe  v.  ShaRoe,  7  Ves.  MS.  Dec.  1838. 

B  parW,  against  whom  a  final  decree  is  made,  intends  to  remoTe  be- 
misdiction  of  the  Court  before  the  decree  can  be  enforced  by  ex- 
ne  ezeat  will  be  granted.    Dunham  v.  Jackson,  1  Paige,  689. 
ton  9.  Denton,  1  John.  Ch.  264. 
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^^' ^knm  ^  ^^^  ^  ^  married  woman  to  aue  her  huaband: 

^^^^^S^^tod.     quentljy  the  determination  of  Lord  Tlmrlow  to  reject  hat  t 

^^^^'N/*^.^  although  the  ponnda  of  it  are  atated  by  the  reporter  mloo|^BBnl 

tarmay  waa  atrietlj  correet 

^wA^^h^       Iq  Stewart  v.  Graham  (a)  a  writ  of  sia  <xe«f  ngm  vaamBsl 

half  of  a  ^9  <^  behdf  of  a  lunatic,  by  faia  eommitteey  and  it  waa  eljpiiri 

lunuie.  thai  it  could  not  be  laaued,  becaoae  the  affidavit  waa  mnde  if  lb 

ooBBmittee ;  bat  Lord  Etdm  held  that  the  ofajedioa  wo  nat  vA 

able,  becauae,  at  Law,  thej  hold  to  bail  on  the  oath  of  the  iflVMi 

where  the  bankrupt  will  not  make  affidarit ;   his  LordiUp  d» 

added,  that  he  had  been  ^fonned,  that  they  haTO  heH  tohii« 

the  oath  of  a  committee. 

Uff£[!^'       The  Court  will  alao  grant  the  writ  at  the  inataBcecTap^ 

hinwelf  liaUe    who  haa  made  himaelf  liable  to  the  debt  of  another,  Cfis  lla^^ 

as  tiinty.        he  haa  not  been  called  upon  to  pay  the  demand  (I). 

^^I^kL^ii      I^  u  iMit  neceaaary,  to  entitle  a  plaintiff  to  a  writ  of  «i 
prayed  by  bill.  ^^^^^  ^^  .^  ^|^^^  ^  ^^  ^^  ^  ^^^^  dthoiVJ 

application  ia  intended  to  be  ma^  immediatdy  on  tha  ( 
the  bill,  it  ia  oaoal  to  pray  it,  unkaa  either  at  the  time  of  iEmAi 
bill  or  of  amending  it  he  had  knowledge  of  the  defimdanfa  iil» 
tion  to  go  abroad  («).  It  frequently,  howefcr,  happena  tkit  tb 
defendant's  intention  to  go  abroad  arises,  at  is  first  diaeosan^  i> 
the  course  of  the  case,  and  then  there  is  no  doubt  that  tbe  writ 
would  be  issued,  though  not  asked  for  by  the  bill  (1).    Id  OoUia" 

son  ». (x),  Lord  Eldon  says,  "  when  this  prcrogttifc  writ 

came  to  be  applied  as  a  civil  process,  it  would  have  beea  in  extn- 
ordinary  exercise  of  jurisdiction  to  refuse  it  merely  as  not  pnj^ 
in  a  stage  of  the  proceedings  where  there  was.  no  pretence  fo 
praying  it.  If  when  the  bill  was  filed,  the  defendant  did  not  in- 
tend to  leave  the  kingdom,  it  would  have  been  highly  improper  to 
pray  the  writ ;  a  groundless  suggestion  that  the  defendant  netfi 
to  abscond  would  press  too  harshly  and  would  operate  to  crei^ 
the  very  mischief  which  the  Court,  by  permitting  the  motioQwilb* 
out  notice,  means  to  prevent.  The  omission  to  pray  the  writ, 
therefore,  forms  no  objection." 

{s)  19  Ves.  313.  ante,  p.  448,  and  aee  Barned  v.Uiof* 

(0  Sealy  v.  Laird,  8  Swanst.  363.  13  Sim.  2S5. 
(tt)  Moore  v.  Hudson,  Mad.  &  Gel.        (i)  18  Ves.  353. 
219;  Sharp  «.  Taylor,  11  Sim.  60; 

(1)  This  writ  may  be  applied  for  at  any  stage  of  the  suit  DoBhun  v- 
Jackson,  1  Paige,  629.  If  the  party,  in  the  progress  of  the  tbe  fait,  ibitff^ 
ens  to  leave  the  country,  the  writ  may  be  applied  for  by  petition,  without  Hi 
being  prayed  for  in  the  bill,  and  without  an  amendment  to  insert  snchprtTcr; 
1  Hoff.  Ch.  Pr.  91.  See  Gibert  v.  Colt,  1  Uopk.  496;  Moore  v.  Hum 
6  Mad.  218. 
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In  general  the  writ  can  onlj  be  granted  upon  a  bill  filed  (1),  Upon  the  a] 
bat  where,  upon  the  taxation  of  a  solicitor's  bill,  he  was  reported  ^  Defendant 
to  liave  been  orerpaid,  the  client  obtained  a  ne  exeat  regno  to  pre-    against  the 
▼eat  his  going  abroad,  though  there  was  no  hill  in  Omrt  whereon  ^^|!t"^!l^ 
to  gromnd  the  writ  (jf).    In  ex  parte  Bninker  (2),  however,  Lord  Qnij  vrante^ 
Talbot  discharged  a  writ,  which  had  been  granted  by  the  Master  upon  bill  file 
of  the  Rolls,  without  bill  filed,  observing  that,  in  his  experience,  ^^^^^Y^^^. 
he  never  knew  this  writ  granted  or  taken  oat  without  a  bill  in  j^^  f^u^^  xo 
Elqaity  first  filed.    But  it  is  to  be  observed,  that  in  the  last  case,  be  over-paid 
the  plaiBitiff'f  demand  was  one  which  could  only  be  enforced  by      *  ^^' 
bill,  whereai,  in  the  first  case,  the  demand  was  capable  of  being 
enforced,  by  means  of  the  authority  which  the  Court  exercises 
orer  solieiton,  o  officers  of  its  own. 

Id  Wliitehouse  v.  Partridge  (a),  which  has  been  already  referred  May  be  gran 
to  (5),  an  qiplication  for  a  ne  exeat  was  made  on  behalf  of  a  de-  \^^  oVde- 
fimdant,  to  restrain  a  plaintiff  fi'om  going  abroad,  who,  upon  obtain-  fendant 
ing  an  injonctioD,  had  been  ordered  to  pay  a  certain  sum  of  money,  f||^Q^g>. 
and  althoogh  the  ne  exeat  was  refused,  for  the  reason  before  stated, 
it  was  stated  by  Counsel  at  the  Bar,  and  not  denied,  that  a  defen- 
dant may  obtain  a  writ  of  ne  exeat  regno  without  filing  a  bill. 


Section  II. 

In  what  Manner  granted. 

Ths  application  for  a  writ  of  ne  exeat  regno  may  be  made  by  Application 
petitioQ  (6)9  bnt  it  is  usually  now  qbtained  by  motion  which  may  J^^^^q''^  ^ 
be  es  jMrlir,  the  reason  of  which  is  that  the  giving  notice  might  ^ru ; ' 
operate  to  occarion  the  mischief  which  the  writ  is  intended  to 
prerenty  by  giTing  the  party  an  opportunity  of  removing  fi'om  the 
juriBdiction  {c).    For  the  same  reason,  notice  of  the  motion  is  not 
required  even  after  the  defendant  has  appeared  {d) ;  but  the  ap- 

fy)  lioyd  9.  Gardy,  Free,  in  Ch.        (f)  1  Torn.  &  V.  987. 

171 ;  ante,  p.  1988.  (c)  Vide  Collinton  v. ,  18  Yes. 

(z)  3  P.  Wma.  31S.  353. 

(«)  3  Swanit  365.  (d)  Elliot  v.  Sinclair,  Jao.  645. 

(c)  Ante,  p.  1933. 

(1)  See  Mattocks  «.  Tremaine,  3  John.  Ch.  75 ;  The  Georgia  Lumber 
Co.  «.  BImbII,  9  Paige,  385. 

Under  tbe  nine  bill  a  m  «xmU  as  well  as  an  injonetion  may  be  granted. 
BiywMi  9.  Petty,  1  Bland,  189. 

ie8» 
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Of  the  Writ  of  Nc  ei^at  Regno. 

plication  must  be  supported  by  an  aiHdavit  of  the  debt,  andofd* 
intention  of  the  party  to  go  abroad  (e). 

The  Master  ofthi  Rolls ^  "  according  to  aJl  which  is  tobefoofl^ 
in  the  books,  has  as  much  jurisdiction,  to  direct  the  WTittoitfif, 
a^  the  Lord  Chancellor  himself  has,  though  it  is  by  the  LordCb» 
cellor  that  the  seal  must  be  put  to  the  writ,  and  till  that  h^  Iwi 
done,  acccrding  to  the  order  of  the  Court,  there  h  nothing  wliti 
can  be  denominated  a  writ"  (/), 

The  same  observation  will  apply  to  the  Vice-ChancdlorB,  wh), 
by  the  Statutes  under  which  they  are  appointed,  are  authorised t^ 
hear  and  determine  all  matters  which  the  Lord  Chancellor  lii 
power  to  hear  and  determine  {g). 

It  does  not  appear  to  be  necessary  that  the  affidavit  shcKild  h 
made  by  the  plaintiff  himself^  although  it  h  usually  made  by  hiiSt 
unless  where  he  is  under  some  legal  disability^  aa  in  the  caie  of 
lunacy,  when,  as  has  been  already  stated,  it  may  be  made  byluf 
committee  {h) ;  a  Jeme  covert  may  also,  as  we  have  seen  in  cer- 
tain cases,  make  an  afiSdavit  in  support  of  a  motion  for  ^inGt^i 
to  restrain  her  husband  from  going  abroad  (Je). 

In  Roddam  v.  Hetherington  (/),  the  affidavit  appears  to  biw 
been  made  by  an  infant  who  was  plaintiflf,  by  his  next  friend ;  an  J 
the  writ  was  issued,  hut  aflerwards  discharged,  with  costs  tQ  bt 
paid  by  the  nesct  friend^  because  the  infant  had  sworn  posidralj  ((> 
facts  which,  from  his  age,  he  could  only  have  known  ftom  i^' 
mation. 

No  rule  is  more  strong  than  that  the  writ  shall  not  issaewitboot 
a  positive  affidavit,  and  that  an  affidavit,  as  to  informatiooaB^^ 
tief  only,  will  not  be  sufficient  (m)  (1).     The  affidavit  most  be  as 

18  Vei.  3»; 


(e)  In  Roddam  v.  Hetherin^n,  5 
Ves.  91-95,  Lord  Loughborough,  C., 
said,  he  did  not  recollect  any  instance 
where  a  ne  exeat  regno  had  been  ap- 
plied for  upon  admission  in  the  an- 
Bwer,  but  the  admissions  would  cer- 
tainly do  as  well  as  an  affidavit.  [The 
Court  may  and  ought  to  take  the  an- 
swer into  consideration.  Gibert  v. 
Colt,  1  Hopk.  500.]  An  affidavit 
will  also  be  dispensed  with,  where 
the  demand  has  been  established  bv 
a  Master's  report    duly  confirmed. 


Collinson  v.  — 

Moore  v.  Hudson,  6'Mad.218. 

(/)  Per  Lord  Eldon  in  Boeto  f. 
Wood,  T.  &  R.  342. 

(g)  53  Geo.  III.  c.  24;  and  5  Viet 
c.  5. 

(A)  Ante,  p.  1824. 

(k)  Ante,  p.  1862. 
/(t)  5  Ves.  91  [Samner'ied.iMteiJ: 

(m)  Roddam  v,  Hetheringtoa,  ^ 
supra ;  Darley  v.  Nicholion.  1  Dr*  w 
W.66. 


ad(£ 


See  Sherman  v.  Sherman,  3  Bro.  C.  C.  (Perkins's  ed.)  370,  notet(«) 
and  (6)  ;  Flack  v.  Holme,  1  Jac.  &  Walk.  405 ;  Howden  v.  Rogen,  1  Vc^ 
&,  Bea.  129;  Mattocks  v.  Tremaine,  3  John.  Ch.  75;  Rhodes  v.  Coiifbii»6 
Rand.  188;  Gibert  v.  Colt,  1  Hopk.  500;  Gernoe  v.  Boccaline,  9  Waih* 
C.  C.  130 ;  Thome  v.  Halsev,  7  John.  Ch.  193;  1  Hoff.  Cb.  Pr.  93-^.  . 

In  Smedburg  v.  Mark,  6  John.  Ch.  138,  the  Court  reftued  an  appficate 
for  a  ne  eT^eat^  l^cause,  for  one  reason,  the  application  was  against  an  eioeo- 


jSi  wkai  Manner  granted. 

idve  as  to  the  equitable  debt,  as  an  affidavit  of  a  legal  debt  to  Affidavit  in 
d  to  bail  (n), and  even  where  the  affidavit  is  positive,  yet  if  it  *^^^^- 
>ear  that,  under  the  circumstances,  the  deponent  could  only 
e  acquired  his  knowledge  from  the  information  of  others,  it 
be  insufficient  Thus,  in  Roddam  v,  Hetherington,  above  re- 
ed to,  where  a  ne  exeat  regno  had  been  obtained  on  the  affida- 
of  the  plaintiff,  who  was  an  infant,  it  was  discharged,  although 
affidavit  was  positive ;  because  it  appeared,  from  the  statement 
the  lull,  that  the  plaintiff  was  eighteen  years  of  age,  that  he 
lid  only  have  known  some  of  the  facts  deposed  to  from  the  in- 
natioo  of  others. 

The  cmly  exception  to  the  rule,  that  the  a£^davit  must  be  ppsi-  Seeus  in  the 
I,  is^  as  we  have  seen,  in  the  case  of  an  account,  in  which  the  ^^^  °^"  ^' 
ntiff  may  swear,  that,  to  the  best  of  his  belief,  such  a  suin  will 
be  to  him  on  the  balance  (o)  (1). 

i  IS  also  required,  that  the  affidavit,  on  which  the  application  MuBt  show 
this  writ  is  founded,  should  show  that  the  defendant  intends  ^^0^^^^"' 
ig  abroad  (2).     It  seems,  formerly,  to  have  been  thought,  that  abroad. 
affidavit  was,  in  this  respect,  sufficient,  if  it  merely  stated  a 
ef  of  the  defendant's  intention  to  quit  the  kingdom,  without 
Ig  into  the  circumstances  upon  which  that  belief  was  found- 
p).      But  this  rule  has  been  very  properly  qualified  by  later 
rioos;  and  it  is  now  held  that  the  affidavit,  to  obtain  this  writ, 
t  be  positive  as  to  the  defendant's  intention  to  go  abroad,  or  to 
fareats  or  declarations  to  that  effect,  or  to  facts  evincing  it  (q). 
ildham  o.  Oldham  (r),  the  Court  observed,  "  it  is  not  sufficient 

I  JackfOD  V,  Petzie,  10  Ves.  164.  (a)] ;  Anuinck  v.  Barklay,  ubi  supra ; 

Ante,  p.  1933.  Hannaj  9.  M'Entire,  11  Vet.    54  > 

)  Beamea onneez.  33 ;  Riusell  Jones  v.  Alephsin,  16  Ves.  470*$  see 

ibj,5Vea.96[Samner*sed.note  also  Taylor  v.  Leitch,  1  Dick.  380; 

'f  see  also  Chapeaurouffe  v.  Car-  and  Sherman  v.  Sherman,  3  Bro.  C. 

K,  in  a  note  to  Amsinck  v.  Bark-  C.  370 ;  Hyde  v.  Whitfield,  19  Ves. 

3  Ves.  597.  342;  and  see  Hyde  v.  Whitfield,  abi 

I  Beamea  on  its  ez.  33 ;  Oldham  sapra. 

Idham,  7  Ves.  410;   Etches  v,  (r)  7  Ves.  410. 
le,  7  Ves.  417  [Sumner's  ed.  note 

ksd  there  was  no  charge  or  affidavit  that  assets  had  come  to  the  hands 
e  defendant.    See  also  M*Namara  e.  Dwyer,  7  Paige,  239. 

Ante,  1932,  note. 
I  Mattocks  V.  Tremaine,  3  John.  Ch.  75.  There  ought  to  be  a  positive 
iTit  of  a  threat  or  purpose  to  go  abroad,  ib.  76,  and  that  the  debt  would 
idangered  thereby,  lb. ;  Rhodes  v.  Cousins,  6  Rand.  188. 
le  amdaTit  need  not,  however,  state  that  the  defendant  b  foing  abroad 
be  purpose  of  avoiding  the  payment  of  the  debt.  RnsseU  e.  Ashbj,  7 
oera  Vesey,  96  and  notes.  By  the  Act  of  Congress,  2d  of  March,  1793, 
BL  §  5,  it  is  provided  that "  no  writ  of  ne  exeat  shall  be  granted,  unless 
t  in  Equity  be  commenced,  and  satis&ctorj  proof  shall  be  made  to  the 
t  or  judge  granting  the  same,  that  the  defendant  designs  quickly  to  de- 
from  tlie  I^ted  Statef ." 


l(MM)  Cfti$  Wrii  qf  ifc  esMtf  JB^m. 


AffidATU^    to  flbow  that  another  person  fliid  aa;'' bat  this  ] 

^^j^^!r-%^  ^"^  ''^^'^^  qaalifieatimia;  far,  in  a  aobaeqiient  eaaa  wlnra  tkedk 
'  dant  was  made,  "^ not  by  the  plaintifl;  bnt  another,  tohnhdnfrf 
the  defendant's  mtention  to  qnk  the  kingdom,  npon  nfaoMtNi, 
reeeiTed  from  Iws^  ptrssiu  ff  iu  yasnfjr,  that  thej  wan  dsitti 
go  to  the  Ue  of  Man,"  the  writ  was  graa^  bjr  Losd  SUon;  dn^ 
after  stating  that  the  point  had  frequently  embarraased  laii,  flifH» 
es  hiaaself  thus:— *' Bat  there  an  easeeimrinehteOMBtip 
pears  to  have  regarded,  and  acted  npon,  the  nalniw  of  Asnlii^ 
mation  and  belie£  The  information  is,  in  this  instanee^  pnaW 
persoM  of  ike  defendanfs  famihf;  who,  therefion^  oooliarthi 
broaght  fiNrward  to  fiake  an  afidarit :  and  the  < 
the  party  has  not  made  the  affidarit,  has  not  been  < 
objection  (j).  Bot,  it  woald  semn,  from  Lord.  \ 
*  in  the  case  of  Percy  v.  Powell  (0,  that  the  person  from  \ 
infbcmation  was  receired  shoold  not  be  the  wife  of  1 

In  a  ease  obtained,  by  Hr.  Beames,  from  the  Registrar's  BhI^ 
Lord  Hardwicke  granted  the  writ  iq;M»  an  affidav^  lAisI,  dbr 
stating  that  the  defendant  had  denied  himself,  and  kept  oat  sfAi 
way,  and  had  sold  off  his  goods,  and  left  his  hoose  minhti****^! 
proceeded  thtis:-^*'that  the  plaintil^  iq;M»  inquiry  aft«  the ^ 
fendant,  was  infermed,  that  one  Hr.  Bollock  acted  as  an  Agsntfer 
him ;  and  that,  thereupon,  the  plaintiff  and  his  solicitor,  en,  ^i 
applied  to  the  said  Mr.  Bullock,  who  informed  the  plaiaCifl!  tbat, 
unless  he  would  take  an  assignment  of  two  houses,  (to  whieh  the 
defendant  pretends  he  was  entitled,  if  he  arrived  attbeageof 
thirty,)  and  give  the  defendant  a  discharge  for  all  the  mooies  be 
has  received,  &c.,  that  he  will  immediately  go  abroad,  wdA  will 
eithef  take  with  him  the  said  deeds,  writings,  &c.,  or  wiO  barn  cr 
destroy  the  same  "  (ti). 
Not  necessary  The  questions,  how  far  it  is  necessary  for  the  affidarit  to  aDege, 
defendanui*  that  the  defendant  intends  going  abroad,  to  moid  thejwrit&lm, 
going  abroad  or  that  the  debt  will  be  endanged  by  his  quitting  the  kingdan, 
l!!_?!j/it^®  ^*^®  ^®®^  more  than  once  under  discussion.  In  one  instance,  Hr. 
Scott  moved  the  Court  to  discharge  an  order  for  a  nt  euat  npnh 
on  the  ground  that  the  affidavit  on  which  it  was  issued,  did  aotgo 
so  far  as  to  state,  that  the  plaintiff  would  be  in  danger  of  kng 

{8)  ColUnsonv ,18  Yes.  353;  Ub.  A.  1749,  fo.  5.    The  deM^i 

Beames  on  ne  ex,  34.  had  been  appointed  by  the  plaiatiff  to 

(t)    Beames  on  ne  ex.  86;  vide  collect  in  an  intestate's  estate,  a^ 

Sedgwick  v.  Watkins,  3  Bro.  C.  C.  had  the  deeds,  &c.  in  his 

11 ;    1  Yes.  J.  49,  S.  C.  et  ante,  p.  for  that  pnipotw ;  vide  ^ 

466.  ex.  36. 

(«)  Knight  V.  Watts,  Oct.  31,  Reg. 


jurisdiction. 
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lis  daim  by  tlie  defendsnt's  leaving  the  kingdoin  (x)  ;  bat  Lord    AffidvHt  in 

rimriov  saidy ''  that  it  might  have  been  strooger  if  the  plaintiff  nJ|^!^^*.^J/ 

tad  mrora  -he  would  be  m  danger  of  losing  his  claim ;  yet,  as  the 

iB  waa  brought  for  the  demand,  the  defendant's  quitting  the  king^ 

OBS  whereby  the  Govt  lost  its  jnrisdic!ion,wa8  a  strong  implica- 

OS  that  it  waa  with  a.  Tiew  to  avoid  it/'  and  therefore  refused  the 

olioA  (y.)      In  two  subsequent  cases.  Etches  w.  Lance  (z),  and 

'onlinaon  v.  HarrisoA  (a),  the  question  was  again  agitated;  ^^^ ^^rwrnbe^*^ 

16  eaae  of  Baker  o.  Haily  does  not  appear  to  hare,  on  either  oc-  endangered. 

luon,,  oecuired  to  the  Court     The  case  of  Etches  v.  Lance 

ood  over^  that  precedents  might  be  searched ;  and  the  result  of 

le  eaanunation  proving  it  to  have  been  settled,  since  the  time  of 

Mtd  Haidwicke,  that  it  is  sufficient,  if  the  affidavit  alleges  that 

le  plaintiff  will  be  in  danger  of  losing  the  debt,  the  writ  waa 

«Bled»      Thifr  doctrine  was  again  acted  upon  in  Tomlinson  v*      t 

arrison ;  and  it  may,  therefore,  be  considered  as  settled,  that  the 

Sdavit  will  be  sufficient,  if  it  states,  that  the  debt  will  be  endan- 

nA  by  the  defendant's  quitting  the  kingdom,  without  stating 

at  tlie  object  is  to  avoid  the  jurisdiction  (6)  (1). 


The  order  for  the  writ  having  been  passed  and  entered,  must  be 
iivered  U>  dw  plaintiff's  clerk  in  Court,  who  will,  thereupon, 
ike  oat  Ae  writ,  and  get  it  sealed  by  the  proper  officer.  The 
ESI  of  tlM  writ  is  as  follows  (c),  viz. :  — 

Ywtomu^  &c« — To  our  Sheriff  of ,  greeting:  Whereas  Form  of  the 

IV  rt|N«8ented  to  us  in  our  Court  of  Chancery,  on  the  part  of  A.     ^^^  (^)* 
y  cooaplMBtiit,  against  C.  D.,  defendant,  (amongst  other  things), 
at  handle  said  defendant«  is  greatly  indebted  to  the  saidtem- 

(s)  Vide  BeameBon  tu  ex.  38»who  11  Yes.  43,  the  defendant  being  en- 

■ervvs,  ««The  reporter  must  have  titled  to  privilege  of  Parliament,  the 

■takea  the  authoritiei  cited,  which  application  for  ue  writ  in  the  former 

not  appear  to  be  in  point.'*  form,  on  the  ground  that,  ai  the  effi- 

^  BaLer  v.  Haily,  2  Dick.  633.  caoj  of  the  writ  did  not  depend  upon 

;«)  7  Vea.  417.  any  lecurity  to  be  given,  or  legal  re- 

\A  S  Taa.  38.  straint  of  the  person,  but  merely  up- 

^  Stewart  a.  Qraliam^  19'  Vee.  on  the  queen^  command  to  the  de- 

k;  Boahm  v^  Wood^  1  Tamer  A  fendant  not  to  go  to  foreign  parts,  it 

mmtt,  392.  did  not  involTe  any  breach  of  privi- 

[c)  There  are  two  forms  of  this  lege ;  but  Lord  IHdon  held,  that  the 

it  given  in  PMiherbert,  one  direct-  writ  must  be  in  the  form  usually  fol- 

totha  parU  himself,  and  the  other  lowed  in  this  Court,  and  that  he  had 

dai  Sheriff  Tide  F.  Iff.  B.  86.    In  no  authority  to  alter  it. 
oaat  a.  The  Marquis  of  Donegal, 

[1)  Ante,  1939,  note ;  Mattocks  v,  Tremaine,  3  John.  Ch.  75 ;  Rhodes  a. 

losias,  6  Rand.  188. 

[9)  See  3  Hoff.  Ch.  Pr.  23, 2i. 


1943  Of  the  Wni  of  Nt  exeat  Rcgna. 

Form  of  tke   plalnant,  and  designs  qiiickljf  to  go  into  parta  beyond  the  seas, 


wnl, 


by  oath  made  in  that  behalf  appears),  which  tends  to  the  gm^^ 
prejudice  and  damage  of  the  said  complain  an  t^  There  fore »  m  or^ 
to  present  this  injastice,  we  do  hereby  command  you,  that  you  do 
without  delay,  cause  tbe  said  C.  D-  personally  to  come  before  yon, 

and  give  sufficient  bail  or  security,  in  the  3um  of ,  tbat  k, 

the  said  C.  D.,  will  not  go,  or  attempt  to  go,  into  parts  beyond  tb 
seas,  or  to  Scotland,  without  teare  of  our  said  Court ;  and,  m  eiiH 
the  said  C.  D.  shall  refuse  to  gire  such  bail  or  security,  then  yyfl  n 
are  to  commit  him,  the  said  C,  D*^  to  our  next  prison,  there  lo  be 
kept  in  safe  custody,  until  he  shall  do  it  of  his  own  accord;  aai  J 
when  you  shall  have  taken  such  seeuriiy,  you  are  fori  few  jdi  ta  ^ 
make  and  return  a  certificate  thereof  lo  us,  in  our  said  Court  cf  , 
I  Chancery,  distinctly  and  plainly  under  your  seal,  together  mth 

\     this  writ.     Witness  ourself  at  Westminster,  the day  d 

in  the year  of  ^ur  reign  (d). 

to  be  ttjwked.       ^^^^  ^^'^  mmi  be  marked  on  the  back  with  the  amcrant  of  ilifi 

sum  for  which  the  defendant  is  to  give  security,  in  smii  at 

kngih  (e)  (l).    This  is  done  as  a  guide  to  the  Sheriff, to  UU 

sufficient  security,  by  bail  bond,  for  the  defendant's  yielding  Qi^ 

dience  thereto  {/), 

Where  iiaacd        Where  the  writ  is   issued  against  a  personal  representatifei  at 

■SiilreDreBen-  *^^  instance  of  a  legatee  J  or  person  claiming  a  share  of  the  resi4ufir 

tative ;  it  most  be  marked  for  the  whole  amount  due  iVom  the  defeDdaDt< 

not  to  the  plaintiff  only,  but  to  all  the  other  persons  interested  itt 

the  estate  (g) ;  and  it  seems,  from  a  case  cited  by  Mr,  Beafl*®*! 

from  the  Registrar's  books  that  the  Court  will  somet'iTDesO^tenii 

the  amount  of  the  security  required,  beyond  that  of  the  ddli*^ 


eii^ 


Har.  (ed.  Newl.)537;  Hinde,        (/)  Hinde.Gll.  « 

(g)  Panned  v.  Tayler,  %  ^  ^ 
(a)  Beames  on  ne  ex.  93.  100. 


(1)  The  Court,  allowing  the  writ,  directs  a  sniD,  in  which  the  <3£^^^!^ 
is  to  he  held  to  bail  apon  it.  sufficient  to  coyer  not  only  the  eiiatlfii  ^^^ 
but  a  reasonable  amount  of  future  interest;  havinff  regiLrd  to  th£  P^^^ 
able  duration  of  the  suit.  And  the  sheriff  must  tue  a  bond  tn  titfH^ 
directed  by  the  Court,  without  any  addition.  Gibert  i».  Colt,  1  H«^^ 
500.  See  M'Namara  v,  Dwyer,  7  Paige,  239 ;  Gleason  v,  Cllsby,  1  Qvi^' 
661.  ^ 

If  the  writ  is  actually  marked  by  the  clerk,  it  will  be  pKsiunei  to  ^^j 
been  done  so  in  pursuance  of  the  order  of  the  Court  Gteftioa  r.  Cls^»  ^ 
CUrke,  551.  J 


jSi  what  Manner  executed.  1943 

for  the  purpose  of  coyering  the  costs  of  proceedings  at  Law  {h).      I>«tj  of 
Boehm  v.  Wood  (i)  also,  the  writ  was  marked  for  the  full  v^^^^^.^^ 

Mint  of  the  purchase  money,  though  the  defendant  was  entitled where 

n  abatement,  the  amount  of  which,  however,  had  not  been  as-  uiiaed  against 
ained.  aparcha^r. 

There  the  writ  has  been  indorsed  for  a  larger  sum  than  is  real-  Where  in- 
ae,  there  b  no  doubt  that  the  Court  will  make  an  order  that  ^"®^  ^<>'  ^ 
aecarity  shall  be  for  so  much  only  as  is  really  due,  without 
ihing  the  writ,  and  that,  too,  upon  the  hearing  of  a  motion  to 
ih  H  (it). 


Section  III. 

I 
In  what  Manner  executed, 

'o  carry  this  process  into  effect,  the^rit  must  be  delivered  to  Duty  of 

proper  Sheriff*,  with  instructions  ^r  executing  it.     By  the  Sheriff*. 

08  of  the  writ,  the  Sheriff*  is  to  cause  the  party,  personally,  to 

le  before  him  and  give  sufficient  bail  or  security  in  the  sum  in- 

led  on  the  writ,  that  he  will  not  go,  or  attempt  to  go,  into  parts 

ond  the  seas,  without  leave  of  the  Court,  and,  on  his  refusal, 

s  to  commit  him  to  the  next  prison  (/).    It  is  said,  that  it  is  an  Doonnottobe 

le  of  this  process  to  break  open  doors,  and  take  the  party  in    "^  ^^  ^^^' 

;  however,  where  this  had  been  done,  the  Court  refused  to  set 

at  liberty  (m)  (1). 

t  IB  not  necessary  to  serve  a  subpoena  upon  the  party  against  Service  of  Sic(- 

un  this  writ  is  issued.  P^'^  ^^^ 

neceiaary. 
Vhen  a  caption  is  made,  the  defendant,  to  obtain  his  discharge  j^  ^j^^^^ 


of  custody,  must  execute  a  bond,  with  two  sufficient  sureties,  ner  defendant 
he  Sheriff;  in  double  the  sum  marked  on  the  writ  (2),  condi-  "iJ^u^^^?  *"*' 


discharge ; 

k  )    Bonner  v.  W^rthinffton  &,  (k)  Pannell  «.  Tayler,  T.  &  R. 

c.  Beamee  on  ne  ex.  94 ;  Reg.  lib.  100. 

819,  fe.  12. '  (0  1  Tarn.  A  T.  990. 

)  T.AR.  332.  (m)  Prac.  Reg.  290 ;  Gun.  Cane. 

y  Bat  eee,  in  reference  to  acts  done  through  an  abuse  of  process,  Ilsley 
leholsy  12  Pick.  270,  where  an  attachment  was  held  unlawful  and  inval- 
irhi^n  made  bj  an  officer  who  had  broken  open  a  dwellinsr-house  by  forc- 
an  outer  door,  against  the  prohibition  of  the  owner,  with  the  direct  and 
ired  pnrpoee  of  making  such  attachment  of  the  owner's  goods  in  the 
rlliiig-house.  See  also  the  authoritieB  cited  and  commented  on  by  the 
at,  in  Ilsley  v.  Nichols,  ubi  supra. 

0  In  Gibert  v.  Colt,  1  Hopk.  500,  the  Court  held,  that  the  sheriff'  is  not 
looble  the  sum  marked,  but  is  to  take  the  bond  in  the  sum  directed  by 
Courty  without  any  addition.    See  ante,  1942,  note.    See  the  form  of  a 
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Datjr  of      tioned  not  to  go  or  to  attempt  to  go  into  parts  beyond  the  teas,  <ff 
^Shariff^    .^^^  Scotland,  without  the  leaTe  of  the  Court  (n). 

1^ ^^      It  is  said,  in  a  book  of  practice  of  eoosiderabie  asthcri^, thit, 

^▼en  to  Sher-  besides  giving  bail  to  the  Sheriff,  the  party  arresled  mut  jbo, 
iff  onlj.  ^i^ii  ^yjQ  sureties  of  the  like  description,  enter  into  a  recogiipBoe 

to  the  Master  of  the  Rolls  and  the  senior  Master  in  CbaaM7,  in 
the  same  sum  and  upon  the  like  condition  as  the  bond*  eslMed 
into  to  the  Sheriff  (o) ;  and  other  books  of  authoritj  Inwliid  it 
down,  that  a  person  taken  by  the  Sheriff,  on  eineew^npo^ 
must  enter  into  three  different  bail  bonds,  before  he  can  beMtilKb- 
erty ;  —  viz.  one  to  the  Sheriff,  another  to  the  Master  of  the  RoUa, 
and  a  third  to  a  Master  in  Chancery  (p)  ;  this,  however,  doei  aot 
appear  to  be  a  correct  statement  of  the   practice,  accofding  to 
which  there  seems  to  be  little  doubt  that  the  Sheriff  may  difldurge 
the  party  out  of  custody,  upon  his  giving  bail,  or  security  to  him- 
self,  according  to  the  requisition  of  the  writ,   without  requring 
him  to  enter  iilto  recognizances  to  the  Master  of  the  Rolb  and 
Master  in  Chancery,      j^ 
Security  maft      It  is  to  be  observed,  t^t  the  Slieriff  is  directed  by  the  writ,  to 
to  Sheriff    ^  cause  the  defendant  to  gi  ve  suficient  bail,  or  security,  not  to  go, 
or  attempt  to  go,  beyond  seas,  &c.    He  is,  therefore,  not  booDd 
to  take  any  security  but  what  he  may  be  satisfied  is  likdy  topnne 
effective.    Thus,  where  the  writ  was  marked  in  the  sum  ofS^Mt, 
and  the  defendant,  after  he  was  taken  into  custody,  tendered 
to  the  Sheriff,  as  a  security,   the  bond  of  himself  and  tiro  sok- 
ties,  in  the  sum  of  36,000/.;  and  a  deposit  of  thatsumintlieBiDl^ 
of  England,  in  the  joint  names  of  the  Sheriff  and  sureties,  whicb 
the  Sheriff  refused'  to  accept ;  and  although  he  afterwards  pro- 
posed to  release  the  defendant   out  of  custody,  upon  his  finding 
four  sureties,  in  36,000/.  each,  yet  he  ultimately  insisted  that  the 
36,000/.  should  be  paid  into  his  hands,  before  the  defendant  wm 
discharged,  Lord  Eldon  held,   that  the  Sheriff  was  right  in  tbe 
course  he  had  pursued  ;  "  for  whatever  the  Sheriff  does,  under  a 
writ  of  nc  exeat  regno,  is  upon  his  own  responsibility  (1),  andwh*^ 

(n)  1  Turn.  &  V.  990.  (p)  Prac.  Reg.  291 ;  Hinde,  61i 

(0)  Ibid. 

bond  to  be  executed  by  the  defendant,  on  a  writ  of  netxeat  being eanA^tk 
him,  set  out  in  Cox  v.  Scott,  5  Harr.  &.  John.  334. 

(1)  See  Brayton  v.  Smith,  6  Paige,  489. 

The  obligations  deyolycd  upon  sureties  entering  into  a  bond  c<aditiflB^ 
to  obey  such  a  writ,  bear  a  close  resemblance  to  the  duties  and  responflbis^ 
ties  of  bail  at  common  law.  They  undertake  that  the  defendant  thills 
refiponsible  for  the  performance  of  the  orders  and  decrees  of  the  Court  i^^' 
son  V,  Clendenin,  5  Gill  &  John.  463.  And  where  the  defendaot  is  » 
writ  of  ne  exeat  has  been  proceeded  against  and  committed  to  jail  for  v^ 
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done,  was  merely  to  require  a  sufficient  security  for  his  Application 
the  defendant  to  produce  "  (q).  \,^*s^-^L^ 

I  this  it  appears  that,  instead  of  bail,  the  Sheriff  may  take  Sheriff  may 
it  of  the  amount  indorsed  upon  the  writ  (r).  *V^k*  *^®^*^' 

Sheriff,  after  he  has  executed  the  writ,  ought  to  return  it,  indorsed. 
ig  upon  it  a  proper  return  of  what  he  has  done.     If  he  has  Return  of  writ. 
dly  it  may  be  in  the  following  form  :  —  "J  have  caused  the 
umed  A.  B.  personally  to  come  before  me,  and  he  found  hail 

maUy  of  £ ,  according  to  the  command  of  this  unit "  (5). 

bo,  if,  instead  of  taking  security  according  to  the  direc- 
tbe  writ,  he  takes  a  deposit  of  the  amount  indorsed  on  the 
flhould  make  a  return  to  that  effect ;  and  it  appears,  that 
be  Sheriff  omitted  to  do  so,  the  Lord  Chancellor  ordered 
nake  his  return  within  a  given  time  (/). 


Section    IV. 

In  what  Manner  discharged, 

B  tlie  party  has  been  taken  upon  the  writ,  and  given  secu-  Consequence 

•  ci  1        J        ..  .       .  of  defendant 

must  be  careful  not  to  go  abroad,  without  previously  ap-  going  abroad 

>  the  Court  to  discharge  it,  otherwise  the  Court,  it  seems,  before  dis- 

5r  the  sureties  to  pay  the  money  into  Court  within  a  cer-       ^^' 

By  although  the  defendant's  going  abroad  was  the  conse- 

of  a  mistake  as  to  the  effect  of  the  bond  {u), 

qipHcation  to  discharge  the  writ  is  made  by  motion ;  if  Application  for 

has  been  given,  the  notice  of  motion  should  state  that  how  made. 

km  will  be  made  as  well  for  the  discharge  of  the  writ,  as 

bond  may  be  given  up  to  be  cancelled  (1). 

ehm  V.  Wood,  T.  &  R.  340.  (0  Bonner  v.  Worthington,  Reg. 
le  Bonner  v.  Worthington,  lib.  A.  1819,  fo.  233;  cited  Beames 
obi  supra.  ne  ex.  97. 

pey,  Office  of  Sheriff,  ed.        (u)  Musgrave  v.  Medex,  1  Mer. 
49;  Ultenij.  Utten,  ib.51. 

g  with  a  final  decree  of  the  Court,  in  the  cause,  and  afterwards 
'om  custody,  his  sureties  upon  the  ne  exeat  bond  are  not  responsible, 
?oart,  as  respects  them,  may  order  the  bond  to  be  cancelled,  lb. 
e  giving  the  usual  security  to  the  sheriff  upon  a  ne  exeat,  does  not 
the  defendant-frora  applyhig  upon  the  bill  only,  or  upon  the  com- 
the  answer  to  have  the  writ  discharged  and  the  bond  to  the  sheriff 
and  cancelled.  Jesup  v.  Hill,  7  Paige,  95.  The  motion  should  be 
boot  unreasonable  delay.     And  accordingly,  where  an  application 

fe  a  1M  exeat  was  not  made  until  after  the  cause  had  been  noticed 
hearing,  it  was  refused.    Miller  v.  Miller,  1  Saxton  Ch.  (N.  J.) 

163 
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Application  If  the  application  is  upon  the  ground  that  the  writ  has  beei 

^^^^.^J!^^  irregularly  or  improperly  granted,  it  may  be  made  before  aoster, 

In  what  oaaes  ^^^  ™^7  ^  supported  by  affidavit  (x). 

made  before  Iq  ordinary   cases,  however,  it  seems  that  the  defeodaot  k 

^'T^''  bound,  without  subp<Bna,  to  ^pear,  and  having j^peared,  he;wi8t 

not  till  after  P^^  ^  ^^^  answer  before  he  can  ^ply  to  discharge  the  wiit; 


and  cannot  be  heard  upon  affidavit,  unless  the  writ  was  in 
upon  matter  arising  after  the  answer  had  been  pat  in,  is  vUcb 
case  he  may  support  his  application  by  affidavit  (y)  (1). 
or  rregalar-  j^.^  u]pGa  an  application  to  discharge  or  quash  the  writ  oa  the 
ground  of  irregularity,  the  Court  thinks  that  it  has  been  impioper- 
ly  issued,  it  will  at  once  order  it  to  be  discharged.  It  wiD  iot| 
however,  discharge  the  writ,  merely  because  it  appears  to  hue  ii- 
sued  for  a  sum  exceeding  that  for  which  it  can  be  sustained;  bit| 
in  such  cases,  the  amount  for  which  it  has  been  marked,  will  be 
reduced  (z).  Nor  will  it  discharge  a  writ  of  this  nature,  obtuoed 
upon  affidavits  substantiating  declarations  and  acts  of  the  deftodut 
as  evidence  of  his  intention  to  go  abroad,  upon  a  counter-aliidifit 
by  the  defendant  denying  the  intention  (a).  In  Jones  v,  ilqi^ 
sin  (6),  also,  the  Court  refused  to  quash  the  writ  upon  the  deM- 
ant's  affidavit  that  no  debt  was  due,  and  that  the  plaintiff  had  nude 
admission  to  that  effect,  the  plaintiff  having,  by  his  affidavit,  swvn 
positively  to  there  being  a  debt. 
Upon  merits.  The  Court  will  discharge  the  writ  upon  merits,  whenerer  it  ip- 
pears,  by  the  circumstances  of  the  case,  as  dislcosed  by  the  affi- 
davits upon  which  it  was  granted  and  the  answer  of  the  defendant, 
either  that  the  plaintiff  has  no  case,  or  that  the  defendant  bnol 
going  out  of  the  jurisdiction  (c),  and  this  it  will  do  either  abaolite- 
ly  or  conditionally,  t.  e,  upon  the  defendant's  giving  secunty  to 
abide  and  perform  the  decree  of  the  Court ;  for  which  paipose  it 
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I)  Grant  v.  Grant,  3  Russ,  51)8-  etiam,  15  Vin.  Ab.  p.  539,  tit.  J(»  «- 

.Ji;  et  vide  Hyde  r.  Whitfield,  19  eat  regnum,  pL  6. 

Ves.  342 ;  Flack  r.  Holm,  IJ.  &  W.  (z)  Grant  v.  Grant,  3  Riw.5». 

414.  (a)  Amainck  r.  BarkUj,  8  Ve«. 

(y)  Russell  v.  Asby,  5  Ves.  98;  594. 

Boehm  v.  Wood,  T.  &  R.  332 ;  vide  (b)  16  Ves.  470. 

(c)  Leo  «.  Lambert,  3  Rusa.  41? 


(1)  Affidavits  may  be  read  both  in  support  of  and  against  the  motioD  to 
discharge  the  writ.  Flack  v.  Holm,  1  Jac.  &  Walk.  414 ;  1  Hoff.  Cn. 
Pr.  363.  And  it  is  open  to  the  defendant  by  affidavit  to  deny  the  allega^ooi 
on  which  it  was  granted.  O'Connor  v.  Debraine,  3  £dw.  230 ;  Cowdifi*- 
Cram,  3£dw.  231. 
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ill  refer  it  to  the  Master  to  approve  of  the  proper  security  (rf)  (1).   Application 
The  Court  will,  also,  discharge  a  ne  exeat  regno ^  upon  the  de-  ,^][^1!^^.^^ 
odant's  paying  into  Court  the  sum  for  which  the  writ  is  mark-  Upon  payment 
[  {e)  (2).  into  Coart. 

It  may  be  observed  here,  that  the  order  directing  the  writ  to  is-  ^®"  *°  ^ 
e,  generally  directs  that  the  defendant  shall  be  restrained  from 
ing  abroad,  until  ans¥^r  ^nA  further  order ;  the  Court,  therefore, 
II  not  discharge  the  writ  merely  upon  the  coming  in  of  the  au- 
er,  if  it  appears,  upon  the  merits  of  the  case,  that  there  will 
neceaaarily  decreed  things  for  the  defendant  to  do  at  the  hear- 

bC/)- 

It  baa  also  been  decided,  that  a  surety  on  a  writ  of  ne  exeat  regno  ^^  ^l>«lf  of 
all  not  be  discharged  upon  the  principal's  putting  in  his  answer, 
r  even  upon  such  principal  being,  by  a  subsequent  process  of 
I  Court,  committed  to  prison,  the  Court  observing,  that  the  surety 
9  tlien  in  no  danger  {g).    In  a  recent  case  the  sureties  applied  5eforede««e 
be  discharged,  on  the  ground  that  the  defendant  was  in  custody 
want  of  an  answer ;  but  Lord  C  Eldon  refused  to  discharge 
im^  observing,  that  there  was  no  instance  of  it ;  on  the  contrary. 
It  in  a  late  case,  the  Court  had  refused  to  discharge  them  (A). 
Tbe  appliettions  in  Le  Clea  ».  Trot,  and  Stapylton  r.  Peile,  *'*^»  *^' ***^ 
re  previous  to  the  decree :  but  where,  after  a  decree  against  the 
endant  for  the  same  matter  as  that  for  which  the  writ  of  ne  exeat 

d)     Roddam  «.  Hetherington,  5  charged  upon  brin^rlng  in  the  princi- 

1.  91;    Boon  v.   Collinnrwood,  1  pal,  as  he  is  at  Common  Law.  Arche- 

sk.  115  ;  Atkinson  v.  Leonard,  3  pooIe  contraC  Barrell,  Michas.  23  &> 

».  C.  C.  883.  S4  Eliz.'*  BntTothUl's  note  of  Arch. 

«)  ETani  «.  Evans,  1  Ves.  J.  86 ;  boll  v.  Burrell,  which  seems  to  be  the 

(Wmrt  V.  Graham,  19  Yes.  314  ;  same  case  as  Sir  George  Carey  men- 

sk  9.  Swmton,  1  V.  dt  B.  373.  tions  under  the  name  of  Archepoole 

[^)  AUdnson  v.  Bedel,  1  Dick.  96.  contra  Burrell,  is  simply   in  these 

>)  iaa  Clea  v.  Trot,  Prec.  in  Ch.  words : — "  A  bail  in  this  Court,  or  in 

K     In  a  MS.  in  Mr.  Beames's  pos-  the  Ciyil  Law,  is  discharged  upon 

■ftoa,  writtan  br  Sir  George  Carey,  bringing  in  the  principal,  as  be  may 

*'—*-'-  in  Chancery,  and  author  at  the  Common  Law,"  —  Tothill,  p. 


Kha  MBall  Tolame  of  reports  which  17,  and  see  Griffith  v.  Griffith,  8  Ves. 

■es  waiiet  hia  name,  there  is  the  400. 

owiw  passafe  : —  "  A  bail  in  this  (h)   Stapylton  v,  Peile,  27  June, 

Brt,  or  in  tha  Ciril  Law,  is  not  dis-  1816 ,  cited  Beames's  ne  ex.  84. 

1)  In  New  York,  it  is  a  matter  of  course  to  discharge  a  ne  exeat  upon  the 

endant*s  giying  security  to  answer  the  plaintiff's  bill,  where  a  discovery 

teceasary,  and  to  render  himself  y  enable  to  the  process  of  the  Court  pend- 

;  the  litigation,  and  to  i     ' 

•e  of  the  final  decree. 

Boh,  8  Paige,  606; 

dth,  6  Paige,  489. 

;3)  In  Gibert  v.  Colt,  1  Hopk.  501,  the  defendant  brought  the  amount  for 

Ach  the  writ  was  marked  into  Court,  and  the  writ  and  t^nd  were  discharg- 

by  eonaent. 
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AppljoatiiHi    regno  issuedy  the  defendant  being  in  contempt,  and  in  etntodf 
^^^^J™^[|^'  not  performing  the  decree,  the  sureties  applied  for  that  pnpd 

thej  obtained  an  order  that  they  should  be  discharged,  ud  tb^ 
bond  as  to  them  cancelled  (t). 

In  the  case  of  Baker  v.  Jefleries  (I),  the  Court  dischargei  ibB 
recognizance  entered  into  by  the  defiandant  and  her  two  nflisit 
on  a  writ  of  ne  euat  regno,  for  SOOOi,  on  the  gronnd  that  (hde- 
fendant  had  paid  the  2000IL  to  the  plaintii^  noCwith8tandii|itip> 
peared  by  the  Master's  rep<Hrt«  that  mach  more  than  the  SONL  vii 
*       due  fnmi  the  defendant  to  the  plaintiff  (J). 

When  an  application  is  made  to  discharge  the  writ  of  w  oat  ; 
regno^  if  the  motion  is  granted,  an  order  ought  also  to  be  iffBai  { 
for  restraining  the  person  against  whom  the  writ  has  isBaadfta 
bringing  an  action  for  false  imprisonment  OthenrisSi  ia  Iki 
efent  of  such  an  action  being  brought,  although  probably  ia  d 
eases  the  Court  would  stq>  the  action,  yet  the  costs  of  the  ^Ih 
cation  for  that  purpose  would  be  at  the  eqpense  of  the  panoalir 
whom  this  writ  had  been  obtained  (si). 


fm^^^d^       .It  may  be  noticed  here,  that  the  Court  will  not  dischBi|S  i  m 
bin.  exeat  regno  on  the  mere  ground  that,  since  the  writ  was  orfarf 

the  plaintiff  has  amended  his  bill,  unless  it  can  be  shown,  that  tbe 
amendments  have  varied  the  case,  as  originally  stated ;  the  Comi, 
therefore,  will  not  make  a  special  order  giving  the  plaiatif  liberty 
to  amend,  *'  without  prejudice  to  the  ne  exeat ^^  but  will  Icwc  it  to 
him  to  obtain  the  common  order,  if  he  thinks  he  can  do  bo  with 
safety  (n). 


(()  Debazin  v.  Debazin,  ]  Dick. 
95.  The  defendant,  an  executor, 
was,  immediately  afler  filing  of  the 
bill,  arrested  on  the  ne  txtaJt.  He  gave 
security  for  450/. ;  two  persons  of  the 
names  of  Randeau  and  Tonsey  being 
his  bail  to  the  sheriff  upon  the  writ. 
Afterwards,  a  decree  was  pronounc- 
ed in  favor  of  the  plaintiff,  with  costs. 
A  writ  of  execution  of  the  decree 
was  issued,  which  was  followed  by 
an  attachment  for  non-performance. 
On  this  attachment  the  defendant 
was  arrested,  and  committed  to  the 
Fleet,  "  for  the  same  matter  for  which 
the  said  nt  exeat  issued,  as  appears 
by  the  certificate  of  the  Warden  of 


the  Fleet."  The  sureties,  Riaiett 
and  Tonsey,  applied  tobe  ditdmge^ 
&c.  and  an  order  was  prooooitt^ 
« that  the  said  Randeau  and  ToBtty» 
the  defendant's  two  sureties,  whoei- 
tered  into  the  said  bail  bond  for  the 
defendant  Debazin,  on  the  sud  wiH 
of  ne  exeat,  be  discharged,  and  tkit 
the  said  bond  as  to  them  be  eufiA- 
led,"  Debazin  v.  Debazin,  Reg.lM- 
1743,  fo.  64. 

(k)  2  Cox,  226. 

a)  Beames'a  ne  ex.  86. 

y^)  Darley  v.  Nicholson,  2Dr.& 


W.86. 
(n)  Grant  V. 


Grant,  5  Ron.  1 
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CHAPTER  XXXVIII. 


OF    RECEIVERS. 


Sect.  I. — In  what  Cases  appointed. 

ichter  is  an  indifferent  person,  between  the  parties,  ap-  Nature  of  the 
bj  the  Court  to  receive  the  rents,  issues,  and  profits  of 
r  other  thing  in  question,  in  this  Court,  pending  the  suit, 
t  does  not  seem  reasonable  to  the  Court  that  either  party 
do  it(l)  :  or  when  a  party  is  incompetent  to  do  so,  as  in 
I  of  an  infant.    He  is  to  account  for  such  receipt  when 
irt  shall  require  him,  and,  to  secure  his  doing  so,  he  iscoro- 
«defed  to  enter  into  a  recognizance,  with  sureties  (a). 
^^KMntment  of  a  Receiver  is  a  matter  resting  in  the  dis-  Appointment 
of  the  Court  (6)  (2) ;  and  the  Receiver,  when  appointed,  ^'  ^^^^ 
id  as  virtually  an  officer  and  representative  of  the  Court, 
jcet  to  its  orders  (c)  (3).     Lord  Hardwicke  considered  this 
>f  qipointment  to  be  of  great  importance  and  most  bene-^ 
ndency,  and  said  —  *'It  is  a  discretionary  power  exercised 
Jomrt^  with  as  great  utility  to  the  subject,  as  any  authority 
eiongB  to  it ;  and  is  provisional  only  for  the  more  speedy 
in  of  a  party's  estate  (d),  and  securing  it  for  the  benefit  of 

ML  Reg.  365,  356;  2  Harr.  Massarene,  3  B.  &  B.55;  Jeremy  on 

i.)  499.  Eq.  Jar.  248,  249. 

ip  V.  Harwood,  3  Atk.  564.  (d)  Skip  v.  Harwood,  3  Atk.  564; 

Bgel  V.  Smith,  9  Yes.  338  Story's  Comment,  ch.  21,  pi.  831. 
'«  ed.  notea] ;  Hntchinaon  v. 

twardfl.  Receivers,  2 ;  H.  K.  Chase's  case,  1  Bland,  213. 
e  Verplank  v.  Caine8,l  John.  Ch.  57. 

ihan  Asylum  v.  M'Cartee,  1  Hopk.  435,  the  Coart  remark,  "  It  is 
:  the  appoiotinf  of  a  receiver  rests  in  discretion.  This  proposition 
teaeh  mnch.  A  receiver  is  proper  if  the  fond  is  in  danger ;  and  this 
reconciles  the  eases  found  in  the  books.  There  is  no  ease  in  which 
t  appoints  a  receiver,  meitoly  because  the  measure  can  do  no  harm." 
3  Williamson  «.  Wikon,  1  Bland,  421.  He  is  at  all  times  entitled 
iu«t  receive  its  advice  and  protection.  Cammack  v.  Johnson,  1 
;h.  163,  173.    See  Matter  of  the  Receivers  of  the  Globe  Ins.  Co. 

ion. 

163» 
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Cf  lUewfin, 


In  Claimsart*-  gQch  persons  who  shall  appear  to  be  ^titled,  and  does  not  H  d 

'eJJuMa      tlfect  the  right"  (1). 

Interefto.         The  most  ordinary  cases  in  which  Recei? ers  are  granted  by  M 

^'^^'y^^r^  Goart,  are  those  in  which  the  suit  arises  oat  of  claims  hy  pvtin 

usoaUj  grant*  haying  equitable  interests  in  the  subject;  in  each  cases  die  Ooart 

ed.  will  appoint  a  Receiyer,  for  the  purpose  of  protecting  the  papn^ 

i^tereirtSr^^  till  the  question  between  the  parties  shall  hare  been  detntei 

have  equitable  And,  in  general,  it  may  be  taken  as  a  rule,  that  where  Ai  h||l 

intereata,  tiM    estate  is  vested  in  an  individual  dauning  an  interest  panoHHtlo 
riirhto  of  paftr  ^  -  - 

having  tbele-  that  of  the  litigant  parties,  so  that  the  litigant  parties  can  cnif  we 

g^^*tM^^  equitable  interest,  the  Court  will  grant  a  ReeeiTer,  alOoiiAli 
^'^^  '  doing  so,  it  will  always  take  care  not  to  interfere  with  die  li^ 
of  the  party  having  the  prior  estate :  therefiwe  where  a  wm.  hi 
an  equitable  mortgage,  **  that  is,  if  there  is  a  prior  mortg^ae^tlfl^ 
if  the  prior  mortgagee  is  not  in  possession,  the  other  m^kiiet 
Receiver,  without  prejudice  to  his  taking  poasesrioa  (ey  Mth 
ney  v.  Sewell  (/),  Lord  Eldon  says,  ''  I  remember  a  i 
it  was  much  discussed,  whether  the  Court  would  appoint  a  1 
er,  where  it  appeared  by  the  bill,  that  there  was  n  prior  i 

*r '°  ^^  ^^  ^^  "^  ^  possession :  I  have  a  note  of  that  ease;  thneLfll 

mortgagee ;      Thurlow  made  the  appointment,  without  prejudice  to  the  lint  sort* 

or  other    gagee  taking  possession,  and  that  was  afterwards  followed  ky  Lari 

equiteblein-     Kenvon"(5^). 

cumbrancers ;  -  ^*"    .      .  ,     .  ,.    ,  ,  .     ,,  ..       /i\ 

The  same  principle  is  applied  to  other  equitable  crednon  [m), 

and  indeed  to  all  other  persons  having  mere  equitable  estates. 
The  rule,  with  respect  to  equitable  creditors,  is  thus  laid  down  by 


(e)  IJ.  &  W.  648. 

(/)  1  J.  &  W.  649. 

(ff)  In  Phippfl  V.  The  Bishop  of 
Bath  &  Wells,  as  reported  in  2  Dick. 
608,  Lord  Thurlow  refused  the  ap- 
pointment of  a  Receiver  at  the  in- 
stance of  a  second  mortgagee,  the 
first  not  being  in  possession  ;  but  in 
Bryan  v.  CormicK,  1  Cox,  423,  he 
came  to  the  determination  mentioned 
above ;  a  similar  order  was  made  in 


Dalmar  v.  Daahwood,  2  Cex,  378, 
In  Norway  v.  Rowe,  19  Vet.  158,  tie 
Lord  Chancellor  aUtes  it  to  be  the 
practice,  on  motions  for  Ileecii«»i 
not  to  look  at  mortgagees  ftt^ 
than  to  take  care  that  thej>"«>* 
prejudiced,  see  Price  v.  Willii"»i 
Coop.  31,  and  Brooks  v.  Gnitbed,! 
J.  &  W.  176. 

(A)     Vide    Corling   v. 
Townshend,  19  Vea.  Sd. 


(1)  Though  the  appointment  of  a  receiver  does  not  involve  a  l 
upon  any  right,  still  it  can  only  be  made  at  the  instance  of  a  P^^  ^^  ** 
an  acknowledged  interest  or  a  strong  presumption  of  title  in  himself  akse, 
or  in  common  with  others ;  and  where  the  property  itself,  or  its  reatf  ^ 
profits,  are  in  danger  of  being  materially  injured,  or  totally  lost.  H.  a- 
Chase's  case,  1  Bland,  213 ;  Williamson  v.  Wilson,  ib.  421. 

But  the  appointment  of  a  receiver  alters  no  riffht,  not  even  so  as  to  fR- 
vent  the  running  of  the  statute  of  limitations.  Williamson  v,  WilfOBi ' 
Bland,  421. 

To  authorize  the  appointment  of  a  receiver  in  a  snit  in  Chanceiy,"* 
bill  must  lay  a  foundation  for  it,  bv  stating  the  facts  which  show  its  r"^^ 
sity  or  propriety.    Tomlinson  v.  Ward,  2  Conn.  396. 


Im  what  Cases  appointed.  1951 

Lord  Eldon  in  Davis  v.  The  Duke  of  Marlborough  (t)  —  "The  In  the  Case  of 
rule,  I  take  to  be^  that  the  Court  will,  on  motion,  appoint  a  Re-         ScT^ 
ceirer  for  an  equitable  creditor,  or  a  person  having  an  equitable  s^^*-n/^^^ 
estate,  without  prejudice  to  persons  who  have  prior  legal  estates ;  in  which  cnae 
in  tbb  sense,  without  prejudice  to  persons  having  prior  legal  es-  ou^predjudioe 
tates,  that  it  will  not  prevent  their  proceeding  to  obtain  posses-  to  pnor  legal 
i,  if  they  think  proper  (k) ;  and  with  regard  to  persons  having  ®"^**"- 


prior  equitable  estates,  the  Court  takes  care,  in  appointing  a  Re- 
ceiTer,  not  to  disturb  prior  equities;  and,  for  that  purpose,  directs 
inquiries,  to  determine  priorities  among  equitable  incumbrancers, 
permitting  legal  creditors  to  act  as  against  the  estates  at  Law,  and 
settling  the  priorities  of  equitable  incumbrancers.     Provided  it  is 
satisfied,  in  that  stage  of  the  cause,  that  the  relief  prayed  by  the 
bill  will  be  given  when  the  decree  is  pronounced,  the  Court  will 
not  expose  parties  claiming  that  relief  to  the  danger  of  losing  the 
rents,  by  not  appointing  a  Receiver  of  an  estate,  on  which  it  is 
admitted  that  they  cannot  enter  (/)."     And  here  it  may  be  re- 
marked, that  although,  where  there  is  a  prior  mortgagee  in  exists 
ence  having  the  legal  estate,  the  Court  will  not,  by  the  appoint^ 
ment  of  a  Receiver,  deprive  him  of  his  right  to  possession,  the  Prior  incum- 
Conrt  will  not  permit  him  to  object  to  the  appointment  of  a  Re-  oWeiSrexcept* 
ceiver  by  any  act  short  of  a  personal  assertion  of  his  legal  right,  bj  taking  pos- 
and  taking  possession  himself  (wi).     And  if,  after  a  Receiver  has  ^^^^  *"™" 
been  i^pointed,  he  does  not  think  proper  to  avail  himself  of  his  Receiver  only 
legal  right,  (which  he  may  do  by  applying  to  be  examined  pro  in-  for  benefit  of 
ieresse  suo,)  he  will  not  be  permitted  to  have  the  benefit  of  the  Re-  cho^eto*avail 
ceirer  (»),  —  the  appointment  of  a  Receiver  being  for  the  benefit  themselveB  of 
of  incumbrancers,  so  far,  only,  as  expressed  to  be  for  their  benefit,  ^^' 
and  as  they  choose  to  avail  themselves  of  it  (o). 

(t)  SSwanst.  108,  137.  general  practice  of  the  Court — Sir 

(k)  Vide  Dalmar  v,  Daahwood,  2  Thomas  Plumer*a  objection  to   the 

Cox,  38S,  bnt  they  mnst  first  obtain  appointment,    in    that  case,    must, 

leave  oftheConrt,  Bryan  o.Cormick,  therefore,  have  been  founded  in  the 

1  Cox,  422;  Anon.  6,Ves.  287;  An-  fact  that  the  mortgagee  was  also  a 

|el  «.  SmiUi,  9  Ves.  335 ;  Brooks  v.  cestui  que  trust  under  the  will,  in 

Gieathed,  1  J.  &  W.  176 ;    Gresley  which  character  he  was  a  necessary 

«.  Adderley,  1  Swanst.  579,  et  vide  party,  though  in  the  mere  character 

of  mort^ffee  he  was  not  so. 


ortgagee 

(I)  It  Mema  to  have  been  consid-  (m)  Silver  v.  The  Bishop  of  Nor- 

erod,  by  the  reporter  in  Price  v.  Wil-  wich,  3  Swanst.  112,  n.  115. 

liutt,  (Coop.  31,)  that  Sir  Thomas  (n)  Vide  Anon.  6  Ves.  287 ;  Angel 

Plimier's  opinion  was,  that  if  it  ap-  v.  Smith,   9  Ves.  336 ;    Brooks  v. 

pean  by  the  pleadings,  that  there  is  Greathed,  1  J.  &  W.  178;  Hunt  v. 

a  prior  mortga^,  the  Court  will  not  Priest,  2  Dick.  540. 

appoint  a  Receiver  unless  the  mort-  (o)  Gresley  v.  Adderley,  1  Swanst. 

gagee  is  a  party  to  the  suit,  which  579. 
would  have  been  at  variance  with  the 


idse 


Of  Rudven* 


In  the  Caieof 
Mori 


ftafeet, 


Althoni^h  par- 
ty creating 
incumbrance 
be  abroad. 


Or  haa  ab- 
sconded to 
avoid  service. 


No  Receiver 
appointed 
against  the 
possession  of 
party  having 
a  prior  legal 
estate. 


It  may  be  mentioned  here^  that  the  Court  will  grant  a  Receim^^ 
at  the  instance  of  a  second  incumbrancer,  in  all  cases  in  whi^^ 
the  first  incumbrancer  is  not  in  possession  of  the  propertji  v^^ 
that  the  circumstance  of  the  party  creating  the  incumhranee  b^». 
ing  abroad,  and  refusing  to  ai^;>ear  to  the  suit,  will  not  dopriwe 
the  mortgagee  of  his  right  to  possession  {p).     In  Holmes  9. 
Bell  {q),  however,  Lord  Langdale,  M.  R.,  appears  to  have  caler^ 
tained  some  doubt  as  to  his  power  to  appoint  a  Receiver,  irlere 
one  of  two  mortgagees,  who  were  tenants  in  common,  wasaiimdy 
at  least  so  far  as  regarded  the  moiety  of  the  absent  party,  altkoaglDi 
he  thought  the  objection  removed  by  the  circumstanee  of  Hhm 
mortgagee,  who  was  in  England,  being  in  the  poasessioo  of  d»« 
whole  estate.    His  Lordship's  difficulty  appears  to  have 
fVom  Browne  t^.  Blount  (r),  in  which  the  Master  of  the 
Sir  J.  Leach,  refused  to  appoint  a  Receiver  in  the  abssnoe 
the  owner  of  the  estate ;  but  it  is  to  be  observed,  that  the 
mination,   in  that  case,  was  not  come   to  upon  an 
tory  application,  but  upon  the  hearing  of  the  cause;  cd 
occasion,  it  having  been  concluded  that  the  Court  could  not  pr^c 
ceed  to  make  a  decree  in  the  absence  of  the  party  benefidiDy  i^H 
terested,  it  was  urged  that,  although  it  could  not  grant  the  idk^ 
prayed,  it  would  go  the  length  of  appointing  a  Receiver. 

It  may  be  mentioned  here,  that,  in  a  recent  case,  the  T.  C.  ^c^ 
England  appears  to  have  granted  a  Receiver  against  a  deftwhr»< 
who  was  out  of  the  jurisdiction  of  the  Court  (5).    And  tht  im 
Pitcher  v.  Helliar  (t),  a  Receiver  was  appointed  upon  iffidirit 
that  the  defendant  had  absconded  to  avoid  being  served  with   a 
subpoena. 

But  although  the  Court  will,  in  general,  grant  a  Receiver,  it  tie 
instance  of  a  party  having  an  equitable  estate,  when  the  iodindaa/ 
having  a  prior  legal  estate  is  not  in  possession,  it  will  not  unleff 
under  very  particular  circumstances,  appoint  (me  where  the  partj 


(p)  Tanfield  v.  Irvine,  2  Ruse.  149 , 
sea  vide  et  qiuere  Coward  v.  Chad- 
wick,  ibid.  p.  150,  n. 

(q)  2  Beav.  208. 

(r)  2  R.  &  M.  83. 


(s)  Gibbina  v.  Mainwariiif,9  Sin. 
77. 

(0  2  Dick.  580 ;  vide  etiun,  Mt- 
quire  v.  Allen,  1  B.  &  B.  75. 
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awig  the  legal  estate  is  in  actnal  possession  of  the  property  (u).  ^n  the  Caie  of 
7Ho8  although  a  second  mortgagee  may  have  a  Receiver,  where      ^'icf*^* 
!ie  first  is  not  in  possession,  yet  if  the  first  mortgagee  is  in  actual  v.«^-n/^^^ 
oosession  of  the  estate,  a  Receiver  will  not  be  appointed  unless 
ideed  it  is  shown  that  the  first  mortgagee  has  been  paid  ofi*,  in 
hich  case  a  Receiver  may  be  appointed  on  the  application  of  a 
iboeqoent  incumbrancer  (x). 

It  is  to  be  understood,  that,  in  order  to  defeat  an  equitable  Bnt  powes- 
lortgmgee  of  his  right  to  a  Receiver,  the  possession  of  the  party  Jq^'J^  en- 
iost  be  such  a  possession  as  invests  him  with  a  title  to  receive  the  title  partv  to 
snts  and  profits ;    a  mere  possession  as  tenant  will  not  be  suffi-  '^^^L 
lent;   and  where  one  of  the  defendants,  who  was  in  the  occupa- 
oa  of  part  of  the  estate  as  tenant,  and  had  purchased  of  the 
laintiff  a  part  of  his  mortgage,  the  interest  of  which  was  about 
]aal  to  the  rent  of  his  occupation,  the  Court  of  Exchequer  held 
lat  he  could  not  unite  his  two  characters  of  mortgagee  and  tenant, 
ad  that  bis  possession,  being  as  tenant,  could  not  be  set  up  against 
le  other  mortgagee  (y)  (1). 

And  here  it  may  be  remarked,  that  as  between  mortgagees  in  Receiver  not 
osaession  and  persons  having  subsequent  interests,  the  Court  will  ^^^,^0^- 
ot  appoint  a  Receiver  against  a  mortgagee's  own  oath  that  some-  gagee*!  own 
ling  is  doe  to  him  (z)  (2),  unless  the  party  making  the  applica-  ^^^J^ 

is  due. 

(v)  It  ■eemi  that  this  role  will  not  v.  Bishop  of  Peterboroogh,  3  Swanst. 

iplj  where  the  party  in  possession  109.    As  between  equitable  creditori 

merely  so  apon  execution,  under  and  judgment  creditors,  having  pos- 

jodgment,  and  that,  in  such  cases,  session  under  writs  of  elegitj  it  is 

creditor  having  taken  out  execu-  competent  to  the  Court  to  appoint  a 

m,  emniiot  hold  property  against  an  Receiver  in  favor  of  the  equitable 

tate  created  prior  to  his  deot ;  vide  creditors,    not   disturbing    the  jugt 

Swanst.  117.    Upon  this  principle  rights  of  any  of  the  judgment  credi- 

oid  Eldon  made  an  order  for  the  ap-  tors  in  possession  ;  Davis  v.  Duke  of 

xntmeiit  of  a  Receiver  of  the  rents  Marlborough,  1  Swanst.  74. 
id  profits  of  a  rectory,  at  the  in-        (x)  Vide  Quarrell  v.  Beckford,  13 

anee  of  a  second  incumbrancer,  al-  Ves.  377 ;  Codrington  v.  Parker,  16 

lOQfii  a  third  incumbrancer  was  in  Ves.  469;  Bemey  v.  Sewell,  1  J.  & 

mtssion  under  a  sequestration  from  W.  647. 

e  Bishop,  which  his  Lordship  Con-        (y)  Archdeacon  v.  Bowes,  3  Anst. 

dered,  in    contemplation    of  this  75^. 
OQit,, as  equal  to  a  judgment,  White        (z)  Rowe  v.  Wood,  2  J.  &.  W.  553. 


(1)  See  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565 ;  Bank  of  Ogdensburg  v. 
rnold,  5  ib.  38 ;  Frelinghuysen  v.  Golden,  4  Paige,  204. 

(2)  See  cases  in  above  note ;  Quinn  v,  Brittain,  3  £dw.  314 ;  Seaby  v. 
rthnr,  1  Hogan,  92. 

Receivers  in  mortgage  cases  are  allowed  with  great  caution ;  and  will  be 
tpointed  only  where  there  is  a  clear  inadequacy  of  security,  or  the  rents 
ive  been  expresslv  pledged  for  the  debt.  The  best  criterion  of  adequa- 
r  or  inadequacy  of  the  security  in  such  cases,  is  the  rental.  Shotwell  v. 
mithy  3  Edw.  588. 


MM  CfReedwm. 

Itt  tht  CMt  of  tioa  wiB  o^  to  pay  him  off,  aeeording  to  his  demaad,  uhotl^la 

**^£f*"   it  UmMlf;  m  which  ease,  if  dm  party  will  bring  the  morlf^pib 

s^p-v"^«/  own  coafeaaioQ,  thaa  he  hu  been  paid  off,  or  Aat  he  baa  nbmm 

to  aoe^  what  is  doe  to  him,  the  Reerifor  wiH  be  vpfobHtj  (f]| 

^j!ii^!^     For  diia  pvipoae  the  Ckmrt  win  reqaure  the  miMrfga^ 

■eoept  what  ii  open  hia  oath  what  he  bdierea  to  be  doe ;  and  in  takiii|  tbajpoh 

^^*  aeaaion  ftom  him  upon  payment  of  what  be  aweara  to  I 

JJjyjBP**       win  make  lum  gi?e  aeenrity  to  refimd,  if  it  diafl  appear,  i 

Moority  taia*  acoonnt,  that  ae  mneh  is  not  doe;  and  where  he  wiP  a 

And.  that  any  thing  is  doe,  the  Court  wfl!  wppoiat  a  Reemm  (!}. 

In  whaiaaM      It  is  to  be  ebaerred,  that  the  disineUnation  of  the  Oonttal 

grant BeoeiTer point  a  ReeeiTery  where  the  property  is  m  poaaeaakn  of  «| 

Hj^togtl    having  the  legal  estate,  is  Mt  in  those  oaaea  only  in  whUbt 

estate  of  the  party  in  possesrion  is  prior  to  that  of  thapailiiii  « 
the  litig«don ;  where  the  right  to  the  poaseasion  is  the  saljejl  ^ij 
dKspotey  and  the  plaintiff  baring  an  eqnitaUe  intereift  dsi^pll^ 
le^  astete  from  the  defendant  in  poaaeasion,  there  the  Coaitirftf 
if  it  sees  dearly  that  the  plaintiff  has  the  right,  and  that  iAti|it 
'    mate  decree  will  be  in  hki  fkror,  qipdnt  a  ReoeiTer  pBnilln||<ih 
soit 
fttthninitiiwn     This  was  done  in  Metcalfe  9.  Pnlfertoft  {e),  at  the  i^Mn  sf 
^Ji£mS^m^  a  purchaser  pendmie  ftVe/the  Court  bemg  satisfied  that  At  MB- 
tract  was  one  which  it  could  enforce. 

or  pend-        So,  also,  where  the  defendant,  on  an  advance  of  UMHief  bf  tte 

inff  a  suit  to     plaintiff,  agreed  to  execute  a  mcMrtgage  of  certain  lands,  bat  did  not 
agreement  for  perform  the  agreement,  and  there  was  an  arrear  of  intend  due 
a  mortgage,      qq  the  money  advanced,  upon  which  the  plaintiff  filed  a  bill  fa  i 
specific  performance,  Sir  J.  Leach,  V.  C,  appointed  a  Reoerrer  (^ 
In  like  manner,  where  a  tenant  in  tail  in  remainder,  apoa  • 
advance  of  money  to  him  by  the  plaintiff,  had  agreed  to  ngfj^ 
after  the  death  and  failure  of  issue  of  his  brother,  the  teaatK 
tail  in  possession^  and  had  secured  the  money  by  a  mortgipo' 
the  estate,  and  a  covenant  to  levy  a  fine  and  sufier  ^tecanx]^ 
give  effect  to  the  mortgage,  but,  on  coming  into  possessioD  of  Ae 
estate,  refiised  to  perform  his  covenant,  the  Court  appoiotfld  i 
Receiver  of  the  rents  (e). 

Upon  the  same  principle,  where  a  bill  was  filed  by  crediton 
claiming  satisfaction  out  of  real  and  personal  assets,  andit^p* 
peared,  by  the  answer  of  the  person  in  possession  of  the  real  t^ 

(«)  Beraev  ».  Sewell,  IJ.  &  W.        (e)  1  V.  &  B. 
46.  (<0  Shakel  «.  Dnke  of  MuIboiP« 


7^ 

(6)  Chamben  v.  Goldwin,  cited  13    4  Mad.  463. 
VeB.  377 ',  Qaarrell  v.  Beckford,  ib.  (e)  Free  v.  Hinde,  9  Sha.  7. 


Im  what  Casts  agpninted.  Utt5 

,  that  the  real  estate  must  eventually  be  responsible,  as  there    Against  the 
no  personal  estate  to  be  applied  to  discharge  debts,  the  Court  ,J^5Ji,^I!^J^ 
ointed  a  Receiver  in  the  first  instance  (/)  (1). 

'he  Court  will  also  appoint  a  Receiver  against  a  party  having  y^^^PV^^ 
leasioii  under  a  legal  title,  if  it  can  be  satisfied  that  such  party  party  in  poe- 
roogfully  entitled  to  such  legal  estate.    Thus  where  fraud  can  MMion  ia 
ilearly  proved  and  inunediate  danger  is  likely  to  result  if  the  titSedT    ^  ***' 
nnediate  possession  should  not  be  taken  under  the  care  of  the 
irt^  a  Receiver  will  be  appointed  {g).    This  rule  was  recog- 
dd  by  Lord  Eldon  in  Lloyd  v.  Paseingham  (A).     **  The  Court 
srfereSy  observes  his  Lordship,  ''  by  ^pointing  a  Receiver,  with 
at  rdactance ;  compelled  by  judicial  necessity,  the  effect  of 
id  elearly  proved,  and  immediate  danger  if  the  intermediate 
seflBion  should  not  be  taken  under  the  care  of  the  Court."    In 
er^  however,  to  induce  the  Court  thus  to  interfere,  it  is,  accord- 
to  bis  Lordship's  subsequent  remarks,  not  only  necessary  that 
Court  should  be  satisfied  of  the  existence  of  firaud,  but  it  must 
morally  sure  that,  upcxi  the  hearing  of  the  cause,  the  party 
lid  upon  the  circumstances  be  turned  out  of  possession ;  and 
oulj'that,  but  it  must  see  some  danger  to  the  intermediate 
ts  and  profits  (t).     His  Lordship,  in  that  case,  did  not  conceive 
t  the  eirciifaistances  disclosed,  for±ed  that  extreme  case  in 
ich  the  possession  was  to  be  taken  from  those  who  had  the  legal  • 
It ;  bat  in  a  more  recent  case  Stilwell  o.  Wilkins  (Jc)^  where  a 
filled  fcM*  the  purpose  of  setting  aside  a  purchase,  and  the 
of  the  defendants,  who  were  the  devisees  of  the  purchaser, 
aitted  the  great  inadequacy  of  the  price,  but  stated  their  igno- 
ce  of  the  other  circumstances  of  fraud  alleged ;  his  Lordship 

nted  the  Receiver,  because,  "  if  the  case  stated  were  true,  the  ^P^V^  ^^^  ^ 

.    ,       .        .         ^  ,  'has  been  great 

jdeq^acy  was  so  monstrous,  and  the  situation  of  the  young  man  inadequacy  of 

1  tbe  state  of  his  intellect  were  such,  that  it  was  hardly  possible  P"^®- 

BOppoee  that  the  transaction  could  stand :  "  he  thought,  there- 

)«  that  it  was  a  case  in  which  such  an  order  might  be  made, 

/)   Joaet  «.  Puffh,  8  Vei.  71 ;  (t)  Loyd  v.  Passingham,  16  Yea. 

gu.  Earl  of, «.  Blake,  3  Moll.  52.  70  ;  vide  Hugonin  v.  Baseley,  ubi 

f)  Lloyd  «.  Passingham,  16  Vea.  aupra. 

Hugonin  «.  Baseley,  13  Vea.  105  {k)  Jac.  260 :   vide  6  Mad.  41,  S. 

duier'a  ed.  note].  C,  sab  nomine  Stilwell  «.  Williama. 
1}  Ubi  supra. 

1)  As  to  receivers  in  creditor's  suits,  see  Bloodgood  v.  Clark,  4  Paige, 
»;  Browning  v.  Bettis,  8  Paige,  568 ;  Fitzhugh  v.  Everingham,  6  Paige, 
;  Osborn  v.  Heyer,  2  Paige,  342;  Haggarty  v.  Pittman,  1  Paige,  208; 
ker  V,  Bloore,  3  Edw.  234;  Congden  v.  Lee,  ib.  304;  Hart  v.  Tims,  3 
IT.  226. 
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IntheCase  oftiioagh  it  was  not  in  accordance  with  the  general  habit  ofth^ 
Ezecatort,  *c  p     ^ 

Where  there  is      Upon  the  same  principle,  the  Court  interfered  in  Podmore 
&n  implied        Gunning  (/).     In  that  case  a  testator,  by  his  will,  bequeathed  t^ 
residue  of  his  real  and  personal  estate  to  his  wife,  *'  having  perfee/ 
confidence  that  she  will  act  up  to  those  views  which  I  hare  cqd- 
municated  to  her  in  the  ultimate  disposal  of  my  prq>erty  after  Iter 
decease,''  and,  upon  the  wife's  dying  without  a  will,  the  Cooiitp' 
pointed  a  Receiver,  upon  an  allegation  in  the  bill,  (supported  bj 
affidavit,)  of  a  promise  by  the  wife  to  her  husband,  on  the  &hhof 
which  he  had  made  his  will,  that  she  would  bequeath  the  rendne 
of  his  property,  after  her  decease,  to  the  plaintiffs,  who  weieliii 
natural  children. 

It  is  to  be  observed  that,  in  the  above  cases,  there  were  circm- 

stances  of  either  actual  or  constructive  fraud,  as  well  as  of  adul 

title,  to  induce  the  Court  to  interfere;  where  these  circuDUtaBea 

are  absent,  and  there  is  no  case  of  spoliation,  the  Court  will  not  q^ 

point  a  Receiver  upon  mere  ground  of  title  in  the  plamtiff(»). 

But  although  the  Court  will  not  interfere  upon  the  meif^  gromd 

Wherever        ^f  tjtje^  it  will  appoint  a  Receiver  at  the  instance  of  parties  ben- 

to^^e'esut^'  eficially  interested,  even  where  there  is  no  frau^  or  ipoliitioii, 

provided  it  can  be  satisfactorily  established  that  there  b  dinger  to 

the  estate  or  fund,  unless  such  a  step  is  taken  (I).    Thoa^  in  the 

In  the  case  of  ^^^  ^f  executors,  if  the  executor  has  wasted  the  dke^  or  in 

administrators,  other  respects  misconducted  himself,  the  Court  will  interfere  bj 

the  appointment  of  a  Receiver  (n)  (2) ;  upon  this  ground,  also, 

where  an  executor  has  not  done  what  he  can  to  get  in  the  personal 

estate,  the  Court  will  order  a  Receiver  to  be  appointed  (o)  (3). 

(l)  5  Sim.  485.  ed.  note  (a)] ;  vide  eliam,  HiTcn » 

(m)  Toldervy  v.  Colt,  1  Y.  &  C.  Havers,  Barnadist.  22. 

Exch.  Rep.  621.  (o)  Richards  v.  Perkins,  3  Y.  &C. 

(n)  Anon.  12  Ves   5j   Middleton  Exch.  Rep.  299. 

V.  Dodswell,  13  Ves.  26  [  Sumner's 

(1)  Wherever  the  appointment  of  a  receiver  is  sought  against  an  execi- 
tor  or  administrator,  it  is  necessary  to  establish  by  suitable  proofs,  that  thei« 
is  some  positive  loss,  or  danger  of  loss  of  the  funds;  as  for  instance, W* 
waste  or  misapplication  of  the  funds,  or  some  apprehended  danger  from  tj* 
bankruptcy,  insolvency,  or  personal  fraud,  misconduct,  or  negligence mv^ 
executor  or  administrator.  2  Story  Eq.  Jur.  §  836  ;  Mandeville  v.  MwwJ* 
ville,  8  Paige,  475  ;  Orphan  Asylum  v.  M'Cartee,  1  Hopk.  435.  ThettC^ 
that  a  trustee  mixes  ihe  trust  uind  with  his  own  is  not  a  sufficient  gwo'JJ* 
for  the  appointment  of  a  receiver.  Orphan  Asylum  r.  M'Cartee,  iHop** 
435. 

(2)  Boyd  V.  Murry,  3  John.  Ch.  48. 

(3)  Not,  however,  where  the  executor  is  admitted  to  be  solvent,  and  the 
fund  is  in  no  danger.    Tennent  r.  Tennent,  1  Craw.  &  Dix,  241. 
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Qnt  tlthoagh  a  Receiver  will  be  appointed  as  against  an  execu-  ^^^  ^•■*  ®^ 

,  wliere  it  is  shown  that  there  is  a  probability  of  danger  to  the       ^5Sc.  "' 

per^,  it  roust  be  snch  danger  as  arises  from  the  misconduct  or  ^^^^s/'^^^ 

lect  of  the  party, — mere  poverty  will  not,  of  itself,  constitute  ■ — "wing 

fficient  ground  for  such  an  appointment  {p\    Where,  howev-  ^act  or  ueg-' 

an  executrix,  who  had  been  appointed  guardian  of  her  three  l^ct, 

Iren,  by  her  husband,  married  a  second  husband  in  necessitous  ~      **"*  "J?' 

mnstances,  the  House  of  Lords  directed  a  Receiver  to  be  ap- 

ted  lo  get  in  the  outstanding  personal  estate  (q).    And  where  Unlen  in  the 

bosband  of  a  woman,  who  had  been  appointed  executrix,  was  husband  of  an 

tie  Weit  Indies,  and  was  sworn  to  be  in  indifferent  circumstan-  ezecntrix. 

a  Receiver  was  also  appointed  (r).    It  appears,  however,  from 

report  of  that  case,  as  if  a  principal  ground  for  granting  the 

«iTer  bad  been  the  fact  of  the  husband  being  in  the  West  In- 

y  and  not  amenable  to  the  process  of  the  Court ;  but,  in  a 

e  recent  case  of  a  similar  nature,  the  Coprt  of  Exchequer 

e  the  ordoTy  upon  the  proof  of  the  husband's  insolvency,  though 

affidavit  positively  denied  the  fact  of  his  being  abroad  (5).  <^  where  exec- 

®  ^  '    ator  !•  acto- 

I,  in  gcjiendy  it  may  be  assumed  that,  in  a  case  where  a  per-  ally  insoWent. 

al  representative  is  actually  insolvent,  a  Receiver  will  be  ap- 
ited  (1);  therefore,  if  an  executor  has  become  bankrupt,  or 
taken  the  benefit  of  the  Act  for  the  Relief  of  Insolvent  Debt- 
,  the  Court  will  appoint  a  Receiver ;  and  if  it  should  be  neces- 
r  to  bring  actions  at  Law  to  recover  part  of  the  effects,  since 
t  mnst  be  in  the  name  of  the  executor,  the  Court  will  compel 
1  to  allow  his  name  to  be  used  {t).  It  seems,  however,  to  be 
ihtfol,  whether,  if  a  person,  known  by  a  testator  to  be  a  bank- 
»t  or  insdvent,  be  appointed  an  executor  by  his  will,  such  per- 
i  can  be  controlled  by  the  appointment  of  a  Receiver  (11) ;  but 
I  not  to  be  inferred,  from  the  circumstances  of  the  will  having 
n  made  some  time  before  the  commission  issued,  and  not  alter- 
afterwards,  that  the  testator  had  a  deliberate  intention  to  intrust 
management  of  his  estate  to  an  insolvent  executor  {%), 

})  Hathomthwaite  v.  Russell,  2  [Sumner's  ed.  note  (a)] ;  4  Bro.  C. 

.  196;  Howard  v.  Papera,  1  Mad.  C.  269,  S.  C.    [Perkins's   ed.  277, 

;  Anon.  12  Ves.  4.  notes]  ;  Scott  r.  becher,  nbi  sapra. 
)  Dillon*.  Lady  Mount  Cashell,        (v)  Gladden  v.  Stoneman,  ]  Mad. 

o.  P.  C.  ed  Toml.  300-12.  \A\  n. ;  Langley  v.  Hawk,  5  Mad. 

\  Taylor  «.  Allen,  2  Atk.  213.  46. 
\  Seott «.  Becher,  4  Pri.  346.  (z 

Utterffm  «.  Mair,  2  Ves.  J.  95  (ed.  3,)  vol.  1,  p.  169. 

I  Where  an  executor  has  removed  from  the  State,  leayingr  his  euhti  que 
and  the  tniat  estate,  the  Court  will  on  the  application  of  the  cestui  que 
appoint  a  receiver.    Ex  parte  Galluchat,  1  Hill  Ch.  150.    But  the  Court 
to  power  to  suhstitute  one  executor  i^  the  place  of  another.    lb. 
164 
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^'^E^  ^ton.^     It  is  ta  be  meDtioned  here,  that,  in  a  recent  caaa,  the  Contcf 

zMiDton»    £^|^^^^  ]^^^  |]„^^  ^  curcumstance  that  the  party  who  haithei^ 

v^^N/*^^  ministration  of  the  testator's  effects,  was  an  oneertiiMMitedhHibip^ 

and  was  not  appointed  to  the  office  by  the  testator,  was  not  iidfr 

dent  ground  finr  the  appointment  of  a  RecMier  ft^ars  mmr, 

where  scferal  of  the  parties  interested  had  refiised  to  joiniiAi 

amplication  (jr). 

In  ^e  cue  of      xhe  same  gronnds  which  will  induce  the  Court  to  takenr  ion 

an  executor  the  possession,  or  the  right  to  the  poMeswi^w  «• 

tesutor's  property,  by  the  a^Kiintment  of  a  Eeoeifer,  iaoHiif 

his  misconduct  or  of  his  bankruptcy  or  inadreiiqrff  viU  ioiBaite 

Court  to  interfere  in  the  case  of  any  party  dothed  with  thick** 

acter  of  a  trustee,  and  that  whether  he  is  a  mere  trastss  or  sMe 

tee  hanhg  an  interest  in  the  estate  or  fund  (1). 

T- — J^^       Thus  wherea  trustee  refuses  to  act,  the  Court  will|  onlkllh 

aetf  ^  plication  of  the  persons  beneficially  interested,  qipoint  a  Imk* 

er  (z)  I  and  so  wliere  se? era!  trustees  under  a  settlemwt,  VM* 

sequence  of  dilutes  among  themselfes,  permitted  the  resii  tf  ika 

trust  estate  to  fall  in  arrear,  the  Court  not  only  appojatii  « Is- 

ceifer  to  collect  the  rents,  but  ordered  the  costs  oC  thssnlliki 

paid  by  the  trustees  (a). 

or  haye         It  may  be  obaeryed,  that^  although  the  Court  wiD,  i 

dearbrewsh  of  ^^®'®  ^^^^^  ^^  ^®®°  *  ^^®"  breach  of  trust  on  the  part  of  a  tros- 
trust.  tee,  interfere  to  take  the  possession  from  him  pending  Hntmtin^ 

which  the  discussion  of  his  conduct,  is  involved,  it  wiO  ooC,  where 
property  has  been  applied  without  complaint  for  a  seristof  years, 
according  to  an  uniform  course  of  management  which  hiB  beea 
sanctioned  by  the  parties  beneficially  interested,  appdnt  a  Recover 
by  interlocutory  order,  on  the  ground  that  such  application  of  prop* 
erty  is  a  breach  of  trust,  unless  it  is  perfectly  clear  that  tlie  ptftf 
in  whom  the  property  is  vested  is  a  mere  naked  trustee,  vA  ktf 
not,  even  to  a  limited  extent,  any  of  the  rights  and  interests  of  is 
owner.    Upon  this  ground,  a  motion  for  the  appointment  of  i  Ke- 


Exc 


(y)    Smith  v.  Smith,  2  T.  &  C.        (z)  Brodie  v.  Barry,  3  Mer.  0^ 
cch.  Rep.  353.  (a)  Wilson  v.  WUmii,  9  Keei,M9- 


(1)  If  an  assignee  becomes  insolvent,  the  assignor  may  apply  fiff  the  i^ 
pointment  of  a  receiver  to  execute  the  trust  declared  in  the  asnf&B^ 
ke^s  V.  Bush,  2  Paige,  211.  So  where  a  debtor  in  failinff  cireufflitaB^ 
assigns  his  property  to  a  person,  who  is  insolvent,  in  trust  for  his  cfeditocti 
a  receiver  will  be  appointed,  apon  the  appUcation  of  such  c'^^^''^ 
take  charge  of  such  property  so  assigned.   Haggarty  v.  Pittman,  1  Paige,S96 
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ler  of  the  estates  vested  in  the  Irish  Society  at  the  instance  of  In  the  Case  of 

B  of  the  London  Companies,  who  claimed  a  beneficial  interest  y.^l^'Jf^^^ 

tbe  iaeome  of  the  estates,  was  refused  (&). 

IRth  reference  to  the  effect  of  acquiescence  on  the  part  of  those  Effect  of^ac- 

lefieitDy  interested,  as  a  ground  for  the  Court  refraining  from  quiescence  by 

tvbiog  the  possession  by  the  appointment  of  a  Receiver,  it  may         ^^ 

nentioiied  that  the  subject  was  much  discussed  in  Gray  v. 

wj^  (e).     In  that  case,  the  commissioners  of  a  canal  had  made 

igreement  for  letting  the  tolls,  which  was  not  warranted  by  the 

t  tndcr  which  they  derived  their  authority,  and  was  prejudicial 

lailitflrest  expressly  reserved,  by  the  Act,  to  the  public;  this 

WamA  was  acquiesced  in  without  complaint  by  the  sharehold- 

»  6r  fcrty-seven  years,  during  which  period  the  lessee  remained 

ladiBtarbed  possession  of  the  tolls,  and,  upon  a  suit  instituted 

ibme  of  the  shareholders,  on  behalf  of  themselves  and  others, 

el  aside  the  agreement,  and  for  a  Receivei;,  Lord  Eldon  dis- 

i|ed  an  order  for  a  Receiver  of  the  tolls,  which  had  been  made 

the  Tioe-Chancellor. 

t  is  Id  be  observed  that,  in  cases  of  misconduct  by  trustees.  Whether  trua- 

«r  by  msfeazance  or  nonfeazance,  the  Court  will  appoint  a  Re-  pouJtment^r 

rcr,  18  well  in  cases  in  which  the  trust  arises  by  implication,  as  by  implication. 

hoie  where  it  is  expressed.  •    Upon  this  principle,  the  Court  has  Where  a  man 

li  Ita  where  a  man  takes  a  conveyance  of  a  legal  estate  subject  eru^^j^t 

faiuble  interests,  he  must  satisfy  those  interests  or  submit  to  a  to  charges. 

leiver ;   therefore,  where  a  man  purchased  lands  which  were 

iecl  to  two  equitable  annuities,  which  he  refused  to  pay.  Lord 

ob  expressed  his  determination  to  appoint  a  Receiver,  unless 

(lefaidant  would  enter  into  an  undertaking  to  pay  the  annu- 

'»(»)• 

pan  tbe  same  principle,  if  a  tenant  for  life  of  leaseholds  is  Where  tenant 
kid  to  renew,  he  is,  in  such  case,  clothed  with  the  character  of^^^^^^-^^  bound 
M;  and  if  by  his  threats  or  acts  he  manifests  an  intention  to  to  renew. 
T  the  lease  to  expire,  the  Court  will  appoint  a  Receiver  in  or- 

Skinners'  Company  v.  Irish        (d)  Pritchard  v.  Fleetwood,  1  Mer. 
rlT,lM.&C.162.  54. 

SRom.  126. 


Where  land  is  charged  with  the  payment  of  an  annual  sum,  a  re- 
T  m^  be  put  npon  it  as  a  means  of  enforcing  pajment.  O  wing's  case, 
ad,  297,    See  Caimes  v.  Chabert,  3  Edw.  312;  Rogers  v,  Ross,  4  John. 
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in  the  Cmw  of  der  to  proTide  a  fund  for  renewil  (e) ;  and  if  a  tniBt  far  lib  ki 
"^^^^      already  allowed  the  period  of  renewal  to  pass,  the  rents  md  poik 


will  be  sequestered  either  for  procoring  a  renewal  or 
remainder-man  a  compensation  (/). 

for  the         Upon  the  same  gronndy  the  Coort  of  Chaneery  in  MihIIm 

cumXti^  iT  appointed  a  Receiver  to  profide  a  fund  for  the  payment  tf  tbli-    ; 
tond.  terest  and  coats  dae  to  a  purchaser,  who  had  beoi  disohH|ri«    \ 

a  report  that  a  good  title  could  not^be  made,  and  there  wmbsM 
in  Court  out  of  which  such  interest  and  coats  cooU  be  fii\^  ; 
It  may  be  mentioned  here,  that  a  similar  ordor  for  the  mait  j 
ment  of  a  ReceiTor  of  the  rents  and  profits  of  an  eslals^  feAi 
purpose  of  accumulating  a  fund,  was  made  by  the  T.  C.  of  &f  , 
land,  in  a  recent  case  where  the  party  had  frandnlandyoblMli 
sum  of  money,  to  which  the  trustees  of  her  settleinenl  wanMfi* 
tied  (A).  The  circumstances  of  the  case  are  Tory  pacoliir,«iM 
shcHTtly  as  fdlows :  on  the  marriage  of  Sir  Nigel  and  La^to 
ley,  certain  estates  of  which  she  was  seised,  together  iriikv 
'  interest  in  a  sum  of  S6092.  Old  South-Sea  Annuities  itamk%m 
'  the  name  of  the  Accountantpgeneral,  in  a  cause  of  Ross  ti 
to  which  the  lady  was  entitled  in  reversion,  eipeetant  on  I 
of  her  mother  and  aunt,  were  couTeyed  to  trustees,  ia  tnih 
Lady  Gresley  for  life,  with  remainder  in  trust  for  thsyosma 
children  of  the  marriage  ^and,  by  another  deed.  Sir  Nigel  CbV' 
ley  granted,  out  of  his  own  estates,  a  rent-charge  ofSOtt  toLalj 
G.,  for  her  life.  After  Sir  Nigel  Gresley's  death,  LidjGiedej, 
unknown  to  the  trustees  of  her  settlement,  obtained  an  older  in 
the  cause  of  Ross  v.  Berrow,  (her  mother  and  aunt  bong  both 
dead,)  for  the  transfer  of  the  2609/.  South-Sea  Annuities  to  lle^ 
self,  and  she  afterwards  assigned  her  life  interest  in  her  own  es* 
tates,  and  in  the  rent-charge  of  800/.  over  Sir  Nigel's  efltatei,to 
her  son  Sir  Roger  Gresley,  as  a  security  for  5000/1  which  he  hi' 
advanced  on  her  account.  Upon  the  fraud  committed  by  Li4 
G.  being  discovered,  a  bill  was  filed  by  the  parties  entitled,  note 
the  settlement,  to  the  2609/  South-Sea  Annuities  and  to  the  rents 
of  Lady  Gresley's  estate,  asking  for  a  declaration  that  the  obtaiB- 
ing  of  the  2609/.  stock,  by  Lady  Gresley,  was  a  fraud  upon  her 
marriage  settlement,  and  that  she  was  therefore  notentidedto 

U)  Vide  Bennett  v.  Colley,  2  M.  coses  is  to  order  the  costs  to  be  puA 

&  K.  225, 233,  and  5  Sim.  192,  S.  C.  by  the  plainUff,  without  reftreooe  to 

(/)  Vide  Lord  Montfort  v.  Lord  the  question,  how  they  are  to  be  ol- 

Cadogan,  17  Ves.  4d5.  timately  satisfiea. 

(jg)  Hill  V.  Kirwan,  1  Hog.  165.  Ch)  Woodyatt  v.  Gresley,  8  Sin. 

The  usual  course,  however,  in  such  180. 
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ceire  the  rents  of  the  estates  comprised  in  the  settlement,  or  to  In  the  Case  of 

e  rent-charge  of  800/.  granted  out  of  the  estates  of  Sir  Nigel  ^3i^-^!^^w^ 

realej,  and  that  these  rents  and  the  rent-charge  had  become  im- 

sdiately  aj^licable  to  replace  the  stock,  and  praying  that  the 

ligament  to  Sir  Roger  Gresley  might  be  postponed  to  the  right  of 

B  plaintifla  to  have  the  rents  and  profits  and  rent-charge  applied 

the  manner  stated  :  and  upon  a  motion  being  made  before  an- 

rer,  for  an  injunction  and  Receiver,  which  was  supported  by 

Sdttvits  showing  that  before  the  assignment  to  him.  Sir  Roger 

realejr  had  notice  of  the  fraud  which  had  been  committed  by 

m  mfrther,  the  Vice-Chancellor  held  that  the  Court  was  called  on 

»  interfere,  as  soon  as  it  could,  to  have  the  fund  which  Lady 

realej  had  abstracted  restored,  and  granted  the  motion. 

Ab  the  object  of  appointing  a  Receiver  is,  usually,  the  preserva-  Receiw  not 

m  and  protection  of  the  property  in  dispute  pending  a  litigation,  where  party 

e  Coort  will  not  appoint  a  Receiver  on  the  application  of  a  party  making  the 
i_  ^L  r        X     ^-       at.  _^       •*!_    ^  .,     apphcation  haa 

no  possesses  the  power  of  protectmg  the  property  without  it ;  the  legal  right, 

mBecpiently,  a  Receiver  will  not  be  appointed  on  behalf  of  a 

ortgagee  who  has  the  legal  estate,  as  he  has  nothing  to  do  but  to 

ke  poflseasion  (t). 

So,  also,  where  one  of  the  plaintiffs  was  a  trustee  of  the  estate or  where 

ith  a  power  of  entry  and   distress,  Lord  Eldon  discharged  an  jn^gp'^te  * " 

•der  appointing  a  Receiver  (k) ;  and  it  may  be  laid  down  as  a 

lie,  arising  from  the  same  principle,  that  wherever  there  is  a 

flpnte  respecting  an  estate  which  depends  upon  a  mere  legal 

tie,  the  Court  will  not,  in  general,  grant  a  Receiver,  because  the 

aintifiThas  his  remedy  by  asserting  his  title  in  a  Court  of  Law  (/). 

I^hna  where  an  heir  at  Law  disputes  a  will  against  the  devisees "  in  the 

I  poaseasicHi,  the  Court  will  refuse  a  Receiver,  although  there  p^  between 

mj  be  a  dispute  in  the  Ecclesiastical  Court  concerning  probate  ;  neir  at  law  and 

scanae  he  may,  if  he  is  entitled  as  heir,   bring  his  ejectment  ^^^''^^* 

jrainst  the  devisees  (m). 

This  rule,  however,  is  departed  from  where  there  are  peculiar  Seats,  where 

[rcnnistances  in  the  case,  as  where  the  Court  sees  that  it  is  clear,  JJ^^re  are  pecn- 

'  '  liar  circum- 

om  the  evidence  produced,  that  there  is  no  ground  to  impeach  stances, 

(t)  Bemey  v.  Sewell,  1  J.  &  W.        (m)  Knight  v.  Dnplessis,  1  Yes. 

17.  32o ;  Finf  J,  Earl  of,  v.  Blake,  1  Mol. 

(ik)  Buxton  V.  Monkhoose,  Coop.  158 ;  2  Moll.  50 ;  vide  etiam,  Lloyd 

L.  V.  Trimleston,  2  Moll.  81. 
(I)  Mordaunt  v.  Hq^er,  Amb.  311. 
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Pending  a  Litr  the  will,  or  the  heir  throws  a  doabt  opoa  his  own  tide  bj  i 
'tt^cSort!'  to  portpone  the  tnal  («).  ^ 

v-^^N/^^      So  alio  a  Receiver  will  be  appcunted  where  it  iadMWi  tote' 

or  danger  important  that  the  Court  ahonld  interfiaie  Son  the  praleati 

to  the  proper-  estate  or  ^  the  rents  and  profits.    Thus  where  it  oan  be  < 
ed  that  there  is  danger  of  the  interim  rents  being  Iosl|  i 
refusal  of  a  tenant  to  pay  them,  the  Court  will  qipmnft  al 
(o) ;  but  there  must  be  a  strong  case  shown  of  danger  Islbi 
termediate  rents,  there  must  be  also  a  strong  ground  tf  titi  i 
the  plaintiff  (p), 
A  Receiver         The  Court  will  likewise  extend  the  sppUcation  of  tte  | 
^ted  by  the  ^^  providing  6x  the  safety  of  property  pending  » 
Court  of  Chan-  cases  where  the  litigation  is  in  another  Court ;  thus  < 
^di^^m^'  gation  in  the  Ecclesiastical  Court  fiw  probate  or 
administration  a  Court  of  Equity  will  entertain  a  bill  tx  the  mei 

pmdaue  Uu     ^f^^  property  of  the  deceased,  till  the  litigation  is , 

maj  be  also  •      *^  .  .^  •  .        ,      ,      -.     ,    •      .     i  ^ »  l. 

obtained.         and  appomt  a  ReceiTer,  although  the  Ecclesiastical  Qmb^  V 

granting  an  administration  jMiuZeiils  SUf  might  jnoridefvAiiit 

lection  of  the  effiscts  {q).    And  a  Court  of  Eqn^  will  ^fM  t 

Receiver,  as  well  when  the  litigation  in  the  Ecclcsiaslisdl  Oflrt . 

is  to  recdl  administration  or  probate  already  granted,  vktoni 

where  no  administration  has  been  granted  before  tte  VpIWi* 

to  the  Court  6f  Chancery  (r).    But  the  mere  cireas|iimi  ^ 

there  has  been  a  suit  instituted  in  the  EcdesiastiealOsBt  to  n- 

call  a  probate  already  granted,  does  not  give  the  Oosrt  sf  Ghvr 

eery  jurisdiction  to  interfere;   for  if  that  were  sol^  it  ■  ^ 

ident  that,  in  order  to  obtain  a  Receiver,  it  would  be  oolj  nfictf- 

sary  to  institute  a  suit  in  the  Ecclesiastical  Court  (s)*  '^ 

Court  of  Chancery,  therefore,   will  look   into  the  case,  to  Me 

whether,  on  the  whole,  such  a  case  is  made  as  justifies  its  intff' 

ference ;  and  it  should  seem,  that  if  it  appears,  from  all  the  cl^ 

cumstances,  that  there  is  substantially  a  Us  pendens  in  the  Eede- 

(n)  Fingall  v.  Blake,  abi  sapra.  It  ehaw,  2  V .  &  B.  85 ;  Ball  f.  (^ 

is  to  be  observed,  that  the  evidence  to  ibid.  96  j  Watkins  r.  Brent,  1  *•  * 

satisfy  the  Court  in  such  a  case,  must  C.  102,  overmlinff  the  ^l*^**? 

be  that  which  is  afforded  by  the  an-  taken  by  Lord  Erskine,  in  Biebiiw 

swer  or  affidavits :  the  Court  vtrill  not  v.  Chave,  12  Ves.  462.                 . 

before  hearing  make  an  order  for  a  (r)  Rutherford  v.  DoiigIifylB|* 

Receiver  upon  the  depositions  in  the  S.  Ill,  n.  (d) ;  Ball  v.  Oliver,  v* 

cause.    Lloyd  e.  Passingham,  3  Mer.  supra. 

697.  (s)  WtLikinmp,  Brent,  1 M.  »t/. 

(o)  Ibid.  97;  see  also,  ftight  v.  Daple«i|l 

(  0)  Mordaunt  r.  Hooper,  ubi  sup.  Yes.  324,  and  a  MS,  caee  argued  f» 

(a)  Lord  Red.  135,  136;  King  v,  demurrer,  13th  June,  1812,citedml 

King,  6  Yes.  172;  Edmunds  v.  Bird,  Mad.  Chan.  225,  n.  1,2nd  ed.De«f- 

1  Y.  &  B.  542;  Atkinson   e.  Hen-  CUrke,  1  8.  &  S.  114. 
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siastical  Court,  a  Receiver  may  be  appointed  notwithstanding  Pending  a  Lit. 
there  ia  no  ground  laid  for  the  interference  of  the  Court  of  Chan-  '^therConrt 
eery  in  respect  of  any  improper  conduct  of  the  parties  (t).  v^^^s/*^^^ 

In  Jones  v.  Frost  (ti),  where  a  bill,  for  the  appointment  of  a 
HeeeiTer,  merely  alleged,  that  the  Ecclesiastical  Court  had  set 
laide,  on  the  ground  of  fraud,  a  pretended  will  set  up  fiy  the  de- 
fendantfly  and  that  the  defendants  opposed  the  application  which 
the  plaintiflb  were  then  making  for  letters  of  administration,  with- 
out stating  what  were  the  grounds  of  opposition,  a  demurrer  was 
allowed  by  Sir  John  Leach,  V.  C,  because  nothing  appeared  on 
the  bill  to  show  that  the  plaintiff  might  not,  in  due  course,  have 
obtained  the  administration.  But  in  Marr  v  Littlewood  (x).  Lord 
Cotlenham  granted  a  Receiver,  at  the  instance  of  an  executor, 
pending  a  suit  in  the  Ecclesiastical  Court  to  have  the  probate  an- 
Dolled;  the  defendant,  who  was  the  party  impeaching  the  will 
md  setting  an  intestacy,  having  by  her  own  act  prevented  the  ex- 
ecutor from  getting  in  the  assets ;  and  his  Lordship  observed,  that 
in  Jooes  v.  Frost  it  did  not  sufficiently  appear  that  there  was  a  lit- 
igaUcm  pending  in  the  Ecclesiastical  Court,  whereas,  in  the  pres- 
ent case,  unquestionably  such  a  litigation  was  then  depending  be- 
tween the  parties ;  and  it  was  solely  by  the  act  of  the  party  pros- 
ecuting that  litigation,  that  the  legal  power  of  the  plaintiff  had 
been  rendered  unavailing  (y). 

The  Court  will  also  grant  a  Receiver,  pending  an  appeal  to  Pending  an  ap- 
the  PpiTy  Council  from  a  decision  of  the  Ecclesiastical  Court  upon  ^^  *®^®  ., 
the  validity  of  a  will,  there  being  no  power  in  the  Privy  Council 
to  protect  the  property  pending  the  appeal  (z).  So,  also,  in  Wood 
s.  Hitcbins  (a),  where  the  Ecclesiastical  Court  had  by  its  sen- 
tmice  rejected  the  testamentary  paper  of  the  deceased  and  de- 
clared &r  an  intestacy,  whereupon  the  parties  interested  under 
the  will  appealed  to  the  Privy  Council,  which  inhibited  the  Eccle- 
siastical Court  from  proceeding.  Lord  Langdale,  M.  R.,  whose 
opinion  was  afterwards  confirmed  by  Lord  Cottenham  (&),  held, 
that  the  circumstance  of  there  being  no  person  authorized  to  pro- 
tect and  collect  the  estate,  alone  justified  the  appointment  of  a  Re- 
ceiver by  this  Court,  even  though  the  application  was  made  by  the 
party  appellant,  who,  if  the  decision  of  the  Ecclesiastical  Court 

(l)lWilliamfon£xon.389;Wat-  (z)  Day   v.  Croft,  Rolls,  9  Nov. 

kiiw  9.  Brent,  1  M.  &  C.  97.  18^,  cited  2  Beav.  293. 

e3  Mad.  1 ;  Jac.  466,  S.  C.  (a)  2  Beav.  289. 

2  M.  4&  0  4(M.  (6)  Vide  ibid.  298. 
1  WiUianis  on  £xors.  390. 
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were  correct^  had  no  interest  in  the  estate  of  the  deceased  {t).  I( 
seems,  also,  from  the  report  of  Blake  v.  Blake,  as  cited  in  the 
above  case  {d)^  that  Lord  Chief  Baron  Alexander,  granted  i  Re* 
ceirer  pending  an  appeal  to  the  delegates,  even  though  the  effed 
of  the  judgnient  of  the  EccleBiaatical  Court  was  to  conEinn  tbe 
probate,  and  the  appH cation  was  opposed  bjlhe  execntorslovbia 
tlie  probate  had  been  granted*  In  Liddell  v.  Liddell  (e),  it  ^ 
pears,  that  where  time  had  been  granted  by  the  spiritual  Coaii  m 
appeal,  and  before  that  time  had  expired  or  the  appeal  had  beei 
lodged,  an  application  was  made  to  this  Cotirt  for  a  Heceiref.tbfr 
order  was  made,  on  tbe  ground  that  the  Spiritual  Conrt,  the  ttm* 
for  appeal  not  being  out,  had  refased  to  grant  either  probate  or 
admintstration  pendente  lite. 

Upon  the  principle  that  the  Court  will  not  appoint  a  Recfiiw 
where  the  party  applying  has  an  estate  which  he  can  assert  a  Lit« 
the  Court  will  refuse  to  interfere  against  a  joint-tenant  or  teouit in 
common  in  possession,  at  the  suit  of  another  joint-tenant  or  tenvt 
in  common,  because  the  party  complaining  may  at  Law  relbt 
himself  by  the  writ  of  partition  {f)  It  is  upon  this  grouad,  (hat 
the  Court  has  constantly  refused  to  restrain  a  tenant  in  oMitmoD 
from  cutting  timber,  or  doing  any  other  act  not  amounting  lo  de^ 
struct  ion  {g)*  It  appears,  however,  to  hare  been  considered  ti^l, 
in  the  case  of  an  undivided  estate^  tbe  Court  would  appoint  ti^^ 
ceiver  at  the  instance  of  any  tenant  in  common  or  jotaHec^^^ 
where,  the  defendant  being  in  possession,  receives  the  whole  rent 
and  excludes  his  companion  from  the  share  due  to  him  (A) ;  hot  in 
Tyson  v.  Fairclough  (t),  Sir  J.  Leach,  V.  C,  expressed  a  dcwht 
whether,  even  in  the  case  of  an  actual  exclusion  of  one  tenmt  in 
common  by  another,  this  Court  would  appoint  a  Receiver.  "H" 
his  Honor  observed, ''  it  was  an  exclusion,  which  amounted  to  in 
ouster  at  Law,  the  party  complaining  must  assert  at  Law  his  legal 
title.  If  it  were  not  such  an  exclusion,  this  Court  would  eoopd 
the  tenant  in  common  in  receipt  of  the  rents  to  account  to  In 
companion,  but  would  not,  I  think,  act  against  his  legal  title  to 
possession."  In  corroboration  of  this,  it  may  be  stated,  that  in 
Willoughby  v.  Willoughby,  which  is  mentioned  by  Mr.  DickeiBi 
in  his  note  to  Calvert  v.  Adams  (A:),  Lord  Northington  refased  to 

(e)  Cited  12  Yes.  465. 
(/)  Tyaon  v.  Fairclouffh,  2  B.  * 
S.  142-144. 
(g)  Ibid. 
ni)  Vide  Milbankv.  Revet,  8  Mer. 

(t)  Ubi  supra. 
{k)  .2  Dick.  479. 


(c)  His  Lordship  held  also,  that  the 
circumstance  tff  there  being  no  per- 
son in  whose  name  an  action  might 
be  brought  to  recover  the  property, 
was  not  a  sufficient  objection  to  the 
f^Dointment  of  a  Receiver.    2  Beav. 

(«0  Ibid.  293,  n. 


In  what  Ckues  a^ppointed.  1066 

appoint  a  Receiver  of  an  undivided  moiety,  "putting  this  question :  In  the  Case  of 
how  could  a  Receiver,  let,  set,  or  distrain,  or  take  any  steps  with-  s^^i.^^-^^ 
out  the  consent  of  the  other  co-partner  ?  "  But  although  the  Court 
will  not  grant  a  Receiver  at  the  instance  of  one  party  entitled  at 
Law  to  an  undivided  share  of  an  estate,  against  another  having  a 
similar  legal  title,  who  may  be  in  possession  under  such  title,  it 
will  grant  a  Receiver  of  the  applicant's  share  of  the  rents  and 
profits ;  thus,  where  a  motion  was  made,  on  the  part  of  an  infant 
owner  of  one  undivided  third  of  a  plantation  in  the  West  Indies, 
ibr  a  manager  and  consignee  of  the  whole  estate,  Lord  Eldon  re- 
fused to  grant  it,  saying  he  never  knew  an  instance  of  such  an  ap- 
pointment, at  the  instance  of  one  tenant  in  common  against  another ; 
bat  that  a  Receiver  might  be  appointed  of  the  infant's  share,  who 
would  receive  his  part  of  the  clear  proceeds  from  the  person  in 
possession  (Z). 

It  is  to  be  observed,  that  the  rule  which  has  been  laid  down  that  ^?^».  jj*®'® 
%     ^  .11  .      1  i»  plaintiff  has 

the  Court  will  not,  m  the  case  of  tenants  m  common  or  joint-ten-  qqI^  an  eqoiu- 

■nts,  grant  a  Receiver  against  one  at  the  instance  of  another,  ap-  hie  estate ; 
plies  only  where  the  plaintiff  has  a  legal  estate,  —  the  case  is  dif- 
ferent where  the  party  applying  has  only  an  equitable  interest ; 
there  a  Receiver  will  be  appointed,  because  the  party  applying  has 
DO  means  of  getting  possession  of  his  share ;  this  rule  was  acted 
upon  in  Street  v.  Anderton  (m),  where  Lord  Thurlow  directed  that 
the  co-tenant  should  give  security  to  account  for  one  third  of  the 
rents  to  the  plaintiff,  otherwise  that  the  order  should  go  for  a  Re- 
ceiver. 

The  Court  will  also  appoint  a  Receiver  of  a  mine,  where  it  be-  or  in  the  case 
ODgs  to  several  parties  who  are  working  together,  although  the  gj^^'L^^g'^/ 
larties  are  tenants  in  common  of  it  (n),  the  Court,  according  to  ship. 
Lord  Hardwicke,  considering  property  of  this  sort  as  in  the  nature 
>f  a  trade  (o)  ;  "  and  where  persons  have  different  interests  in  it, 
t  is  to  be  regarded  as  a  partnership  ;  and  the  difficulty  of  knowing 
ivhat  is  to  be  paid  for  wages  and  the  expense  of  management,  gives 
he  Court  a  jurisdiction  as  to  mesne  profits  which  it  would  not  as- 
lome  with  respect  to  other  lands. 

(/)  Lowndea  v.  Baddlngton,  MSS.  (o)  Vide  Story  v.  Lord  Windior, 

^Feb.  1805.  2  Atk.  620,  and  cases  there  cited; 

(«)  4  Bro.  0.  0.  413,  [Perkins's  Jesus  College  v.  Bloom,  Amb.  56; 

A.  Mr.  Belt's  note.]  Sayer  v.  Pierce,  1  Yes.  232,  and  Belt's 

(»}  Jefferys  v.  Smith,  1  J.  &  W.  Supp.  127,  S.C. ;  Crawsfray  v.  Maole, 

106.  1  Swanat  518. 
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IntfyCiisrf  And  here  it  mty  be  noticed,  thtt,  in  eetei  of  jyirtBenB^iii 
^^^!!^!S^  Court  freqaendy  appomts  a  Receim  of  the  pvtnenkp  eM»(l). 
In  the  oaM  of  In  WUaon  v.  Greenwood  (p),  Lord  'Eldon  obeerfed,  "^Wki  a 
pvtnenlup.  parlnerahip  etpirea,  whether  by  the  death  of  the  putiai  « ly 
afflaxion  of  time«  without  apeoial  profiaion  aa  to  the  ditporirioaof 
the  property^  in  all  thoee  eaaes,  to  which  I  may  add  the  haianftj 
at  t  partner,  the  partnerahqi  is  conaidered  in  one  aenae  iidilir^ 
mined,  but  in  a  aenae  alao  aa  continued,  that  ia,  oontlkMailldl  ( 
the  aflhira  aria  aettled;  and,  aa  in  the  ordinary  coorae  of  M^  if 
any  of  the  pArtiea  aecdi  to  exclude  the  other  from  takimtkft|«t 
in  the  concern  which  he  ia  entitled  to  take,  the  Conit  wB  pkm 
receiTcr;  ad  in  the  conrae  of  winding  up  the  tflkira  ate  Ik  i^ 
ternuHation  of  the  partnerahip,  the  Court,  if  neceaaary,  ia^nlnB 
on  the  aame  principle."  From  tbia  it  may  be  infetled,  M  ■ 
mere  caae  of  ezcluaion  by  one  partner  will  aibrd  a  gfcohtalfetib 
ippointment  of  a  Recmver,  even  where  no  diaaolutkm  of  AafSt- 
nerahip  ia  contemplated;  but  the  general  rule  appetta  toKtkt 
the  Court  will  not,  upon  motion^  appoint  a  Receim  of  pali* 
ahip  eflbcta,  unleaa  it  appeara  that  the  plaintiff  will  be  oUtidBl  lo^ 
^Baaolution  at  the  hearing  (2),  or  unleaa  the  auit  be  ao  fraaNi  O/^ 
a  decree  may  be  made,  according  to  the  intention  of 
ment,  which  by  the  agreement  of  the  partiea  ia  to 

(p)  1  6wui8t.  471, 480. 

**  (1)  Innes  v.  Lansing,  7  Paige,  583. 

Upon  a  bill  filed  by  one  of  the  partners  to  clofe  ap  a  partseiilup  c 
it  b  a  matter  of  coune  to  appoint  a  receiver,  if  the  partiea  caanflt  i 
among  themselves  as  to  the  disposition  and  control  of  llie  propertj.  J^^f^ 
V.  Van  Schaick,  4  Paige,  479.    So  a  receiver  will  be  appointed,  as  amtt^'* 
course,  where  either  partner  has  a  right  to  dissolve  the  partnership,  uA  ttt 
articles  of  Co-partnership  do  not  provide  for  the  settlement  of  the  coaerfi 
upon  a  bill  filed  for  that  purpose.    Law  v.  Ford,  2  Paige,  310. 

A  receiver  may  be  appointed  at  the  instance  of  a  pajrtner,  aPcfigi  J^ 
the  firm  is  insolvent,  and  that  his  co-partners  are  wasting  the  effects*  ^^ 
liamson  v.  Wibon,  1  Bland,  423. 

A  receiver  will  not  be  appointed  merely  because  partnen  quanel.  Hcii 
V,  Walsh,  2  Edw.  129. 

There  can  be  no  ground  for  a  receiver  in  a  case  of  partnenhip,  ^^^ 
partner  applying  to  the  Court  has  the  property  in  his  own  posse  sana^ 
the  other  does  not  object  to  such  possession.    Smith  v.  liowe,  1  Edw.  91 

(2)  Oar^etson  v.  Weaver,  3  Edw.  385. 

To  authorize  the  appointment  of  a  receiver,  in  a  oopartnershipiniit,  it  Vi^ 
be  such  a  case  as  would  authorize  a  decree  for  a  dissolution.  Where  t  ^ 
solution  has  already  taken  place,  or  it  is  apparent  that  it  will  be  deeree4,  <• 
the  ground  of  some  breach  of  duty  or  contract,  a  receiver  will  be  appoiitN' 
Henn  v.  Walsh,  2  Edw.  129;  Story,  Partnership,  §  228,  229,230,  831,  •■* 
notes;  Law  v.  Ford,  2  Paige,  310;  Williamson  r.  Wilson,  1  Bland, 418. 

Where  it  is  necessary  to  preserve  the  good- will  of  the  business,  the  le- 
eeiver  may  be  directed  to  carry  it  on  under  the  direction  of  the  Court,  vam 
a  sale  can  be  effected.    Martin  v.  Van  Shaick,  4  Paige,  479. 
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of  its  being  carried  oii{q)i  thus  in  Goodman  v,  Whit- ^^  *he  Ctje  of 
(r).  Lord  Eldon  lays  it  down,  that  if  the  Court  can  see,  that  >_^^^^^1 
ilatioQ  of  the  partnership  must  take  place,  it  follows  very 
oi'  coarse  that  a  Receiver  must  be  appointed ;  but  if  the 
lade  stands  in  such  a  state,  that  the  Court  cannot  see  whethec 
be  dissolved  or  not,  it  will  not  take  into  its  own  hands  the 
ct  of  a  partnership  which  only  may  be  dissolved.  It  may  be 
tioOi  whether  the  Court  will  not  restrain  a  partner,  if  he  has 
ioDprc^rly ,  from  doing  certain  acts  in  future ;  but  if  what 
I  done  does  not  give  the  other  party  a  right  to  have  a  disso- 
of  the  partnership,  what  right  has  the  Court  to  appoint  a 
ver  and  make  itself  the  manager  of  every  trade  in  the 
r«(.)t 

By  however,  to  be  observed,  that  there  are  cases  in  which  Where  no  dit- 
Eldcm  himself  has  held,  that,  even  where  no  dissolution  b  solution  is 
t,  the  Court  will  grant  a  Receiver.  These  are  where  suits 
)een  instituted  to  compel  partners  to  act  according  to  the 
ioDB  of  instruments  into  which  they  have  entered  ;  in  such 
the  Court  will  take  care  that  the  decree  shall  not  be  de- 
l  by  any  thing  to  be  done  in  the  mean  time,  and  will  appoint 
»eiTer  to  protect  the  property  (t).  Thus  where,  in  1812, 
len  proprietors  of  Covent  Garden  Theatre  executed  a  deed 
idi  they  covenanted  and  agreed  that  the  profits  of  the  Thea- 
Hild  be  exclusively  appropriated  to  particular  purposes,  and 
le  treasorer  for  the  time  being  should  be  irrevocably  directs 
U>  ^pply  the  profits ;  and,  in  1822,  parties  who  had  become  ^ 

d  under  the  former  proprietors  to  seven-eighths  of  the  theatre, 
d  into  an  agreement  which  provided  in  some  respects  for  a 
fit  ^plication  of  the  profits,  and  otherwise  affected  the 
of  a  party  interested  in  the  remaining  eighth,  who  was 
iwolted  on  the  subject,  the  Court,  upon  a  bill  filed  by  that 
lor  the  specific  performance  of  the  covenants  and  agreements 
ined  in  the  deed  of  1812,  appointed  a  Receiver. 

\  roles  with  regard  to  the  appointment  of  a  Receiver  in  the  General  roles 
f  partnerships,  are  very  clearly  laid  down  in  Mr.  Collyer's  JJ^^  jegard  to 
lie  treatise  on  the  Law  of  Partnership  (ti)  —  "  Where  a  dis-  the  case  of 
m  is  intended,  or  has  already  taken  place,  a  Court  of  Equi-  P^tners. 
I  ai^int  a  Receiver,  provided  there  be  some  breach  of  the 

>nist  V.  Harris,  T.  &  R.  496,    bills  can  be  sustained  for  partnership 

accounts,  without  seeking  a  dissolu- 
,  J.  d&  W.  589,  592.  tion  of  partnership,  vide  ante,  382. 

j¥S»  etiam,  Olive  v,  Hamilton,        (t)  Const  v.  Harris,  T.  6l  k.  496. 
.  453 ;  as  to  question  whether        (u)  Colljer  on  Partnership,  p.  196. 
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In  the  Cue  of  doty  of  a  partner,  en  of  the 


PaiHienUp. 


of  partnenhip  (x).    Tlmi^ 


Where  one 

ptrtnerie 

dead. 


and  money  in  tiie 
oeiTor,  to  be  anplied 
ahall  direct,    llwboi 


_if  Ailf 
aaOiQvt 


in  breach  of  nKyral  obligation,  one  partner  nnjoatlj  takes  pcH» 
rion,  and  refusea  to  give  aecority  to  his  eo^partner  ifar  Usdimif 
the  stock,  monies,  and  secnrides  (y)  ;  or  if  he  in  any  reipedibi 
haves  tmrigkieamsfy  against  the  interest  of  the  other  pattov,  i 
Recehrer  will  be  appointed  (c).  80,  also,  if  in  hveaehifAi 
contract  of  partnership,  he  carries  on  the  trade  with  the  pnlM^ 
ship  effects  on  his  sqparate  accoont,  after  the  dissolntian  (4  ^ 
Urn  or  in  any  oth^  manner  exdodes  his  cofiartner  fante 
share  to  which  he  is  entitled  in  winding  np  the  eonccraitl^ 
ceiver  will  be  appointed''  (A). 

The  sama  rules  which  prerail  respecting  the  appointsMSlrft 
Receiver  in  a  suit  between  partners,  are  appHeahleinaisilk^ 
tween  the  represratative  of  a  deceased  partner  and  the  wnnmg 
partner  (1).  Howerer,  in  the  case  of  Harts  9.  Schnfa  (c)b 
where  the  bill  was  filed  by  the  administrator  of  a 

(s)  Harding  9,  Olorer,  18  Yea.  9B1 ; 
£atwiek  v.  Conningtbj,  1  Vem.  118. 
In  Skip  9.  Harwood,  a  Reeetrer  waa 
appointed  of  the  brewery — ^It  waa 
ofdeied  that  it  ahoold  be  referred  to 
the  Maater  to  ai^mint  a  proper  peraon 
to  be  a  ReeeiTer  of  the  atoek,  gooda, 
&e.  of  the  brewing  trade,  and  the 
debts  doe  to  the  partnership ;  that  the 
defendant  be  restrained  from  receiv- 
ing any  debts  due  or  to  become  doe 
in  the  said  trade ;  that  the  Master  do 
allow  the  Receiver  a  reasonable  sala- 
r^  for  his  care,  he  giving  security, 
&c.;  that  such  Receiver  do  act  as 
broad  clerk  in  the  said  brewingr  trade, 
and  collect  and  get  in  the  debts  ac- 
cording to  the  custom  and  usage  of 
the  tra^e ;  and  out  of  the  money  to 
be  received  on  account  of  the  said 
debts,  &c.,  that  the  said  Receiver  do 
pay  the  excise,  and  the  charges,  &c. 
in  the  said  brewing  trade ;  that  the 
said  Receiver  be  at  liberty  to  bring 
actions  for  such  debts  as  are  now  or 
shall  become  due,  as  occasion  shall 
require;  and  the  persons  in  whose 
names  such  action  shall  be  brought, 
are  to  be  indemnified  against  any 
costs  and  damages  on  account  there- 
of, out  of  the  stock,  goods,  and  effects, 
in  the  said  trade.    The  stock,  goods. 


i 


thetiadetobeinUicmBladMl  h** 
mean  time,  tiw  defendanh  ta  li  J; 
atiaitted  nom  alienatina'y  Mfv^p 
or  remoyinf,  any  of  ths  atesJi  S 
dead  stock  belonginf  to  the  ^'^ 
trade."    R.  L.  1748.    B.517.   ^^ 

(y)  Peacock  r.  Peacoefc,  16  V^ 
49 ;  Milbank  v.  Revet,  8  Jfer.  iXfC^^ 

(z)  If  partners  qoarrd,  aad  oag 
them  behaves  unrighteoaily  aga^^, 
the  interest  of  the  other,  a  Beori^^ 
will  be  appointed,  but  if  paita^^ 
quarrel,  a  Receiver  will  not  mer^^ 
on  that  account  be  appmnled.*' 
Lord  Eldon,  Tezeire  e.  Da  Coa::^^ 
in  Chancery,  Nov.  1815, 
MSS. 

(a)  Harding  r.  Glover,  ubi  inn 

(b)  The  dissolution  which  tu 
place  on  the  refusal  of  an  appointsi*^ 
under  a  will  to  become  a  putner, 
clearly  not  a  dissolution  arising  fli^^ 
the  exclusion  of  the  appointee  B^ 
the  surviving  partners,  and  w^^ 
therefore  be  no  foundation  for  a  IL^ 
celver.  Kershaw  e.  Matthews,  3  Roc:^ 
62. 

(c)  8  Ves.  317,    [Sumner's  eil- 
note  (6)] ;  2  Hov.  Supp.  106,  8.  C 


(1)  Collyer,  Partnership,  (2nd  Am.  ed.)  197. 

If  the  surviving  copartner  wastes  the  funds,  the  Court  would,  on  a  proper 
application,  protect  the  estate  of  his  deceased  copartner,  bv  obliging  him  to 
give  security,  or  will  appoint  a  receiver.    Higginson  v.  Adir,  1  Oesaos.  489. 
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agunst  the  surviving  partner,  and  a  motion  was  made  to  restrain  In  the  Case  of 
tiie  defendant  from  disposing  of  the  joint  stock,  and  receiving  the  ^^1°^!^^! 
outstanding  debts,  and  for  a  Receiver,  and  the  affidavits  stated, 
according  to  the  information  and  belief  of  the  deponent,  "  That 
the  defendant  is  in  embarrassed  circumstances  and  at  present  im- 
prisoned in  Newgate  for  a  separate  debt,  and  now  expends  the 
joint  stock,  or  the  monies  received  by  him  for  the  outstanding 
debts,  in  the  maintenance  of  himself  and  his  family,  and  not  in 
discharge  of  the  debts  due  from  the  partnership,"  Lord  Eldon 
made  the  order  for  an  injunction,  but  refused  it  as  to  a  Receiver. 

Where  all  the  partners  are  dead,  and  a  suit  is  instituted  between  where  all  the 
their  representatives,  a  Receiver  will  be  appointed  as  a  matter  of  P^i^^'"^^ 
cooree ;  •*  for,"  as  Lord  Kenyon  observed,  "  where  there  is  a  co- 
partnoship  there  is  e  confidence  between  the  parties ;  and  if  one 
dies,  the  confidence  in  the  other  partner  remains,  and  he  shall 
receive ;  but  where  both  are  dead,  there  is  no  confidence  between 
the  representatives,  and  therefore  the  Court  will  appoint  a  Re- 
ceiver" (d). 

The  Court  will  also  appoint  a  Receiver  pending  an  investigation  ^^  '?j^  ^^' 
into  the  title  to  an  estate,  in  a  suit  for  the  specific  performance  of  fonnanceof 
an  agreement;  and  this  it  will  do  at  the  suggestion  of  the  vendor,  agpreemeDt. 
reaerving,  however,  the  consideration  of  the  question  at  whose  ex- 
pense it  shonld  be  (e) ;  in  Boehm  t;.  Wood  (/),  where  an  appoint- 
ment of  this  nature  had  been  made,  and  the  purchaser  was  afler- 
wards  compelled  to  take  the  title.  Lord  Eldon  held  it  to  be  clear 
that  the  Receiver  was  to  be  considered  as  his  Receiver. 

In  Hall  V.  Jenkinson  (g),  which  was  also  a  case  of  specific 
performance,  the  Court,  at  the  instance  of  the  plaintifis,  granted 
a  Reeeiver  after  the  answer  of  the  purchaser,  who  was  in  posses- 
sioo,  upon  his  admission  of  insolvency  and  intention  to  sell  and 
conTcy. 

A  Receiver  may  likewise  be  appointed  of  the  rents  and  profits  In  cues  of 
of  an  infant's  estate,  provided  there  be  a  bill  filed  (A);  but  the  *"^*°*^y' 
Coort  will  not  appoint  a  Receiver,  in  such  case,  on  petition  merely. 
It  seems,  however,  that,  in  the  case  of  idiots,  or  lunatics,  a  Re- 
ceiver has  been  appointed,  upon  petition,  where  no  person  could 
be  found  disposed  to  act  as  committee  (t). 

(iQ  Philipi  r.  Atkinion,  2  Bro.  C.        (£)  2  V.  &  B.  125. 
C.  872,  [Perkint't  ed.  notes  (1)  and        (A)  Anon.  1  Atk.  489, 578 ;  exparte 
(a)].  Whitfield,  2  Atk.  315.    See  post,  ch. 


^. 


e)  Boehm  v.  Wood,  2  J.  d&  W.    xU. 

K  (i)  Ex  parte  Warren,  10  Yes.  022 ; 

(/)  T.  d&  R.  332,  S.  C.  and  vide  Anon.  1  Atk,  578. 
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1970  Of  Rereivers. 

Of  what  Having  considered  the  circumstances  under  which  the  Coot 

s^^f^y,^^^^  ^*'^  appoint  a  Receiver,  it  is  convenient  in  this  place  to  call  tk 

Of  what  things  reader's  attention  to  the  natare  of  the  property  iHiich  tk  Gmt 

a  Receirer       ^i]]  take  under  its  protection  by  means  of  such  appointmeiL 

appointed.  ^^  ^^Y  ^  collected  from  what  has  been  already  lud  down,  that 

Of  rents  and     &  Receiver  maybe  appointed  of  the  rents  and  profits  of  liadSf 

profiu.  houses,  &c.,  and  also  of  all  personal  estate  which  is  eipible  of 

being  reduced  into  possession.     In  Davis  v.  The  DakeofMtrl- 

borough  (k),  it  was  held  that,  in  favor  of  equitable  creditan,the 

Court  will  appoint  a  Receiver  of  all  property  against  which  ilegil 

creditor  might  obtain  execution ;  upon  this  ground  a  Receirerini 

ofarec-    heen  appointed  of  the  profits  of  a  rectory  (/),  under  an  db|p^ 

^^^y-  The  appointment  is  not,  however,  confined  to  such  property  us 

liable  to  be  taken  under  an  execution  at  Law,  but  ha8beele^ 
Of  an  office,  tended  to  whatever  is  considered  in  Equity  as  assets;  aIld,tkl^ 
fore,  in  Blanchard  r.  Cawthorne  (m),  a  Receiver  was  appoiBtedit 
the  instance  of  a  judgment  creditor  of  the  office  of  master  bn^ 
er  of  a  royal  forest. 

So,  also,  in  Palmer  v.  Vaughan  (n),  the  profits-of  theoiceof 

Clerk  of  the  Peace  for  a  county,  having  been  assigned  fertbep^ 

ment  of  creditors,  a  Receiver  was  appointed  pending  tbe  diBCiii' 

sion  of  a  question  as  to  the  validity  of  the  assignment ;  bat  in 

Cooper  r.  Reilly  (o)  a  Receiver  was  refused,  pending  Bach  i  (iw- 

cussion,  of  the  salary  of  Assistant  Parliamentary  CooDsd  to  the 

Treasury,  on  the  ground  that  the  salary  of  such  an  office  was  not 

assignable  upon  grounds  of  public  policy. 

Tension  grant-      It  has  already  been  shown,  that  a  pension  granted  by  the  Crown 

ed  by  the  jg  capable  of  being  taken  under  a  sequestration  for  want  of  m 

answer  {p),  it  may  therefore  be  assumed,  that  such  a  pension  may 

be  the  subject  of  a  Receiver ;  the  rule,  however,  will  not  extend 

Sen/s,  the         to  the  half  pay  of  an  officer  in  the  Army  or  Navy,  which,  as  we 

half-pay  of  an    j^^^g  ^jg^  seen,  is,  upon  grounds  of  public  policy,  exempt  from  the 

operation  of  a  sequestration  {q).     So,  also,  it  has  been  held,  that 

a  pension  granted  by  the  4  &  5  Ann.  c.  4,  for  the  more  honorable 

cran^ed^^'sup  support  of  the  dignities  of  the  Duke  of  Marlborough,  totheper- 

port  the  digni-  sons,  severally  and  successively,  to  whom  the  same  should  come 

ty  of  a  Peer.     ^^  virtue  of  that  Act,  with  a  proviso  that  the  acquittance  of  erery 

such  person  should  be  a  sufficient  discharge,  was,  upon  grounds 

of  public  policy,  inalienable,  and  therefore  not  the  subject  of  a 

(k)  2  Swanst.  132.  (n)  3  Swanst.  173. 

(/)  Silver  r.  Bishop  of  Norwich,  3  {o)  2  Sim.  560  ;  I  R.  &  M.3W; 

Swanst.  112;    White    r.  Bishop   of  S.  C. 

Peterborough,  ibid.  100.  (p)  Ante,  1262. 

{m)  4  Sira.  566.  (v)  Ibid. 
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Mr,  although  the  estates  (which  by  the  5  Ann.  c.  3,  were       Of  what 
to  the  Duke  for  life  with  remainder)  in  tail  male,  &c.,  in  vZIIIJ^SL^ 
lanner,  that  they  might  always  go  along  and  be  enjoyed 
6  titles  and  dignities,  with  a  proviso  that  they  should  not 
ted  to  the  injury  of  the  persons  in  remainder,  were  held  to 
.able  daring  the  life  of  the  person  in  possession,  and  to  be 
e  the  subject  of  a  Receiver  during  his  life  (r).      A  Re-  Heirlooms. 
will  also  be  appointed  of  heirlooms  (s)  or  of  turnpike  'turnpike  tolls, 
),  bat  the  Court  will  not  appoint  a  Receiver  of  parochial 
tiioh  are  to  be  assessed  and  collected  at  a  future  period  (ti). 
not  necessary  in  order  to  authorize  the  Court  to  make  an  Secus,  paro- 
IT  a  Receiver  that  the  property  in  respect  of  which  he  is  to  ^****^  ^"  °°^ 
inted  should  be  in  England  ;  a  Receiver  will  be  appointed, 
'iMToperty  in  the  East  Indies  (z) ;  in  which  case  the  Receiver  Of  estates  out 
id  soreties  who  are  resident  in  England.     A  receiver  may  Sf  StF^^^th 
^>pouited  of  estates  in  Ireland,  but  it  seems  that,  in  such  East  Indies, 
be  recognizances  of  the  Receiver  and  his  sureties  may  be  ***  Ireland. 
into  and  inrolled  in  that  country  (y). 

ij  alflo  be  mentioned,  that  officers  in  the  nature  of  Receiv-  Of  plantations 
fireqoently  appointed  of  plantations  in  the  West  Indies,  but  injfe®  ^®"* 
ntation  in  the  West  Indies  partakes,  in  some  measure,  of 
ire  of  a  manufactory  or  trade,  instead  of  a  Receiver  the 
ippointed  is  usually  called  a  Manager  (z). 


Section   II. 

Who  may  he  a  Receiver, 

SALLT  speaking,  a  Receiver  should  be  a  person  wholly  dis-  Partv  inter 
id  in  the  subject-matter  of  the  suit,  but  in  some  cases,  al-  ®^^"- 
he  may  be  mixed  up  with  the  suit,  a  person  so  situated 

rii  V.  Dnke  of  Marlborough,  Equity  Draftsman,  vol.  ii.  346. 
74  ;  2  Swans.  125.  {u)  Vide  stat.  43  Geo.  III.  c.  90, 

iftetbury  v.  Duke  of  Marl-  and  ante,  vol.  i.  p.  337.    The  order 

Seaton  on  Dec.  330.  directs  the  recognizances  of  the  Re- 

app  r.  Williams,  4  Ves.  430 ;  ceiver  and  his  sureties  to  be  acknow- 

v.Ashbrooke,  3  Russ.  98,  n.  ledged  before  a  Master  of  the  Court 

ewry  v.  Barnes,  3  Russ.  94.  of  Chancery  in  Ireland,  and  to  be  en- 

ckbum  9.  Raphael,  2  S.  &  tered  and  inrolled  there,  and  the  en- 

n V.  Lindsey,  15  Ves.  tering  and  inroUinff  to  be  duly  certi- 

Eldon  appointed  a  Receiver  fied  to  the  Court  by  the  Master  of 

in  England  with  liberty  to  the  Court  of  Chancery  in  Ireland, 
lis  own  agent  in  India ;  vide        (z)  Vide  post,  Sect.  8. 
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Of  Receivers. 


Who  may  be 
appointed. 

Heir  at  law. 
A  Trustee. 


i'erson  whose 
duty  it  is  to 
check  the  Re- 
ceiver not 
appointed. 

f.  g.9,  Master 
in  Chancery  ; 


next 

friend  of 
infant ; 


son  of  a 

next  friend. 

Solicitor  in  the 
cause  cannol 
ho  a  Receiver, 


may  be  appointed  (a)  (1).  Thus  in  a  suit  to  esuMiah  a  will,  the 
heir  at  law  has  been  appointed  Receiver  till  afker  the  triil  of  ■ 
issue.  So  also  it  has  been  held,  that  a  trustee  may,  under  c' 
stances,  be  a  Receiver  (b),  provided  he  will  aceqit  the 
ment  without  emolument  (c).  But  in  no  case  can  a  tnylee^  or 
other  party  to  a  cause,  be  a  Receiver  with  emohameHt,  nkm  no 
one  else  can  be  procured  who  will  act  with  the  same  kiefit  to 
the  estate  (d) ;  and  it  is  to  be  observed  that,  even  where  kii  dis- 
posed to  act  without  emolument,  the  Court  ?nll  not  appoiMitiis* 
tee  to  be  a  Receiver,  where  he  is  the  pers<Mi  to  watch  and  dwek 
the  Receiver  for  the  benefit  of  the  parties  interested  (e). 

The  rule  that  the  Court  will  not  sanction  the  appcHntiDert,  n 
Receiver,  of  a  person  whose  duty  it  b  to  check  and  coDtrol  tla 
individual  appointed,  is  extended  to  other  persons  besides  tmrtea; 
thus  it  has  been  held,  that  a  Master  in  Chancery  cannot  be  ap- 
pointed committee  of  a  lunatic's  estate,  because  it  might,  loead- 
ing  to  the  then  practice,  have  become  his  duty  to  pass  the  teoonH 
in  the  lunacy ;  and  it  may  therefore  be  affirmed  that  the  Coort  woild, 
upon  similar  grounds,  refuse  to  appoint  a  Master  in  Chmeajto 
be  a  Receiver  (/).  Upon  the  same  principle  it  has  beeo  Ud, 
that,  as  it  is  the  duty  of  the  next  friend  of  an  infant  to  witch  the 
accounts  and  conduct  of  a  Receiver  of  the  infant's  estate,  the  two 
characters  are  incompatible  with  each  other  {g) ;  and,  in  Tijlor 
V.  Oldham  (h),  Lord  Eldon  held  that  the  son  of  a  next  friend  ought 
not  to  be  a  Receiver 

Upon  similar  grounds  it  has  been  held,  that  a  solicitor  intheaose 
cannot  be  appointed  as  Receiver,  because  it  is  his  duty  to  control 
the  Receiver's  accounts  (i).  It  is  no  objection  however,  to  a  per- 
son proposed,  that  he  is  a  practising  barrister  {k) ;  and  although, 


(a)  Fingal  v.  Blake,  2  Moll.  50. 

(b)  Sykcs  V.  Hastings,  11  Ves. 
363. 

(r)  A  party  to  the  suit  cannot  be 
appointed  by  a  Master,  unless  the  or- 
der of  a  reference  contains  an  express 
authority  to  that  effect. 

((I)  Fingal  v.  Blake,  2  Moll.  50 ; 

Sykes  v.  Hastings,  1 1  Ves.  364  ; 

r.  Jolland,  8  Ves.  72,  [Sumner's  ed. 
note  (a)]  ;  Anon.  3  Ves.  515,  [Sum- 
ner's ed.  note  (b)] 

(e)  Sutton  r.  Jones,  15  Ves.  588. 

(/)  Ex  parte  Fletcher,  6  Ves.  427. 

(sir)  Stone  r.  Wishart,  2Mad.64. 


(A)  Jac.  527,529. 

(i)  Garland  r.  Garland,  2Vef.J. 
137;  in  Bagot  r.  Bagot,SirL.Sh«^ 
well,  V.  C,  on  the  application  of  i 
married  woman  for  a  Receiver  of )« 
separate  estate,  appointed  herwlicitor 
to  that  office,  on  her  nomination  in 
Court,  without  a  reference  to  the 
Master,  although  a  strong  affidtnt 
was  made  by  the  husband  fhowinf 
the  un6tne8s  of  the  solicitor  for  the 
office.  The  party  appointed  under- 
took to  act  as  Receiver  without  0I* 
ary.    2  Juris.,  1063. 

(A)  Garland  v.  Garland,  abi  mp- 


(1)  See  Downshiro  r.  Tyrrell,  Hayes,  354. 
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in  Wynne  v.  Lord  Newbprough  (/),  Lord  Eldon  appears  to  ha?e  Who  may  be 
considered  that  the  circumstance  of  the  gentleman  who  was  ap-  v^^^n^-^^^ 
pointed  being  a  barrister  practising  at  a  distance  from  the  estate,  but  barrister 
was  one  which  deserved  consideration,  yet  many  instances  have  may. 
since  occorred  in  which  barristers  practising  in  London  have  been 
i^qxnnted  Receivers  of  estates  at  a  distance  (m)  (1). 

In  Wynne  r.  Lord  Newborough  (n),  before  referred  to,  the  Re-  A  Member  of 
ceiver  appointed  by  the  Master,  besides  being  a  barrister,  was  also  J^^^^ 
a  member  of  the  Commons  House  of  Parliament ;  and  Lord  Eldon, 
although  he  did  not  consider  that  circumstance  as  affording  any 
positive  ground  of  objection  to  his  appointment,  held  that  it  was 
one  which  deserved  great  consideration ;  and,  in  Attorney-General 
9.  Gee  (0),  he  determined  that  a  Peer  could  not  be  a  Receiver, 
becanse,  "in  many  instances,  a  Receiver  may  be  committed,"  — 
a  reason  which  equally  applies  to  a  member  of  the  House  of  Com- 
mons as  to  a  Peer. 

It  seems,  also,  that  the  Receiver-general  of  Taxes  for  a  county  Receiver-gen- 
cannot  be  appointed  a  Receiver ;  for,  having  given,  as  such,  se-  ^^ot  be*^* 
cnrity  to  the  crown,  if  he  were  to  become  indebted  to  the  crown  appointed. 
and  to  the  estate,  the  crown  might,  by  its  prerogative  process,  Nor  ai  it  ap- 
sweep  away  all  his  property  (/>).    Upon  the  same  ground  it  might  ^^tanfto*S< 
be  held,  that  any  person  who  is  in  the  situation  of  an  accountant  crown. 
to  the  crown  would  be  objectionable. 


Section   III. 

Appointment  of  Receivers. 

The  Court  has  no  jurisdiction  to  appoint  a  Receiver,  unless  a  Receivers  not 
cause  is  pending  {q) ;  therefore,  a  Receiver  cannot  be  appointed  *^^*°*®t^*" 

(0  15  Ves.  283.  (n)  15  Ves.  283.  ^^  ^° 

(m)  In  Townflhend  v.  Townshend,        io)  2  V.  d&  B.  208. 
a pncttdngbarriater  resident  in  Lon-        (p)  Attorney- General  v.  Day,  2 

don  was  appcnnted  Receiver  of  estates  Mad.  254. 
in  Norfolk.  (q)  Anon.  1  Atk.  578.  . 

(1)  In  the  case  of  the  Franklin  Bank,  as  referred  to  in  The  Attorney-gen- 
enu  V.  The  Bank  of  Columbia,  1  Pai^e,  417,  Chancellor  Walworth  decided, 
that  it  was  improper  for  an  officer  of  an  insolvent  corporation  to  be  the  re- 
oeirer  of  its  property.  This  case  arose  before  the  passage  of  the  Revised  Stat- 
utes in  New  York.  Bnt  under  the  New  York  Act  of  voluntary  dissolu- 
tion of  corporations,  an  officer  of  a  corporation  can  be  appointed  a  receiver. 
S  Rot.  Stot.  (N.  I)  468,  §  66.  StUl  it  does  not  appear  that  it  is  obligator v 
on  the  Court  to  appoint  the  officers  receivers,  under  this  statute.  Edward 
Reeeivera,  57, 58. 

In  the  Matter  of  the  Eagle  Iron  Works,  8  Paigtf,  385;  S.  C.  3  Edw.  385, 
it  was  held,  that  the  president  and  book-keeper  of  an  insolvent  manufactur- 
ing corporation  can  be  appointed  receivers. 
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In  Metcalfe  v.  PaWertoft  (a),  Lord  Eldon  says,  "  With  respect  Application 
o  appomtiiig  a  Receiver  before  answer,  I  take  it  that  the  cases 
vhere  the  Goort  has  refused  it  turned  upon  this,  — that  the  party 
flying  for  the  q>pointment  could  not  state  that  he  had,  strictly 
peaking,  an  equitable  title."  But  even  where  that  is  the  case,  yet 
f  the  defendant  answers  the  plaintiff's  affidavit  and  admits  his 
mae^  a  Receiver  will  be  appointed  (b). 

But  the  Court  will  not  only  appoint  a  Receiver  before  answer.  Before  appear- 
t  willy  in  eases  of  urgency,  entertain  the  application  before  ap-  ^^' 
learance  (c) ;  it  is  to  be  observed,  however,  that  the  general  rule  ^""^  ^  "P®^ 
if  the  Court  is,  that  a  motion  for  a  Receiver  cannot  like  a  motion 
br  an  injunction  be  made  without  notice  (d) ;  if,  therefore,  a  Re- 
ceiver is  to  be  applied  for,  before  appearance,  notice  of  the  motion 
mist  be  served  upon  the  defendant  personally,  to  authorize  which, 
t  is  to  be  recollected,  there  must,  in  some  cases,  be  a  previous 
qiplieation  to  the  Court  for  leave  to  make  such  service  (e)  (1); 
the  fact  of  which  having  been  obtained  must  be  mentioned  in  the 
notice  of  motion.    The  rule,  however,  which  requires  previous 
notice  to  be  served  upon  a  defendant  who  has  not  appeared,  is 
rabject  to  ezcq)tion  where  the  defendant  is  resident  out  of  the 
jurisdiction  of  the  Court,  and  cannot  be  served  (/)  (2). 

The  Court  will  also  appoint  a  Receiver  after  an  interlocutory  After  decree. 
iecree,  and  this  it  will  do  upon  motion,  notwithstanding  a  reser- 
ratioo  of  aU  matters  under  the  decree ;  because  such  an  appoint- 


[•)  UU  soDKa.  (c)  Tanfield  v,  Irvine,  3  Robb.  149 ; 

Vide  Vann  v.  Barnett,  ubi  an-    ante,  p.  416. 


(*) 
pirn,  where  the  Receiver  would  not        (d)  Per  Leach,  Arg.  1  Yes.  A  B. 
bave  been  app<4nted,  but  for  the  de-    183. 

fondant's  aflSdavits ;  vide  etiam,  Jer-        (e)  Hill  v.  Rimell,  2  M.  &  C.  641 ; 
via  V.  White,  nbi  anpra.  ante,  pp.  1794  &  1796. 

(/)  Vide  ante,  p.  1855. 


Paige,  574;  Ofbom  v,  Hever,  343;  West  v.  Swan,  3  Edw.  420;  Willis  v, 
a(Mriiaa,8Edw.281. 

(1)  As  a  general  rale,  a  receiver  should  not  be  appointed  without  notice 
to  the  parties  interested.    People  v.  Norton,  1  Paigre,  17. 

But  thia  nile  is  subject  to  exceptions  in  special  cases,  where  irreparable 
Aforj  woold  be  sustained  by  the  delay.  lb. ;  Gibson  v.  Martin,  8  Paige, 
181.  As,  where  the  property  to  which  the  receivership  relates  would  be 
likely  to  perish  before  the  defendant  could  have  notice  and  be  heard  on  the 
if^cation  for  a  receiver.     Gibson  v.  Martin,  8  Paiffe,  481. 

M  See  Gibbina  v.  Mainwarring,  9  Simons,  77 ;  Verplank  v.  Merc.  Ins. 
Co.  2  Paige,  438. 

A  receiver  ought  not  to  be  appointed  on  an  ex  parte  application,  where  an 
tdvertlaement  for  the  defendant,  a  non-resident,  is  running  for  his  appearance, 
onlesB  roecial  circumstances  are  shown.  Sanford  v.  Sinclair,  8  raige,  373, 
3.  C. ;  o  Edw.  99K3.  But  such  an  appointment  may  l4  made  ex  parte^  where 
it  is  necessary  to  prevent  the  property  from  being  wasted  or  removed  beyond 
the  jnriadictioii  or  the  Court.    lb. 


Of  Riamrs. 

a      ii^ut  -«  3  znere  provisional  proceeding,  md  does  not  aftct  the 

.uesu'.n  between  the  parties  {g) ;  ind  it  wis  lidd,  by  Sir  AnthoBj 
^"^"^^  liart.  L.  C.  (in  Ireland),  that,  aiker  i  hearing  and  a  reheario^U 

taken  place,  and  although  the  Conn  had  refosed  a  Receirer,  tk 
panj  was  entitled  to  have  one,  on  iizrcher  direedonSy  as  he  ihov> 
ed,  bj  the  report,  an  altered  state  of  frcta,  (soch  as  a  b^Me  a 
the  hands  of  the  defendant),  which  entided  him  to  say  tbtaova 
Receiver  should  be  granted  (A). 
rHoAVitia  Where  the  application  for  a  Receiver  is  made  befim  flMcr, 

-i**^"  oi;  -J  ^^^  ^  supported  by  affidavits  verilVing  the  facts  whiek  new- 
-enrequirwl.  lied  upon  by  the  party  making  it;  after  answer,  the  plaintiff ea 
only  rely  upon  the  admissions  in  the  answer ;  bat  where  i  Mtiee 
of  a  motion  for  a  Receiver  was  given  on  the  90th  of  Haj,  fir  the 
2nd  of  June,  in  support  of  which  the  plaintiff  filed  an  ifidinty 
and  the  answer  was  put  in  on  the  2nd  of  Jane,  on  which  dij  the 
motion  was  to  have  been  made,  but  the  motioa  was  portpooed, 
upon  the  plaintiff's  making  the  application ;  at  a  saboeqacittiBe, 
it  was  objected,  on  the  part  of  the  defendant,  that  theplaiBlif  w 
not  entitled  to  read  the  affidavit,  but  Lord  Eldon  said  thit  ^ 
practices  in  such  cases  was,  to  allow  the  affidavit  tobereidindto 
look  upon  the  answer  as  a  counter-affidavit  (t)  (1). 

And  so  where  one  defendant,  only,  of  two  material  dcfimdiBf 
had  answered,  the  plaintiff  was  permitted  to  read  his  affidirit  lo 
support  of  the  application,  and  the  answer  of  the  defendant  which 
had  come  in  was  treated  as  an  affidavit  (A:). 
Form  of  order.  The  order,  when  made,  usually  refers  it  to  the  Master  to  ap- 
point a  proper  person  to  be  the  Receiver  (2),  either  of  the  rents 
and  profits  of  the  estate,  ^c,  mentioned  in  the  pleadings,  or  of 
the  outstanding  personal  estate  and  effects  of  the  testator,  or  of 
the  partnership  firm  in  the  pleadings  mentioned,  (as  the  case  may 


(g)  Cooke  V.  Gwyn,  3  Atk.  600.  &    W.   5S9;     vide  Glmington  r. 

(A)  Attorney-General  v.  Mayor  of  Thwaitcs,  1  S.  &  S.  134. 

Galway,  1  Moll.  95-104.  (k)  Kershaw  r.  Mathews,  1  Rn«- 

(i)  Goodman   v.  Whitcomb,   1  J.  361. 


(1)  Where  the  plaintifF  uses  affidavits,  the  defendant  may  also  re«i^ 
sitions.     Edwards,  Receivers,  66. 

(2)  See  the  Atty.-Genl.  v.  Bank  of  Columbia,  1  Paige,  511. 

A  receiver  will  not  be  appointed  over  the  possession  of  another  receiver ; 
but  the  proper  motion  is,  that  the  receiver  already  appointed  shall  be  ex- 
tended to  the  cause  in  which  it  is  sought  to  appoint  one.   Vialle  t.O'ReiUyi 

~    an,  199 ;  Osborn  v.  Heyer,  2  Paige,  342 ;  Downshire  r.  Tyrrell,  Haye*, 

T  the  practice  in  reference  to  the  Master,  see  Edwards,  RecciTen.W» 
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be,)  and  to  allow  him  a  proper  salary  for  his  care  and  pains  there-  ^orm  of 
in ;  the  person  so  to  be  appointed  first  giving  security  to  be  ap- 
profed  of  by  the  said  Master,  (and  to  be  taken  before  a  Master 
extraordinary  in  the  country  if  there  should  be  occasion,)  duly 
ind  annually  to  account  for  and  pay  what  he  shall  so  receive,  as 
thereinafter  is  directed,  or  as  the  Court  shall  direct. 

Bat  although  it  is  usual  to  include  in  the  order  a  direction  that  In  whatcaies 
Jie  Receiver  shall  give  securities,  yet  it  sometimes  happens,  that  ^^8.^"  '"^' 
irhere  the  parties  in  the  cause  name  the  Receiver,  the  Court  will 
ippoint  him  upon  his  own  recognizance  only  (/)  (1),  and  where 
the  appointment  of  a  person  to  be  Receiver,  was  made  by  the  tes- 
tator and  confirmed  by  the  Court,  the  personal  recognizance  of 
such  a  Receiver  was  held  sufficient  (m). 

If  the  Receiver  is  of  rents  and  profits  of  real  estates,  the  order  Where  Re- 
lirectfl  that  the  tenants  of  such  estates  shall  attorn  and  pay  their  ^^'^^^ 
rents  in  arrear  and  growing  rents  to  such  Receiver,  who  is  to  be 
It  liberty  to  let  and  set  the  estates,  from  time  to  time,  and  to  man- 
ige  the  same  (»),  with  the  approbation  of  the  Master,  as  there 
shall  be  occasion  (o). 

If  the  Receiver  be  of  outstanding  personal  estate  or  of  partner-  Of  personal 
ship  properij,  the  order  generally  goes  on  to  direct  the  executors,  property. 
yr  other  parties,  to  deliver  over  to  the  person  to  be  appointed 
Eteceiver  all  securities  in  their  hands  for  such  outstanding  debts 
md  effects,  together  with  all  books  and  papers  relating  thereto : 
ind  that,  in  case  there  shall  be  any  occasion  to  put  any  of  the 
lebts  in  suit  for  the  recovery  thereof,  the  same  shall  be  done  with 
the  approbation  of  the  Master  ;  and  such  person,  to  be  appointed, 
is  to  make  use  of  the  name  or  names  of  the  executors  or  other  par- 
ses for  that  purpose  who  are  to  be  indemnified  out  of  the  estate 
and  elbcts  (p). 

In  either  case,  the  order  directs,  that  the  person  to  be  appointed  Ab  to  paenng 
Eleceiver  shall,  from  time  to  time,  annually  pass  his  accounts  be-  ^y^J^nt  of 
Pore  the  Master  (q),  and  pay  the  balance  Uiat  shall  be  reported  balance. 
loe  firom  him,  into  the  Bank,  with  the  privity  of  the  Account- 
int-Oeneral  of  the  Court,  to  be  there  placed  to  the  credit  of  the 
Muse  in  which  the  order  is  made,  subject  to  the  further  order  of 
Jie  Court  (r). 

(A  CoonteM  of  Carliale  v.  Lord  (n)  Vide  Ord.  1838,  LXIV.  post. 

Berkley,  Amb.  599;   Ridoot  v.  £1.  (o)  Seton  on  Dee.  316. 

Plymoath,  ]  Dick.  68.  (p)  Ibid.  323. 

tm)  Hibbert   v.  Hibbert,  3  Mer.  (q)  Ibid. 

581.  (r)  Ibid.  346. 

(1)  Bat  see  Bailie  v.  Bailie,  1  Irish  Eq.  413. 
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n'ntcd  on  be- 
f  of  ioeum- 
branocn. 


Where  pixrty 
in  the  crLUse  la 
to  he  proposed. 


AppointrYicnt 
of  more  thun 
ODO  Receiver. 


State  of  fncti 
and  propoial. 


cannot  be 

carried  in  by  a 
stranger. 


If  the  Receiver  is  appointed  on  behalf  of  a  mortgagot  ot  other 
incumbrancer,  the  order  generally  contains  a  directioD  tliat  tlie 
appointment  of  the  Receiver  H  not  to  affect  the  prior  tncumbnui- 
cera  upon  the  estate  who  may  think  proper  to  take  posaea^iou  of 
the  estates  and  premiseSj  by  virtue  of  their  securities  re«pBCiiT&' 
1y  (5) ;  and  it  usually  directs  the  Master  to  inquire  whM  mQw- 
braiices  there  are  affecting   the  estate,   and    into   the  priorte 
thereof  respectively  ;  and  orders  that  the  person  to  be  ippdntcd 
Receiver  do,  out  of  the  rents  and  profits  to  be  received  bj  liim, 
keep  down  the  interest  and  payments  in  respect  of  such  mta- 
brances  according  to  their  priorities,  and  do  also  pay  the  haJutct, 
Sic.t  into  the  Bank^  6lc.  {f). 

Where  a  party  to  the  cause  is  to  be  proposed  as  a  Receifcr,llw 
order  must  contain  a  direction  that  the  party  intended  to  k  p- 
posed,  or  any  of  the  parties,  shall  be  at  liberty  to  propose  him« 
self  {ir)  (I). 

Where  the  estates  lie  very  remote  from  each  other,  or  are  terj 
targe,  the  Court  will  direct  the  appointment  of  more  than  qm^^ 
ceiver ;  the  Master ,  however,  has  no  power,  under  a  directiea  W 
appoint  a  Receiver,  to  appoint  more  than  one — ^  there  must  be  i 
special  direction  to  that  effect  (2), 

The  order  having  been  passed  and  entered,  is  to  be  carried  into 
the  Master's  Office,  and  proceeded  upon  nearly  in  the  saaje  man- 
ner as  orders  for  the  appointment  of  new  trustees  {x). 

The  state  of  facts  and  proposal  of  the  person  to  be  Eeceiter,  1? 
generally  carried  in  by  the  party  obtaining  the  order  of  nAno^ 
but  any  other  party  may  carry  in  a  proposal.  It  is  ta  le  ICM^ 
lected^  however,  that  a  party  to  the  record  cannot  propost  Ubw 
as  Receiver  without  the  leave  of  the  Court  (y). 

A  stranger  cannot  propose  a  person  to  be  a  Receiver  (z)^oi^ 
seems  doubtful  whether,  if  all  the  parties  neglect  to  propose  tK^* 
ceiver,  the  Master  can  propose  one  himself:  and  in  AttoiMf 
general  v.  Day  (a),  where,  upon  the  neglect  of  the  partiei,  At 
Master  had,  himself,  proposed  a  Receiver,  the  Coart^  althomii  ^ 
did  not  actually  express  its  disapprobation  of  the  prooeefi^ 


(1)  Ibid.  322. 

(0  Vide  ante,  p.  486-7. 

(u)  Vide  ante,  p.  1972-3,  n.,  but  a 
party  to  the  record  cannot  be  a  Re- 
ceiver onleaa  he  consents  to  act  with- 
out salary.    Ibid. 


(x)  Ante,  p.  1446. 
(y)  Supra.  ^ 

(z)  Attorney-General  «•  dtff ' 
Madd.  257. 
(a)  Ubi  supra. 


(1)  See  Downshire  v,  Tyrrell,  Hayes,  354. 

(2)  See  ante,  1976,  note. 


intment 
aster. 
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ooffht  it  right,  under  the  circumstances,  to  direct  the  Master  to  Proeeedings 
riew  his  report.  ^^^I^^:^ 

A  state  of  facts  and  proposal  for  the  appointment  of  a  Receiver  Form  of  pro- 
aallj  sets  out  the  particulars  of  the  property  over  which  the  P^^"*^- 
sceiver  is  to  have  authority,  and  if  it  consist  of  lands  or  houses, 
oilier  property  of  that  nature,  the  yearly  rental,  &c.,  and  it  ends 

profKMing  the  person  intended  to  be  appointed,  with  his  de- 
riptioD,  and  the  names  of  the  persons  to  be  proposed  as  securi- 
t8  (6).    This  must  be  supported  by  an  affidavit  stating  the  yearly 

odier  Talue  of  the  property  (c).  There  must  also  be  an  affida- 
t  of  the  sufficiency  of  the  sureties,  each  of  whom  must  swear 
at  they  are  worth  double  the  amount  of  the  property,  or  yearly 
nt  of  the  property,  in  question  {d) ;  this,  however,  is  not  nec- 
sarj  to  be  brought  in  till  the«Master  has  determined  who  is  to 
:  Receiver. 

The  asoal  warrants,  "  on  having,'*  and  "  to  proceed,**  having  Appoi 
en  obtained  and  served  (e),  the  Master,  upon  the  day  named  in  ^  ' 
e  warrant,  proceeds  to  make  the  appointment,  and  if  there  is 
proposal  and  counter-proposal,  he  decides  between  them,  and 
lows  the  proposal  of  that  party  who  in  his  judgment  has  proposed 
e  most  fitting  person.  It  has  sometimes  happened,  when  the  ap- 
Intment  has  been  contested,  and  the  order  has  authorized  the 
aster  to  appoint  more  than  one  Receiver,  that  he  has,  by  consent, 
owed  the  proposal  of  each,  and  appointed  two  receivers  {/). 
It  is  to  be  noticed,  that  the  order  referring  it  to  the  Master  to 
point  a  Receiver,  directs  that  the  Master  shall  appoint,  and  not 
at  he  shall  approve,  as  in  the  case  of  a  guardian;  the  Master, 
srefore,  proceeds  at  once  to  make  the  appointment,  without  any 
termediate  report  to  the  Court  (g). 

It  may  be  mentioned  here,  that  the  order  directs  the  Master  to  Securities  to 
»poiiit  a  Receiver,  &c.,  ''  he  first  giving  security  to  he  approved  be  given. 

bjf  the  Master**  (1).    The  course  of  the  Court,  under  this  or- 

[()  Bennett,  94.  of  the  property  and  the  asaetfl,  in  an- 

\e)  Ibid.  alogy  to  the  practice  of  special  bail 

[^  Ibid.  In  the  cause  of  Lamport  at  Common  Law.    Archbold's  Pract. 

l^amport,  on  the  12th  of  April,  Q.  B.,  7th  ed.  596;  ex  relatione  Mr. 

I?,  wnere  a  Receiver  had  been  ap^  Rogers,  of  the  Registrar's  Office. 

inted  of  the  stock  in  trade  and  as-  (e)  Ante,  p.  13o3. 

c  of  a  jeweller,  amoontingin  value  (/)  1  Turn.  &  V.  455,6. 

70002.  the  Master,  Sir  G.  Wilson,  (g)   Bowersbank   v.  Cassidaer,  3 

proved  of  a  recognizance  in  80002.  Ves.  165,  [Sumner's  ed.  note.] 
in^  10002.  above  the  sworn  viJue 

(1)  In  the  appointment  of  a  receiver,  the  Court  will  require  him  to  give 
sority  for  the  faithful  discharge  of  the  trust.  Tomlinson  9.  Ward,  2  Conn.  - 
6. 


1980 


Proceed  lug's 
upon  Order. 


der^  requires  the  sacurity  to  be  given  by  ihe  Receiver,  and  lu re- 
tiea  in  a  recognizance ;  and  that  where,  instead  of  following  thji 
coursej  tho  Master  had  taken  an  assignment  of  a  mortgage,  b^ 

^^  longing  to  a  Receiver,  Lord  Hardwicke  considered  that  be  acled 

^p  very  improperly  (A). 

B^cognb&n&e*  When  the  Master  has  decided  upon  the  proposal,  the  drifi  of 
the  recognizance  to  be  entered  into  by  the  Receiver  and  lusiure- 
ties,  and  of  an  afEdavit  of  the  sufficiency  of  the  Buretiee^ vriil  be 
prepared  in  the  Master's  oOice.  A  warrant  must  then  kuken 
out  by  the  aolicitor  on  **  preparing  the  recognizance  and  affidint;' 
and  served  on  the  adverse  solicitors,  and  copies  may  then  be  uk^ 
by  the  Receiver  and  the  other  parties  interested  in  the  appointmenL 
The  recognisance  is  then  engrossed  upon  the  proper  stttrnp,  u«! 
the  affidavit  having  been  also  engrossed,  the  Master  signf  bia  ^ 
lowance  in  the  margin  of  each ;  end  a  report  of  the  Master'^  ip 
proval  of  the  Receiverj  and  of  his  having  settled  and  dlo^eJ  tibe 
recognizance  and  afiQ davit,  is  prepared ,  and  w^u^ntson  prep^™§t 
tQ  setikj  and  to  sigjif  are  severally  taken  out  and  served.  Copies 
of  the  report  are  usually  taken  by  the  solicitors  for  tlie  pirucs  U' 
terested,  and  it  is  afterwards  transcribed  and  signed  by  tkK^ 
ter,  and  usually  remains  in  the  Master's  Office  until  thei^ 
appointing  the  Receiver  is  signed  (i). 

The  next  proceeding  is  to  take  out  a  warrant  for  di6AeMK>tt 
and  his  sureties,  and  to  enter  into  the  recognizane^;'iiid  Arthe 
sureties  to  swear  the  affidavit  of  sufficiency ;  for  tlli|iu|ciie,the 
B^eceiver  and  his  sureties  must  personally  attend  ttdfUtfio^ 
the  recognizance  before  the  Master,  and  the  surelieamutjoi^f 
by  affidavit  of  their  sufficiency.  (If  they  are  in  the  ocm^t 
however,  the  recognizances,  &c.  may  be  taken  beftie  &  Ib^ 
extraordinary).  The  recognizance  is  then  carried  by  the  Maflttf's 
clerk  to  the  Inrolment  Office  in  Chancery,  and  inroll6dtlMie(i)i 
and  a  receipt  taken :  the  affidavit  remains  in  the  MuMifMiJht 
A  draft  report  of  the  appointment  of  the  Receiver  must  d^i  1^ 
prepared,  and  copies  taken  by  the  Receiver  and  all  partiieBii'^ 
estQd,  and  warrants  on  preparing  the  report,  and  to  seHk  Wl^ 
taken  out,  served,  and  attended;   the  reportjis  then  tnnienked 


How  entered 
into. 


Report  of  ap 
pointment; 


J"} 


Mead   v,  Ld.  Orrery,  3  Atk.    will  be  given  to  hiiol  theaMVF' 


(i)  1  T.  &  V.  456. 

(k)  It  seems  that,  according  to  the 
practice  of  the  Petty  Bag  Office,  all 
recoffnizancea  mnat  be  inrolled  with- 
in nx  months ;  vide  fiothomley  v, 
Ftirfia,  1  P.  Wms.  340;  bat  leave 


i 


wiU  be  ffiven  to  iniol  vMuawm^ 
tune  ;  Vaaghaii «.  Vaugiiaay  1 W^ 
90;  as  to  whether  snch  ianii»»^ 
will  p^judice  svbseqiwnt  iaeiiiilnjj 
cers,  vide  Bothomley  9.  Fui&X|  ■* 
supra;  and  FothergiUv.  Keiidiick|> 
Vem.  254. 


Agpomtnunt  of  Receivers.  1961 

and  signed  by  the  Master,  which,  together  with  the  report  of  ap-    ^roceedingi 
prortl,  most  be  filed  at  the  Report  Office,  and  office-copies  taken  !^^^^i^^.^^ 
hj  the  Receirer  and  all  parties  interested  in  the  appointment,  requires  no 
The  report,  howeTer,  requires  no  confirmation  (/).  eonfinnation. 

The  costs  of  the  appointment  and  incidental  proceedings  roust, 
in  the  first  instance,  be  paid  by  the  Receifer,  who,  in  passing  his 
fini  tecoant,  will  be  allowed  such  costs,  upon  his  bringing  in  a 
IhD  <rf  them  to  be  taxed  (m). 


It  seems  that  the  proper  way  to  bring  before  the  Court  the  pro-  Exceptioni  to 
prie^  of  thjB  Master's  selection  of  a  Receirer,  is  by  excepting  to     ^f^' 
his  repoft  of  approfal  (n);  it  may,  howefer,  be  done  by  peti- taken; 
«tioB  (•)  (1). 

The  judgment  of  the  Master,  however,  in  the  selection  of  a  Re- : — proceed- 
eeiver,  is  ne?6r  disturbed  by  the  Court,  unless  it  is  shown  that  the  ^'^°^°' 
peraon  appcmited  is  improper  (p)  (2) ;  and  it  then  requires  a 
strong  case  to  induce  the  Court  to  interfere  with  the  Master's  judg^ 
t(});  and  it  will  not,  in  such  a  discussion,  enter  into  compari- 
I  to  the  eligibility  of  the  different  individuals  proposed  (r)  (8). 

Bat  dtboogh  the  Court  is  reluctant  to  suppose  the  Master  wrong 
in  the  appointment  which  he  has  made,  yet  it  will,  where  a  strong 
ease  is  made  of  objection  to  the  individual  appointed,  refer  it  back 
to  the  Master  to  review  his  report  {$)  (4). 

;j)  Ante,  p.  1486.  137;  Anon.  3  Vei.  515 ;  Thomas  v. 

V)  1  T.  &  V.  457.  Dawkins,  3  Bro.  C.  C  508 ;  1  Vet. 

(»)  Crenie  v,  Biahop  of  Lond.  2  J.  452,  8.  C. ;  Creaze  v.  Bivhop  of 

Diek.  G87 ;  2  B.  0.  C.  253  [PerkinB*8  London,  2  Bro.  C.  C.  253  [Perkins's 


t 


B  h)  ],  8.  C. ;    tharpe    v.  ed.  note  (1)1  ;  2  Dick.  687,  8.  C 

,  19  Yea.  317  [8amner^8  ed.  Wilkins  v.  Williams,  3  Ves.  588. 

I  (a)] ;  in  thia  caae  the  report  er-  (q)    Bowersbahk  v.  Cassidaer,  3 

iimiff  atatea  that  the  exception  Yea.  164  r8amner*B  ed.  note  (a)]. 

wm  tothe  Maater'a  ajtpointmeHt,  On  (r)  Ibid. ;    Tharpe  v.  Tharpe,  12 

— * to  the  original  exceotions,  Yes.  317  [Sumner's  ed.  note  (a)]. 

ti  that  the^  were  taken  to  ~              ---  • 
report,  which  ia  that  of  op- 


lewieiioe  to  tne  onginai  excepuons,     ves.  917  [sumners  ea.  note  (an. 
H  apoeata  that  the^  were  taken  to        («)  Creuze  v.  Bishop  of  London,  2 
the  nral  report,  which  ia  that  of  ap-    Bro.  C.  C.  253  rPerkins's  ed.  note 


M  Wjiuie  V.  Lord  Newborongh,    15  Yes.  284 ;  et  yide  Atty.-Gen.  v. 
16  Yes.  263.  Day,  2  Mad.  246,  and  the  oases  there 


▼Ub  ante,  p.  1490.  f  1)1 ;  Wjrnne  v.  Lord  Newborongh. 

Day,! 
(^)  Qutand  9.  Garland  2  Yea.  J.    eited. 

(1)  See  Matter  of  the  £agle  Iron  Works,  8  Pdge,  388.  * 

O)  Matter  of  Eagle  Iron  Worka,  8  Paige,  385 ;  8.  C.  3  Edw.  385. 

(S)  See  Bilatter  of  Eagle  Iron  Works,  8  Paige,  385. 

(4)  Where  aoeh  a  caae  exists,  the  party,  who  objects,  after  stating  the 
noimda  of  hia  objection  in  his  petition,  ahoidd  pray,  that  the  Master  review 
lis  report.  Thia  petition  must  be  served  upon  all  parties  interested,  and  be 
MQivea  npon  in  Court  upon  regular  notice.  Wynne  v.  Lord  Newhorongh, 
16  YeaeT,  263.  And  if  the  Ck>urt  should  be  in  favor  of  the  petition  by  order- 
ing the  Maater  to  review  hia  report,  then  the  parties  will  proceed  by  propoa- 
big  a  new  peraon  or  peraons,  and  issuing  summonses  aa  oefore.  Smith  on 
Reoetvexi,  11 ;  Edwarda,  Receivers,  80, 81. 
166 


vdMdatf  ofaar  pntf  to  As  nond  to  ddmr  iptoliait* 

I  oT  Meh  oT  dtt  iMfc  or  tMMMMs  a  wqr  kff"  "  ^ 
ipoty'ipaMwia.    I(lKNmt«r,lhBpaty^orilnftH«> 

.  ^^  do  My  the  proper  cuufi6  to  cnBupcl  Ub  it  to  obCttB  n  oite i  vpn 
UuSL  or^ume^  motioD,  that  be  maj,  oo  or  before  a  giren  day,  ddifer  up  Ai  poi- 
menti  an  in  seasioQ  to  the  Reeeirer  (c) ;  and  if  opoo  aeirice  of  nicli  oriv  W 
poMeftion  of    |^  reftues  to  deliver  op  the  posaesBioD,  the  plaintiff  may  aoe  oat  t 

writ  of  aasistance  in  the  manner  pointed  oat  in  the  1  Will  IT.  t. 

36,  a.  15,  Rule  19  {e).    It  ia  to  be  obaenred.that  the  penontoci- 


(<)  DaTia  «.  The  Duke  of  Mari- 
boroogli,  2  Swanst.  118.  Thii  mmt 
not  be  onderatood  of  ReeeiTcn  i^. 
pointed  of  the  eatate  of  an  in&nt  dur- 
tng  hia  minority. 

(«)  Lord  Hotchinaon  «.  Lord  Ifaa- 
aaieene,  2  B.  A^  B.  56. 

Sharp  V.  Carter,  3  P.  W.  379. 

Boehm  v.  Wood,  T.  &  R.  345. 

~l*Leod  «.  Phelpa,  Jan.  1838, 


meene,  ;< 

Jz)  Sha 
Sf)Boe 


(«)  Ante,  p.  1274. 


0  Heyn  «.  Heyn,  Jae.  49;  8hiv 
V.  WriHit,3yea.82. 

(e)  Griffith  «:Oriffith,SVti.4ni 
12th  Order  Aog.  1841 ;  aBte,{.li50. 

(d)  In  DaFia  «.  Duke  tf  Mtfl- 
boroogh,  2  Swanat.  116,  the  «4vif 
pointmg  the  Reeeiyer  dirNted  t* 
Dnke  of  Ifarlborongh  to  ddii«<F 
poaaeaaion  to  the  Rc«ei?er. 

(e)  Ante, p.  1280.  Thiiig«jto 
have  been  the  ancient  prMtioetfiM 
Court  in  the  oaae  of  fieoeiTeii. 


(1)  Atlaa  Bank  v.  Nahant  Bank,  23  Pick.  480, 488, 489, 490. 
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fiiree  tlie  delifery  of  the  possession  to  the  Receiver,  is  the  party  Conieqvenoes 

obUioiDg  the  order,  and  not  the  Receiver  himself.  ^  n^nt!^^ 

Wkre  the  lands  or  tenements,  or  any  of  them,  are  not  in  the  v^^^v^^^^ 

Mliiil  occupation  of  the  party,  the  order  for  the  appointment  of  a ^  the 

Xeemr  usually  contains  a  direction  that  the  tenants  shall  attorn  tJS^anta. 

Ib  tie  Receiver,  and  shall  pay  their  rents  in  arrear,  as  well  as  Attornment, 

tke  gloving  rents,  to  such  Receiver  {/),    Under  this  order,  ap-  how  enforced. 

fiieition  should  be  made  by  the  Receiver  to  the  tenants  to  attorn, 

nd  if  th^,  or  any  of  them,  refuse  to  do  so,  the  party  obtaining 

the  critt  ka  the  appointment  of  the  Receiver,  should  serve  them, 

OTMdiof  them  as  refuse  to  attorn,  with  a  copy  of  the  order  for 

tbippMitment  of  the  Receiver,  and  of  the  Master's  report  of 

ktriiy  qipointed  him.     He  should  also  serve  them  with  a  notice 

ofMion  that  they  may  be  ordered  to  attorn  within  four  days 

kn  the  service  of  the  order,  or  stand  committed  (g).    Upon  this 

BoticNi,  the  parties  in  possession  may  appear,  and  inform  the  Court 

fMier  they  are  in  possession  as  tenants  or  not  (A)  ;  but  if  they 

loM  appear,  the  order  will  be  made,  and  must  be  served  per- 

OBaDy  upon  the  tenants  ;  and  upon  affidavit  of  service  and  non- 

QiBpIiance,  the  party  prosecuting  the  contempt  may  obtain  an 

^,  as  of  course,  for  their  committal  to  the  Queen's  prison, 

liieh  is  drawn  up  by  the  registrar,  and  delivered  to  the  tipstaff 

() ;  or  an  attachment  may  be  issued  against  the  tenant  under  the 

kh  Order  of  August,  1841  (j), 

hk  Reid  v.  Middleton  (A),  which  has  been  before  referred  to,  Occapation- 
•    11  ;  .««  -a  rent-  in  wnat 

appeared  that  the  tenant  m  possession  had  not  agreed  to  pay  ^^^  g^ed. 

y  specific  rent,  and  in  consequence,  an  order  was  made  that 

ocenpation-rent  should  be  settled  by  the  Master,  and  that  the 

lant  jshould  pay  the  arrears  and  future  payments  of  such  occn- 

tkm-rent 


Wben  a  Receiver  has  been  appointed,  his  possession  is  that  of  £zamination 
t  Courts  and  any  attempt  to  disturb  it  without  the  leave  of  the  ^'^  ^'^f^^'^- 
art  first  obtained,  will  be  a  contempt  on  the  part  of  the  person 
king  it    It  was  so  settled  in  Angel  v.  Smith  (/),  where  the 
e  was  laid  down,  both  with  respect  to  Receivers  and  seqnestra- 

/)  Ante,  p.  IITTT,  and  vide  Sim-  v.  Wilkinson,  9th  June,  1831 ;  R.  L. 

iAm  9.  Lord  Xinnaird,  4  Ves.  747.  for  1642. 

r)  1  Smith,  637;  Reid  v.  Middle-  (j  )  Ante,  p.  1277. 

,  T.  d&  R.  455.  (k)  Ubi  supra. 

I)  Ibid.  (0  9  Ves.  335. 

0  1  Smith, 57, ed.  Edit;  Broad 
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Manner  in  tors,  that  their  possession  is  not  to  be  disturbed  without  leaTc  (^I 
'ricm  o^Re^  When,  therefore,  a  party  is  prejudiced  by  haying  a  Receiier  p^ 
ceiver  con-  in  his  way,  the  course  has  either  been,  to  give  him  leafe  to  bri^ 
^'^^'  an  ejectment,  or  to  permit  him  to  be  examined  pro  imteresse  n§  {tmt. 
Where  Re-  ^^^  '"^^  ^^^^  ^^^  possession  of  a  Receiver  is  not  to  be  disbirbe^c 
ceiver  has  been  extends  even  to  cases  in  which  he  has  been  aj^inted  eqiremV 
w^thout^^re'.  •"*'*<^*  prejudice  to  the  rights  of  persons  having  priof  eiUteft  ' 
udice.  and  the  individuals  having  such  prior  estates  must,  if  thej  widi  fc<: 

avail  themselves  of  them,  apply  to  the  Court  either  for  liberty  ^o 
bring  an  ejectment,  or  to  be  examined  pro  intereue  smo  {$) ;  u^d 
this  although  their  right  to  take  possession  is  clear  (p).    Litl^ 
respect,  there  is  no  distinction  between  possession  by  a  Receiittr, 
and  that  by  sequestrators  under  a  commission  of  sequestration  (f) ; 
and  the  reader  is  therefore  referred  for  information  as  to  this  maHh- 
ject  to  the  part  of  this  treatise  in  which  the  method  to  be  pmaed 
by  persons  who  claim  paramount  to  a  sequestration  has  beoDpoiiiu 
ed  out  (r). 
Reference  to        It  may  be  mentioned  here,  that  where  an  ejectment  was  adBaUy 
er*l^Mtment^  brought  against  a  Receiver,  although  it  was  without  the  prerioof 
against  Re-      leave  of  the  Court,  the  Court  made  a  reference  to  the  Mater,  to 
be^d^f  n^d°  d^^    inquire  whether  it  would  be  for  the  benefit  of  the  parties  intereil- 
ed,  who  were  adults,  that  the  Receiver  should  defend  the  (iee^ 
ment  and  charge  the  expense  in  his  accounts  (s). 


Section    IV. 

Salary   and  Allowances   (2). 

Salary,  when        TiiE  order  referring  it  to  the  Master  to  appoint  a  ReceiTer, 
*^  •  usually  directs  the  Master  to  allow  the  Receiver  a  proper  salarj 

(n)  Brooksr.  Greathed,  1  J.&W.         (q)  Brooks  r.Greatbed,!  J*  ^• 

176.  178  ;  Gomnie  r.  West,  2  Dick.4« 

(0)  Vide  Bryan  r.  Cormick,  1  Cox,         (r)  Ante,  p.  1269. 
422.  (*)  Anon.  6  Ves.  287. 

(p)  Anon.  6  Ves.  287. 

(1)  Wliere  the  property  is  legally  and  properly  in  the  possesiion  of  ^ 
receiver,  it  is  the  duty  of  the  Court  to  protect  such  possession,  not  only 
against  violence,  but  also  against  suits  at  law.  But  if  the  property  li  in  *•** 
possession  of  a  third  person,  under  a  claim  of  title,  the  Court  will  not  pro- 
tect the  officer,  who  attempts  by  violence  to  obtain  possession,  any  ft'^ 
than  the  law  will  protect  him ;  his  general  authority  being  unqueitioBW- 
Parker  r.  Browning,  8  Paige,  388;  2  Story  Eq.  Jur.  §  833a,  SS3b,and 
note  ;  Noe  r.  Gibson,  7  Paige,  513. 

(2)  For  a  full  consideration  of  this  subject,  see  Edwards,  Receiver!,  530, 
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ire  and  pains  therein  (t).     The  Receirer's  salary,  how-   SaUiy  when 

lot  generally  fixed  till  the  passing  of  the  first  account,  v,^!^^i^ 

\  Master  allows  him  a  per  eeniage  apon  his  receipts  in  his 

»  fer  his  care  and  pains  bj  way  of  salary. 

saal  allowance  to  a  Receiver  of  the  rents  and  profits  of  a amoontof. 

lUte^  has  generally  been  51  per  cent  on  the  gross  rental ; 

ewer,  has  been  the  maximum  :  and  where  the  rental  has 

f  coDsid^able,  a  per  ceniage,  at  a  mach  lower  rate,  has 

«red,  or  a  stated  salary  sufficient  to  c(Hnpensate  the  Re- 

enriec8(l). 

f  9.  Croft  («),  an  objection  was  taken  to  the  allowance  to 

mr»  which  had  been  made  by  the  Master,  of  5/.  per  cent. 

R  gross  soms  which  had  been  paid  to  him  for  the  redemp- 

Mttgages  and  annuities,  and  Ujir  annuities  and  interest 

rtgages,  and  Lord  Langdale  thought  there  was  sufficient 

se  to  warrant  a  reference  back  to  the  Master  to  reriew 

L 

eference  to  the  subject  matter  of  the  last  case,  it  may  be  Where  gnn 

id,  that  in  Haigfa  v.  Grattan  (x),  where  a  Receiver  had  >am«have 

.-  ,,  '  been  paid  to 

lOialM  to  get  m  the  outstanding  estate  of  a  testator,  the  him. 

f  tfte  Rolls  held  that  the  Receiver  had  not  such  a  vested 

eelleet  the  whole  estate,  as  entitled  him  to  prevent  the 

flog  paid  into  Court  without  passing  through  his  hands, 

hat  he  might  obtain  his  poundage,  and  made  an  order  on 

OB  of  some  of  the  parties  interested,  that  a  debtor  to  the 

ID  was  willing  to  pay  the  amount  of  his  debt  to  the  Ac- 

•C^eral  at  once,  might  be  at  liberty  to  do  so. 

ibjieet  of  per  centage  proper  to  be  allowed  to  a  Receiver,  Practice  of    . 

f  salary,  has  recently  undergone  investigation  in  Day  r.  Maitere  with 

me  referred  to;  and,  in  his  judgment  upon  that  case, 

igdale,  M.  R.  who  had  thought  it  right  to  inquire  of  the 

I,  p.  1977.  (x)  lBeav.201. 

AT.  468. 


r  of  Kello^,  7  Paige,  265 ;  Vanderheyden  v,  Vanderheyden, 
i7;  Hatter  of  Roberts,  3  John.  Ch.  43 ;  WilliamBon  v.  Wilson,  1 
I. 

rice  V.  White,  1  Bailey  £q.  240,  it  was  held,  that  a  receiver  who 
the  duty  assifirned  to  him,  is  entitled  to  the  usiia!  commiBsions, 
bey  appear  to  be  more  than  a  reasonable  compensation  for  the  ser- 
sred.  In  some  instances  they  m*ay  be  more  and  in  some  instances 
in  adequate  remuneration ;  bat  even  this  is  preferable  to  the  un- 
f  suffering  the  rate  of  compensation  to  depend  upon  the  discre- 
I  Master.  Nor  is  it  any  ground  for  an  exception  to  the  general 
he  business  was  conducted  almost  entirely  by  overseers  and  fac- 
lueh  as  the  receiver  has  incurred  the  respcmsibilities  incident  to 
igencies.  • 


AJlow«i«a».  Ma^t^rs  in  general  what  were  the  prmciple9  upon  wkich  they  la- 
ed,  and  the  practice  adopted  on  this  point  in  their  several  ollc«% 
thus  states  the  result  of  his  inqniriea — **  The  Masters  hare  each  of 
them  heen  good  enough  to  furniBh  me  with  a  certiticate ;  uh!  1 
find  that  there  is  no  general  rule  which  nniversally  prerails  u  to 
the  alJowaoee  to  a  Receiver*  Where  the  receipts  consist  of  reati 
of  freehold  and  leasehold  estates,  5/,  per  cent,  upon  the  ansooal 
received^  is  most  frequently  allowed.  If  there  be  any  special  dif- 
ficulty in  collecting  the  rents,  on  account  of  the  sums  being  €i- 
tremely  a  mail  or  of  the  payments  being  rery  frequent,  as  veetif 
payments^  then  the  allowance  is  increased ;  on  the  other  hand,  if 
there  should  be  very  great  facility  in  receiving  the  rents,  then  \m 
than  Bl  per  cent,  is  allowed.  One  of  the  Masters  has  certified  10 
me  a  case  where,  after  consideration,  he  allowed  only  41  petMil* 
fof  the  receipts  of  rents  and  profits  of  freehold  and  leasehold  eililtt 
Another  Master  has  certified  to  me  a  case  in  which  the  suia  piid 
to  the  Receiver  amounted  to  £KIO/.  a-year  for  the  first  jtM;  tht 
Receiver  was  afterwards  allowed  ISO/,  only  for  a  euocesm  fif 
years,  which  was  afterwards  reduced  to  50/.  a- year,  for  the  receip* 
of  the  same  rents ;  it  eannoti  therefore,  be  considered  as  an  ani- 
versal  or  general  rule,  that  5/.  per  cent,  should  be  allowed  erea 
upon  the  receipts  of  rents  and  profits.  It  may  l»e  iucre^sed  if 
there  be  any  extraordinary  difficulty,  or  diminished  if  there  be  a^}' 
extraordinary  facility  in  the  collection^' 

"  With  respect  to  other  receipts  each  Master  cooaden  himself 
boand  to  have  regard  to  the  degree  of  facility  or  difiealt|  diere 
may  be  in  receiving  them.  They  have  sometimes  allowed  3 1-41. 
per  cent,  but  for  gross  sums  of  money  this  has  been  very  mifik 
reduced,  and  1  1-4/.  per  cent,  has  been  allowed  upon  many  oeeir 
sions.  It  appears,  therefore,  that  the  Masters,  as  they  ought,  eoB- 
sider  upon  each  occasion,  what  is  fit  or  proper  to  be  allowed,  ba^ 
ing  regard  to  the  degree  of  difficulty  or  facility  experienced  bytk 
Receiver." 
A  Receiver  may  be  entitled  to  allowances  beyond  his  salary  fa 
exi^nBes  &c.  *"*y  extraordinary  trouble  or  expenses  he  may  have  been  put  to  ia 
the  performance  of  his  duties  (2)  (1).    The  Court  will  not,  ho»- 

(z)  Vide  PotU  o.  Leighton,  15  Yes.  276. 


for 

trouble, 


(1)  See  Williamson  v.  WilBon,  1  Bland,  433. 

The  commiMions  allowed  by  law  are  intended  to  be  a  faU  comp 
to  the  receiver  for  his  personal  services  in  the  execution  of  his  tnist  B»  '* 
not  aathorized  to  act  himself  as  coansel  in  the  bnsineas  of  his  trosl,  so  if  *• 
entitle  himself  to  extra  coansel  fees  for  professional  services,  beyoiui  the  al^ 
lowances  provided  in  the  fee  bill  to  attornies,  soliaitors,  &€.  Matter  of  tke 
Bank  of  Niagara,  6  Paige,  213. 
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mcdon  such  allowances,  where  they  are  objected  to,  unless  Matter's  Re- 
(cerrer  has  had  the  p^evioas  approbation  of  the  Court,  or  of  v,^^^^^-^^ 
ister,  for  what  he  has  done  (a) ;  and  up<Hi  this  ground  Lord 
ham  discharged  an  order  of  the  V.  C.  of  England,  referring 
to  the  Master  to  review  his  report  upon  a  Receiver's  account, 
ier^iee  to  certain  sums  which  the  Receiver  had  claimed  on 
(t  of  joumies  taken  by  him  to  Frasfce,  for  the  recovery  of 
tj  bdonging  to  the  estate  before  the  tribunals  there,  but 
the  Master  had  disallowed  (b).  It  is  to  be  observed,  how- 
hal  in  Malcolm  v.  O'Callaghan  (c)  the  result  of  the  Receiv- 
I  had  been  unfavorable,  and  that  no  benefit  had  accrued 
\  from  the  proceedings  instituted ;  but  it  may  be  infer- 
m  his  Lordship's  judgment,  that  "  if  success  had  attended 
HrticNU  of  the  Receiver,  and  he  could  have  shown  that  such 
I  had  arisen  firom  his  presence  in  Paris,"  he  would  have 
sred  it  **  inequitable  for  the  parties  to  take  the  benefit  of 
iflrtioiis  without  defi^aying  the  expenses  which  had  attended 
ahhosgh  no  previous  authority  for  incurring  them  had  been 

mj  be  mentioned  here,  that  in  a  case  before  Sir  Anthony 
in  IretaDd,  where  the  Receiver  of  a  lunatic's  estate  had  in- 
i  proceedings,  which,  being  wrong  in  form,  he  abandoned, 
lerwardB  took  other  proper  proceedings  which  were  success- 
the  estate;  the  Court  refiised  to  allow  him  the  cost  of  the 
oed  proceedings,  although  the  Master  reported  that  the  Re- 
bad  acted  bimajide,  and  ought  to  be  allowed  the  costs  (d), 
proper  method  of  objecting  to  a  Master's  report  allowing  Concerning 
liter's  salary,  or  other  expenses  or  allowances,  where  the  ^^^^^  *** 
on  18  to  the  principle  on  which  he  has  proceeded,  is  by  pe- 
aither  praying  a  reference  back  to  the  Master  to  review  his 
or  for  liberty  to  take  exceptions  to  it,  as  in  the  case  of  a 
;ate  of  the  taxation  of  costs  (e). 


Section  V. 
Powers,  Duties,  and  Liabilities  of  Receivers, 

BN  a  Receiver  has  been  appointed  of  lands  and  tenements,  Possession  of 

• .  •      1  «       1      ^    1  estates  and  at* 

J  18  to  obtam  the  possession  of  such  of  the  estates  as  may  tomments 

^ .      *  w   *  w  ,oft  /  X  TTv.  how  obtained. 

a  xe  Onnsby,  1  B.  &  B.  189.         (e)  Ubi  supra. 

laloobn  v.  O'Cillaffhan,  3  M.        li)  In  re  Montgomery,  1  Moll.  419. 

I.  (e)  Ante,  p.  iSkJt. 
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BSMtoftRe.  he  in  the  handi  of  1B7  offiie  pertiM  to  the  eaiee  (1),  «ri  to  cm 
f*^^  tain  the  attornment  of  the  teMBia  of  aiidh  of  thwi  ai  angr  1 
let(S).  VheniiEahlet0aoooiBpliihthi%faf  twaoftofttiM 
fivalof  the  party  todeHTemppoaaaaamiorthaeeMBpOiflf  tB 
tenanta  to  attom,  he  mual  report  aneh  reihaal  to  tha  Boiaitar  « 
the  partj  on  whoae  appUQUaan  the  order  fiir  the  Bearilarra 
made,  in  order  that  he  maj  take  the 
Receiver  into  poaBoaaioD  or  to  procure  the  i 
anta  (8). 

1\^iitopc7     ltiiiobeobaerved,thaA,bjthetenn0ofthe< 
are  boud  to  paj  to  the  Reoeifcsr  not  ool j  the  i 
oroing  at  the  time  iA  hia  qycHntment,  bet  anj 
be  then  dae  and  in  arrear  (/)• 

Power  to  dii-       ^  Reoeirer  baa  power,  aftor  Ite  tenuta  heve 
or  haTO  paid  him  rent,  to  diatrain  iqion  tbeai  for 
Formerly  an  order  waa  eonaidered  neeeaaary  to  and 
conrae  (g)^  but  It  aeema  to  he  now  aetthd,  dial  if  An 
attorned,  an  order  ia  nnneoeaaary  to  'enable  a  Beeaii 
train  (A),  nnleaa  the  renta  are  more  than  one  year  in  \ 
which  oaae  an  order  wu  formerly  cooridered  Beeaaaaiy  (i)i 

^^1r£n^     In  Pitt  V.  Snowden  (A),  Lord  Hardwiofce  aaid»  tifll  ifi 

there  is  any     ahoold  he  any  doabt  who  had  the  legal  right  tot*^ ^  '^^ 


^•^^^\"^^^  i^^Mi^^r*  ^  be  moat  diatrain  in  the  name  of  the  paBMwbhai 

rignt  to  die-  ^ 

^^^'                  if)  Ante,  p.  1963.  kfna'i  ed.   note   fl)]j|  Aialva. 

Jf)  8helljVPtoliiMii,l]>iflk.l9(h  Btaaden,  5  Mtd.  «r           ^ 

MHeoel  v.  Duke  of  Mtnohertef,  9  (t)  Bnadaa  e.  Aapta,  (  Mm* 

Dick.  787.  473,  bot  nnee  thii  oim  thi6ttbOh 

(A)  Pitt  e.  Snowden,  3  Atk.  750;  derofl826wseiaraed,neMitWi 

Raincock  o.  Simpeon,  1  Diok.  ISO,  see  also  Codrington  «.  '  •   ^""  ^ 

n). ;  Hughei  o.  Hoghes,  1  Yes.  J.  Be&v.  524. 

61 J  3  Bro.  C.  C.  87,  S.  C.  [Per-  (A)  3  Atk.  760. 


I 


(1)  A  receiver  is  under  no  obligation  to  attempt  to  take  MupcftT  ftoelke 
possession  of  a  third  person,  or  even  from  the  defendant  nimeelf,  ky  ft<^ 
without  an  express  order  of  the  Court  directing  him  to  do  so.  Wtf** 
Browning,  8  Paige,  388. 

(2)  See  2  Story  £q.  Jur.  §  833 ;  Sea  Ins.  Co.  o.  Stebbins,  8  Paige,  G6&. 
He  has  no  powers  except  such  as  are  conferred  on  him  by  the  order  ftr  ■! 

appointment  and  the  course  and  praotioe  of  the  Court.  Verplanek  f .  M<^ 
cant.  Ins.  Co.  2  Paige.  452.  Excepting  where  he  is  appointed  under  f^ 
ular  statutes,  as  in  cases  of  proceedings  against  ooiporatiMia,  ia  wkieht^ 
New  York,  he  is  a  statutory  assi^ee,  vest^  with  near^  aU  the  poweniM 
authority  of  the  assignee  of  an  insolvent  debtor.  lb.  AttomeT-genei*!** 
Life  ^  Fire  Ins.  Co.  4  Pal^,  824;  Edwards,  Reoeiven,  4.  Pemei^i 
pointed  receivers  or  trustees  in  such  oases,  hold  a  power  mneh  larger  aai 
of  a  different  character  from  that  of  ordinary  seeeiven  in  a  Qianccrj  ivt. 
See  Atlas  Bank  o.  Nahant  Bank,  23  Pick.  489;  S.  C.  3  Metealf.  561. 

(3)  As  a  general  rule,  a  receiver  apoointed  in  a  eauae  ahoold  not  empky 
the  solicitor  of  either  of  the  mirties  in  tne  suit  to  asidst  him  in  the  diiciiii|t 
of  his  duties  as  a  receiver,    llyokman  «.  Parkina,  5  Paige,  543. 
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that  right,  would  Tery  proi>erljr  make  an  application  to  the  Court  Power  to  wt, 
for  an  order ;  this,  howerer,  cannot  apply  to  cases  in  which  there      ^^^^^ 
has  been  an  attornment  pursuant  to  the  order,  as  hy  such  attorn-  n^^^^v^^^ 
meat  the  legal  right  to  the  rent  is  giren  to  the  Receiver,  who  must 
then  distrain  in  his  own  name. 

The  order  of  appointment,  as  we  have  seen  (/),  generally  con-  Power  to  let 
tains  a  direction  that  the  Receiver  shall  set  and  let  the  estate  with  ^ 
the  approbation  of  the  Master.  It  seems  that,  formerly,  it  was  ne- 
ceaaary,  before  the  Receiver  could  set  or  let  any  part  of  the  es- 
tate,  to  have  an  order  to  sanction  his  so  doing,  which  was  obtained 
aa  of  coarse  (si);  but  this  power  is  now  always  given  by  the  order 
under  which  he  is  appointed. 

Under  the  old  practice  also,  a  Receiver  could  not  act  m  any  re and 

sped  in  the  details  of  the  management  of  the  estate,  without  a  ™^'^*^' 
special  order  was  first  obtained  directing  the  Master  to  inquire 
into  and  rqport  upon  the  prq>riety  of  the  proceeding  contempla- 
ted, but  this  has  been  obviated  by  the  64th  Order  of  1828,  which 
directs,  "  that  in  every  order  directing  the  appointment  of  a  Re- 
oeiTer  of  landed  estates,  there  be  inserted  a  direction  that  such 
Receiver  shall  wuoMge,  as  well  as  let  and  set,'  the  estate  with  the 
approbation  of  the  Master ;  and  that  in  acting  under  such  an  or- 
der as  shall  not  be  necessary  that  a  petition  shall  be  presented  to 
the  Coort  in  the  first  instance ;  but  the  Master,  without  special 
order,  shall  receive  any  proposal  for  the  management  or  letting  of  How 
the  estates  from  the  parties  interested,  and  shall  make  him  report  ®'®'<^^' 
thereon,  which  report  shall  be  submitted  to  the  Court  for  ^^tb' 
mation  in  the  same  manner  as  is  now  done  with  respect  torep^s 
on  inch  matters  made  upon  special  reference,  and  until  such  re- 
port be  c<mfirmed,  it  shall  not  give  any  authority  to  the  Receiver." 

The  provisions  of  this  Order  have  been  extended  to  enable  the 
Master  to  carry  out  the  provisions  of  the  Tithe  Commutation  Act, 
where  an  estate  is  under  the  management  of  a  Receiver,  for  an 
Order  of  March,  1839,  directs  — ''  That  in  all  cases  where  a  Re- 
ceiver of  a  landed  estate  is  appointed  with  a  direction  that  such 
Receiver  shall  manage  as  well  as  sell  and  let,  with  the  approba- 
ti<»i  of  the  Master,  and  such  Receiver  shall,  under  the  provision 
of  the  Act  for  the  Commutation  of  Tithes  in  England  and  Wales 
(6  &  7  Wm.  IV.,  c.  71,  sec.  12)  be  deemed  for  the  purposes  of 
the  said  Act,  an  owner  of  such  tithes  and  lands  as  therein  men- 
tioned, jointly  with  any  other  person,  the  Master  shall,  without 

(0  Ante,  p.  619-90.  (m)  Neale  t.  Bealing,  3  Swamt. 


(m)  N 
304,  (n). 
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special  order,  receiTe  any  propoeal  regarding  tbe  eaeeatioiof  Ae 
said  Act,  as  to  sach  tithes  and  lands,  and  shall  nuke  Ui  nprt 
thereon,  which  report  shall  be  sabmitted  to  the  Coort  ftr  e«b- 
mation  in  the  same  manner  as  is  now  done  with  reqwettonprti 
under  the  64th  Order  of  1838.  An^  nntil  sneh  report  bi «» 
firmed,  it  shall  not  give  any  authority  to  the  iBOMfer." 

Ab  connected  iritii  the  managwnent  isi  the  estates^  itb  life 
mentioned,  that  although  a  ReceiTer  has  power,  in  thewB'rfa 
tenant  firom  year  to  year  who  has  attorned  to  him,  to  gne  kms^ 
tice  to  determine  his  tenancy  (n),  he  cannot  bring  an  i 
or  take  any  other  stqi  towards  turning  him  < 
out  the  Master's  sanction  (o). 

TheC£urt  will  not  permit  a  Receiver  tol^outmontet 
▼ery  small  sum  at  his  own  discretion ;  it  is  improper,  thenftn^iv 
a  R«c«Ter,  as  weD  as  for  a  guardian,  to  do  ai^y  ad  iriiiakMf  ■• 
▼oIto  the  estate  in  expense,  withoot  first  qiplying  (f)  to  tin  l» 
ter  fiMT  Us  sanction.  Upon  this  ground,  if  an  ejectmsnt  bkn^ 
against  a  ReceiTer,  or  an  action  fan  any  thing  done  by  Uaii  ii 
perfiwmance  of  his  duty,  he  must  not  attempt  to  defimd  it  i 
prcTiously  applying  to  the  Master  Smt  his  directions; 
by  V.  Dickon  (g),  where  the  ReceiTer,  without  the 
the  Master,  or  the  authority  of  the  Court,  defended  i 
out  of  a  distress  made  by  him  upoo  a  tenant  of  the  estate  ffitt^ 
the  Court  refused  to  allow  him  his  costs  of  the  action. 

So  likewise,  although  a  Receirer  may  lay  out  sniiD  sutf  ^ 
m^i^y  in  customary  repairs,  or  may  allow  the  same  to  thTttaiDt} 
the  dourt  is  not  in  the  habit  of  permitting  either  Recclfen  <ff 
committees  to  apply  the  trust  funds  in  repairs,  to  any  ooosiderabte 
extent,  without  a  previous  application  to  the  Master  (r). 

Formerly  the  Court  acted  strictly  upon  this  rule,  and  nefor  per- 
mitted a  Receiver  to  lay  out  any  money  whatever,  on  the  eititt, 
without  a  previous  order;  but  now,  where  the  Receiver  biihi^ 
out  money,  in  repairs  or  otherwise,  without  such  previous  oitet 
it  is  usual  to  refer  it  to  the  Master  to  see  if  it  has  been  beneficiil 
to  the  estate,  and,  if  it  be  found  to  be  so,  the  Receiver  will  be 
allowed  the  money  so  laid  out  (s). 

When  a  Receiver  is  appointed  to  get  in  outstanding  penosal 
property,  it  is  his  duty  to  collect  all  that  he  can  get  at ;  to  esaUe 
him  to  do  which,  the  order,  under  which  his  appointment  is  fflide* 

(n)  Doe  V.  Read,  12  East,  59. 
(o)  Wynne  e.  Lord  Newborough, 
1  Ves.  J.  164 ;  3  Bro.  C.  C.  88,  8.  C. 
( jf)  Under  the  64th  Order  of  1828. 
Iq)  5  Sim.  629. 


(r)  Atty.-Gen.  v.  Vigor,  11 V* 
563. 

(«)  Tempest  v.  Ord,2  Mer.  55; 
Slant  e.  CUtherow,6  Ves.  799  [Son- 
ner's  ed.  note  (a)]. 
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f  directs  the  parties  to  deliver  up  to  him  all  securities  in  their  ^^ts  by  Re- 
BiOD  for  the  outstanding  debts  and  effects,  together  with  all  >^^f^^^ 
f  papers,  and  writings  relating  thereto  (t).    If  the  parties  in 

hands  such  securities  or  papers  are,  should  refuse  to  deliver 
up,  the  Receiver  should  give  notice  of  such  refusal  to  the 
obtaining  the  Receiver,  in  order  that  he  may  take  the  neces- 
teps  for  enforcing  the  order. 

s  to  be  observed  that,  by  the  terms  of  the  order,  the  Receiv- 
empowered,  in  case  it  should  be  necessary,  to  put  any  of  the 
in  suit,  to  make  use  of  the  name  of  the  party  to  whom  such 
0kgaUydue(O. 

fteeeiver  must  not,  however,  bring  any  action  or  commence  2^""*)?  ■"**' 
nt'fiir  the  recovery  of  such  debt,  without  first  obtaining  the  Maate>. 
on  <^  the  Master  to  the  proceeding.    By  the  order  of  ap- 
aent  it  is,  as  we  have  already  seen  (u),  provided,  that  the 
I  whose  name  is  used  is  to  be  indemnified,  out  of  the  estate, 
7  lo0S  that  he  may  incur,  by  the  use  of  his  name,  out  of  the 

and  ^fects,  —  for  this  purpose  he  musl  apply  to  the  Court 
titioo  in  the  cause  (1). 

I  the  Order  directs  that  the  Receiver  shall  keep  down  the  Interest  <m  in- 


!it  of  incumbrances  reported  due  by  the  Master,  he  must  of  ^*^'^^^<^> 
a  eomply  with  that  order,  taking  the  necessary  receipts  upon  down. 
■;  and  it  is  to  be  remembered  that,  in  passing  his  accounts, 
eceiver  will  be  subject  to  the  same  rules  that  all  other  ac- 
ing  parties  are  subject  to  (z),  and  that  he  will  only  be  allowed 
charge  himself  by  affidavit,  as  to  those  payments  which  are 
forty  shillings ;  —  for  all  other  payments  he  must  produce 
r  Toachers. 

nay  be  mentioned  in  this  place,  that  a  Receiver  will  be  re-  In  what  casei 
iUe  for  any  loss  which  may  be  occasioned  to  the  estate  from  J^JJ2***  ^^ 
iUbl  default ;  therefore  if  he  places  money  received  by  him 
«C  he  knew  to  be  improper  hands,  the  Court  will  oblige  him 

late,  p.  1977.  («)  Ibid.  / 

Ute,  p.  1977.  (z)  Vide  ante,  p.  1424. 

Where  the  |»roperty  is  in  the  posseanon  of  a  third  person,  who  claims 
ht  to  retain  it,  the  receiver  must  either  proceed  by  suit  against  him, 
plaintiff  must  make  him  a  party  to  his  suit,  and  apply  to  have  his  re- 
inip  extended  to  the  property  in  his  hands,  so  that  an  order  may  be 
*or  its  delivery,  and  may  be  enforced  by  process  of  contempt.  Parker 
•ming,  8  Paige,  388. 

iceiver  can  neither  be  bound  by  any  implied  waiver,  nor  can  he  express- 
re  any  leffal  technical  defence,  or  abandon  an  equitable  one.  MoEvers 
rrenee,  IHoff.  Ch.  Rep.  172.  Nor  has  m  receiver  power  to  dispense 
lie  ecmditions  of  a  policy.    lb. 


Of 

iBwhttOMMfoptyitostor  libimapookfll(y).    Bat  if  wli«B  ffwii  feaaiiM 
^^^Smm^  «g  Igggf  md  he,  M  a  uwi— Mij  precatien,  fcrtlicpwfowof  j». 
it  to  LondoD  ia  biDi  nthor  thn  in  ijp^ft^ku% 
wkBiiim  cnAmtU  ftet^iadtalni  bilblwHii^ 
aid  tke  tradoman  aftwwardi  ftiia,  he  win  Mt  ba  aftalei(i|i 
In  the  CM  of      So  aiaoifhe  dcpoailadieiiioiiiea  with  a  baiikertvaaka«b4r» 
^!^f        he  win  not  be  answerable  far  the  ftOimorte  b«riv»ir«i 
incniaa  ate  not  mixed  wMi  Ma  own  moaiee,  and  thej  wmkm 
JUk  dflpoeited  far  aaib  eialody  Oder  draunkanoaa  in  vHift  Aqf 
oonld  not  properly  have  been  paid  fato'Cenrt  («). 
When  be  A  ReceiTer,  howerer,  win  be  hdd  answerable  ftrthllBn» 

^^J^J^II;^  easionedbjthefUliireorabankarwithwhooBbedeporilBiMM 
the  ftod.        far  aeenriqrt  if  the  deposits  be  made  in  sneh  a  way  thithtfUi 
with  the  abeoliite  eontrol  orer  the  Ihnd ;  thercfcra^  whM  ll^ 
eeifer  paid  the  soma  which  he  had  reoaited  into  a  ImM^iWi, 
tothe  joint  aceoont  of  liissnretiea,nnder  an  arrangBOieniailMrt 
that  an  drafts  for  the  sams  so  paid  in  should  be  writMilf  muf 
the  sureties  and  signed  by  himself,  it  was  bald  I9  Loid  Hm^Vi 
and  afterwards  by  the  Hoose  isi  Lords  upon  appesi,  thiAlIt' 
eeiver  was  liable  to  the  loss  occasiened  by  the  fldhM  rf  M  Wh 
ingJieose  (ft). 
Wheahede-       The  case  win  be  the  same  if  the  Reeeiver  deposito  lb  MV 
^his  owiT^    ^^9  ^^  remits  it  to,  a  banker  far  his  own  credit  end  aie^  mdioC 
credit.  to  a  separate  accoont  for  the  trust,  and  the  banlwr  aierwinh 

fails  (c)  (1). 

It  is  the  daty  of  a  Receiver  to  pass  his  account  snaaaDfyOidM 

otherwise  directed  by  the  order  for  his  appointmoit,  wlncb  wrn^ 

times,  especially  in  the  case  of  Receivers  of  personal  estate,  doeets 

the  Receiver  to  pass  his  accounts  half  yearly  (d). 

Where  he  does      If  a  Receiver  does  not  regularly  pass  his  accounts,  heiilidi'^ 

wco^iSL^iegii.  *^  ^  deprived  of  his  salary,  and  also  to  be  charged  with  irtert* 

larlj.  on  the  balances  in  his  hands ;  and  in  order  to  enforce  this  liibilitfi 

an  Order  was  made,  on  the  15th  Dec.  1792  (e),  whereby  the  Mn* 

ters  are  directed,  on  the  second  seal  after  Trinity  Term  ia  every 

year,  to  certify  to  the  Lord  Chancellor,  Lord  Keeper,  er  bris 

(y)  Knight  v.  .Lord  Plymoath,  3  215 ;  9  BUgh,  N.  S.  181,  fob  acniM 

Atk.  480 ;  1  Dick.  120,  8.  C. ;  vide  White  «.  Baagh. 

etiam,  Rowth  «.  Howell,  3  Ves.  565.  (c)  Wren  9.  Kirfcton,  11  Tet.SvT' 

(z)  Ibid.  (<Q  8etononl>ec. 

(a)  Salway  9.  Salwaj,  4  Rnae.  60.  (e)  Beamee,  Ord.  454. 

{h)  Salway  9.  Salway,  2  R.  &  M. 

(1)  A  receiver  i>  bound  to  keep  thepropertj  ao  that  it  ean  be  tuStj^ 
ed,  delivered  up,  or  aocounted  for.    WiUiameon  9.  Wilaon,  1  Bhttd)  436. 
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Camnuflrioners  for  the  Custody  of  the  Great  Seal  for  the  time  be-  li'  what  Cases 
ing,  the  state  of  the  several  Receivers'  accounts  in  their  respective  ^  interest! 
offices;  and,  by  a  subsequent  Order,  dated  the  23rd  April,  1796  (/),  v^^^v^^^ 
after  slating  that  it  appeared  from  the  returns  made  by  the  Masters  General  Order 
in  Chancery  in  pursuance  of  the  last-mentioned  Order,  that  many  ^ 
Reoeirers  of  estates  appointed  by  this  Court,  had  not  been  so 
pnndaal  in  passing  their  accounts,  and  paying  their  balances  due 
tboreon,  as  they  ought  to  have  been,  it  is  ordered  that  the  several 
MEaaters  of  the  Court  should,  thereafter,  fix  the  days  upon  which  all 
RecriverSy  in  their  respective  offices,  shall  annually  procure  their 
aocoonts  to  be  delivered  unto  the  Masters,  and  also  the  days  upon 
which  inch  Receivers  shall  pay  the  balances  appearing  due  on  the 
•oooontfl  so  delivered  in,  or  such  part  thereof  as  the  Master  shall 
certify  proper  to  be  paid  by  them.  And  it  is  further  ordered,  that, 
inth  req>ect  to  such  Receivers  as  shall  neglect  to  deliver  in  their 
accoonta^  and  pay  the  balances  thereof  at  the  times  so  to  be  fixed 
tor  that  purpose,  as  aforesaid,  the  several  Masters  to  whom  such 
Receirera  are  accountable,  shall  from  time  to  time,  when  their 
sobaeqnent  accounts  are  produced  to  be  examined  and  passed,  not 
only  diaallow  the  salaries  therein  claimed  by  such  Receivers,  but 
also  charge  them  with  interest  after  the  rate  of  5  per  cent,  per 
amram  (g)  upon  the  balances  so  neglected  to  be  paid  by  them  du- 
ring the  time  the  same  shall  appear  to  have  remained  in  the  hands 
of  aoch  Receivers.  And  that  every  Receiver,  acting  under  the 
inthority  of  this  Court,  shall,  in  each  year,  procure  his  annual  ac- 
Boonta  of  receipts  and  payments  respecting  the  estate  entrusted  to 
bia  care,  to  be  examined  and  settled  by  the  Master  whose  duty  it 
may  be  to  inspect  the  same,  within  the  space  of  six  months  next 
enaoing  the  time  appointed  by  such  Master  for  the  delivery  of  such 
aeconnt  into  his  office,  as  is  hereinbefore  directed.  And  in  case 
any  Receiver  shall,  at  any  time  hereafter,  neglect  so  to  do,  a  cer- 
tificate of  every  such  default  is  hereby  required  fi-om  the  Master  in 
irbase  office  such  neglect  or  default  shall  happen. 

It  ia  to  be  observed  that  the  above  order  authorizes  the  Masters  Amended  by 
to  fix  the  times  for  Receivers  bringing  in  annual  accounts  only,  ^^'  ^^^' 
ind  that  upon  the  first  appointment  of  the  Receiver.  To  remedy 
the  inconvenience  experienced  from  this  circumstance,  the  63rd 
Order  of  1828  has  provided,  "  That  the  Masters,  in  acting  upon 
the  Order  of  the  Court  of  the  23d  of  April,  1796,  shall  be  at  lib- 
srty,  upon  the  appointment  of  a  Receiver,  or  at  any  time  subse- 
quent thereto,  in  the  place  of  annual  periods  for  the  delivery  of 

(/)  Ibid.  461;  15  Ves.  278.  (g)  Beamea'tOrd.  462. 

167 


eh&rged  with 


1  n  what  man- 
er  inwreit  to 
e  computed* 


In^wh^t^  CftMi  the  Receiver's  accounts  and  payment  of  his  bakncesp  to  fix  eifj^ 
lon^tr  m- shorter  pm&ds^  ai  Ms  discretion;   and  when  such  or*- 
er  perioda  arc  fixed  by  the  Master,  the  regulations  and  pnnctpJa 
of  the  said  Order,  shall  in  ail  other  respects  be  applied  lo  the  f aid 
Receiver.'* 

Acting  upon  the  Order  of  the  23rd  April.  1796,  LordHdocit 
reeled  that  a  ReceiTer  of  the  personal  estate  of  a  teslilor  nut 
passing  his  accounts  and  paying  in  his  balances,  should  h«  de- 
prived of  his  salary.  He  also  directed  him  to  be  charged  witl)  in* 
terest,  hut  not  upon  each  sum,  from  the  moment  at  which  it  tmt 
into  his  hands,  but  in  the  same  manner  that  an  executor  is  chaiied 
with  interest^  t\  e,,  by  making  yearly  or  half-yearly  rests  to  the  ic* 
count  [h)  (I),  And  it  appears  that  this  rule  will  be  applied  asweO 
in  cases  where  the  Receiver  has  been  discharged  as  where  bis 
still  in  office ;  therefore,  where  a  Receiver  who  bad  been  ii^ 
charged  had  not  paid  in  his  balance,  he  was  ordered,  upon  Mido!)! 
to  pay  in  the  same,  and  also  the  amount  allowed  for  his  sdaij.tO' 
gether  with  interest  on  both  sums,  at  5  per  cent,  from  the  di|  v^ 
pointed  by  the  Master,  and  the  costs  of  the  motion  (<). 

It  is  to  be  observed,  that,  in  Fletcher  t^,  Dodd  (k)^  Lord  Loagl- 
borough  said  that  he  would  make  a  Receiver  pay  interat,  H  ^t 
keeps  njoney  in  his  hands  a  quarter  of  a  year  after  it  ougl:i  to  iia^^ 
been  paid  into  Court :  and  in  that  case,  not withst audi ag  h  appear- 
ed that  he  had  passed  his  account  before  the  Ma^teri  md  all  the 
parties  had  declared  themselves  satisfied,  his  Lordship^  uader  tii^ 
peculiar  circumstances  of  the  case,  directed  the  Master  totntpite 
what  money  he  had  received  from  time  to  time,  and  bow  loog  be 
had  kept  it  in  his  hands. 

In  V.  Jolland  (l).  Lord  Eldon  appeared  to  think,  ibit  if 

such  a  case  should  be  brought  before  him,  he  shoald  £reeti 
Receiver  to  make  good  any  loss  which  might  be  occasioned  firon 


or  differ-. 

ence  in  price 
of  stock. 


(A)  Potts  V.  Leighton,  15  Ves.  273 
[Sumner's    ed.   note] ;   vide   etiam 

V.  Jolland,  6  Ves.  72 ;  Fletcher 

V.  Dodd,  1  Ves.  J.  85  [Sumner's  ed. 
note  (a)]. 


(0  Harrison  v,  BoTddl,6SiB.>U. 
(k)  1  Ves.  85. 

(l)  8  Ves.  73.    The  name  oMk* 
case  is  Frotherstone  «.  Jolkuid. 


(1)  Where  a  receiver  improperly  retains  a  balance  in  his  hands,  and  don 
not  regularly  pass  his  accounts,  he  will  have  to  pav  interest  on  the  iOMiat 
if  the  Master  should  deem  it  just,  unless  he  can  show  a  special  case  of  es- 
emption.  Barman  v.  Foster,  1  Hogan,  318;  In  Re  Carter,  3  Pai|e|l^i 
In  Re  Seaman,  ib.  409.  The  Court  is  strict  in  requiring  eomplianee  with 
the  rule  to  account.    Edwards,  Receivers,  482. 

As  to  charging  interest  against  agents,  receivers,  trustees,  &e.  and  tk 
mode  of  computing  it,  see  ante,  1508, 1509,  notes,  and  cases  cited. 
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difference  in  the  price  of  the  funds  between  the  time  when  the  In  what  Cases 
eceiTer's  balances  were  paid  in  and  the  time  when  they  ought  ^  hSeresi! 

have  been  paid  in.  ^^^^^s^^^^^ 

In  Hicks  v.  Hicks  (m),  where  a  Receiver  had  been  appointed  Receiver  of  in- 
ring  the  minority  of  an  infant  who  had  no  guardian,  and  was  cSi™*^^^^ 
rected  to  place  out  the  surplus  of  the  rents  and  profits  when  they  though  he  had 
Mild  amount  to  a  competent  sum,  on  government  or  other    se-  ^^^^^^ 
rities,  bat  omitted  so  to  do,  Lord  Hardwicke  directed  that  he 
oald  pay  interest  at  the  rate  of  four  per  cent,  on  the  surplus 
dts  and  profits,  firom  the  date   of  the   decree  till   the  infant 
me  of  age,  although  the  infant,  two  days  afler  he  came  of  age, 
fttled  aecounu  with  the  Receiver,  who  delivered  up  his  vouchers, 
.d  ipire  him  copies  of  all  the  accounts  passed  by  the  Master,  d&c. 

tliai  case,  Lord  Hardwicke  held  that  it  was  no  excuse  for  the 
sceiver  to  say  —  that  the  buildings  and  farms  were  in  a  ruinous 
ndition,  and  the  tenants  constantly  breaking,  and  that  it  was 
srefore  necessary  for  the  Receiver  to  keep  a  balance  in  his  hands 
'  re-building  and  repairing,  or  for  stocking  empty  farms ;  because 
18  not  to  be  supposed  that  he  could,  in  such  matters,  exhaust 
e  funds  reedved  (n).  He  also  held,  that  there  was  no  force  in 
e  argument  derived  from  the  fact  of  the  Master  having  given  no 
rectjons  for  the  investment  of  the  money,  because  ''  it  was  the 
tj  of  the  Receiver  to  remind  the  Master  to  lay  out  the  surplus 
Its  as  often  as  they  amounted  to  a  competent  sum  "  (o).      It  is 

be  observed,  however,  that,  in  the  above  case,  the  infant,  had 

guardian,  and  that  where  he  has  a  guardian,  if  the  Receiver 
counts  with  such  guardian,  he  will  not  be  obliged  to  account 
er  again  with  the  infant  when  he  comes  of  age  ( p). 
It  may  be  remarked  in  this  place,  that  although  a  Receiver  is 
ily  bound,  by  his  recognizance,  to  pass  his  accounts  yearly,  he 
ay  at  any  time  apply  to  the  Court  to  pay  in  the  monies  in  his 
inds,  and  that  if  in  the  interval  between    passing  his  accounts.  Receivers  may 
J  receives  sums  of  such  an  amount  as  to  make  it  worth  while  to  bafances  m^*" 
f  them  out,  he  ought  to  apply  for  an  order  to  have  them  paid  into  their  hands  at 
(Nirt,  that  they  may  be  then  made  productive  for  the  benefit  of  ^''^  ^'^^' 
e  estate  (q). 

im)  3  Atk.  274.  Chan.  535 ;  2  £q.  Ca.  Ab.  9,  c.  7.  S.C. 
(a)  Ibid.  (9)  Shaw  v.  Rhodes,  2  Ross.  539; 

(o)  Ibid. ;  vide  Earl  of  Lonsdale  v.  vide  etiam,  Hand's  Practice,  p.  183. 

Iiiirch,  3  Bro.  C.  C.  41.  Where  an  order  of  this  nature  may 

(^)    Clavering's    case,  Free,    in  be  found. 
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Of  lUceitfers'  Accounts, 

If  a  Receiver  does  not  bring  iu  his  account  witbiji  tB«  lime 
limited  for  that  purpose  (r),  the  party  desirous  of  having  itbraaght 
in,  0) ay  take  out  first  a  geoeral  warrant,  and  then  a  peremptory 
warrant,  for  him  to  bring  in  hta  account  (1);  and,  upon  dcfinh, 
the  Master  certifies,  and  upon  tbe  certificate  being  filed,  die  ptrtj 
is  entitled,  as  of  course^  to  an  order  that  he  do  bring  in  liis  ac- 
count within  four  days  or  stand  committed.  Upon  an  affidarit  of 
personal  service  of  the  order,  and  the  Master^s  certificate  tbt  m 
account  has  been  brought  in,  the  order  is  made  absolute  upon  mo- 
tion of  course^  and  the  Receirer  is  turned  over  to  the  QuAen'i 
Prison. 

If  the  Receiver  brings  in  his  accounts,  but  faiJs  to  proceed  i^ 
them,  the  party  prosecuting  the  cause  takes  out  and  serves,  oo  tk 
Receiver's  solicitor,  a  warrant  to  proceed  on  the  acconnts;  iflb^ 
Receiver  does  not  attend,  the  Master's  allows  the  sums  wbereiritli 
he  has  charged  himself,  and  disallows  his  payments  for  sTint  of 
being  vouched  (s). 

The  Receiver's  account  comprises  the  situation  of  thee^ale> 
the  names  of  the  tenants,  arrears  of  rent  of  the  preoediii|  Jf^^^ 
rents  due,  rents  received,  arrears  due;  and  lastly  observauoniA^- 
The  money  paid  and  allowances  made  to  tenants,  and  tbcReceit- 
er's  salary,  are  then  stated  and  regularly  disposed  in  columa*^ 
This  account  is  passed  by  the  Receiver  leaving  a  copy  it  ^ 
Master's  office,  and  taking  out  a  warrant  upon  leaving,  and  wsr- 
rants  to  proceed,  serving  them  upon  the  solicitors  for  thepa/ti^ 
interested,  and  attending  and  producing  proper  vouchers  and  re- 
ceipts for  the  monies  paid,  which  the  Master  should  mark  aBprE> 
duced :  the  Receiver's  bill  of  costs,  for  passing  his  ztconu^, 
ihould  also  be  brought  in,  and  the  usual  warrants  '-  on  leariBg 
Rpd  "  to  settle''  should  be  taken  out,  served,  and  attended,   thfi 


I 


(r)  Ante  p.  Id90. 


(«)  Ibid. 


(1)  A  receiver  cannot  be  compelled  to  account  and  show  hii  bookftnj 
party  in  a  auit.  He  is  to  account  to  the  Court  only.  Mosgrove  t.  Naik,3 
JEdw.  172 ;  Edwards,  Receivers,  606.  ^^ 

For  a  full  view  of  the  practice  on  accounting  bj  m  reoeiver,  see  Edwuvi 
Receivers,  493,  et  seq.  ch.  14. 
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count  is  entered  in  a  book  kept  at  the  Master's  office,  a  dupli-  In  what  man- 
te  of  which,  containing  a  copy  of  the  account,  is  entered  in  ^^^^^JJ^l^J/ 
>ther  book,  which  the  Master's  clerk  delivers  out  to  the  Re- 
rer  after  the  Master  has  made  his  report.     The  account  must 
verified  by  the  affidavit  of  the  Receiver,  which  follows  each 
rlj  account  in  the  Master's  book.     The  Master  will  then  make 

report  of  passing  the  account,  copies  of  which  must  be  taken 
the  Receiver  and  the  solicitors  for  the  parties  interested,  and 

vsaal  warrants  ''  an  preparing  "  "  to  settle  "  and  **  to  sign," 
n  be  taken  out  by  the  Receiver,  served  and  attended.  The 
orty  iHiich  requires  no  confirmation  by  the  Court  (<),  must  be 
d  at  the  Report  Office,  and  an  office  copy  taken  (t<). 


The  balance  in  the  Receiver's  hands  must  be  paid  into  Court  Pavment  of 
leefiote/y  after  the  Receiver's  account  is  reported  by  the  Master,  ^^^' 
ibr  this  purpose  no  new  order  is  rehired:  the  Receiver  should 
I7  to  the  Accountant-general  for  the  usual  direction  to  pay  the 
mce  into  Uie  Bank,  and  should  leave  the  order  under  which  his 
^ointment  is  made  and  the  office  copies  of  the  report  appointing 
I ;  the  order  should  always  provide  for  payment  of  the  Receiv- 
I  clear  balance  into  the  Bank.  This  order,  with  the  Master's 
Drt  upon  passing  the  Receiver's  account,  will  be  sufficient  for 
Accountant-general,  and  he  will  give  the  requisite  directions 
he  Bank  (z). 

When  the  order  for  appointing  a  Receiver  does  not  provide  for  Where  the  or- 
payment  of  his  balances  into  the  Bank,  the  Receiver  will  not  ^l^^^^^^^J^ 
allowed  to  avail  himself  of  the  omission,  and  to  keep  a  balance  provide  for  it. 
bia  hands  without  interest,  under  a  pretence  of  waiting  for  some 
tj  m  the  cause  to  obtain  an  order  upon  him  for  payment ;  he 
;hty  upoa  his  own  application,  to  obtain  an  order  for  that  pur- 
le,  and  that  the  costs  thereof  may  be  allowed  him  by  the  Master 
Iu8  next  account,  and,  unless  he  does  so,  the  Court  will  charge 
I  with  interest  (y). 

rbe  course  of  proceeding  to  enforce  payment  of  the  balance  How  enforced, 
a  Receiver,  is,  in  the  first  instance,  by  obtaining  an  order  upon  ^|j^^  ^^^' 
Receiver  for  payment,  of  the  balance  reported  due,  on  a  day 
ye  named  (z) ;  for  which  purpose,  an  application  for  an  order 
St  be  made  by  motion  upon  notice,  supported  by  the  Master's 


:)  Cowper  «.  Earl  Cowper,  2  P.  (y)  Potts  v.  Leighton,  15  Ves.  274. 

M.  729.  This  order  should  be  applied  for  on 

1  Turn.  A  V.  466.  notice  to  the  parties  in  the  cause. 

1  Turn.  d&  v.  469.  (z)  Davies  v.  Calcraft,  14  Ves.  143. 
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^^J^*""*  ^^   report ;  and  the  order  be  drawn  up,  passed,  entered,  and  nir-red 
\^^0^^^,^^^^^  pcrs&nalfy  upon  the  Receiver.     If  he  absconds,  ati  ord^r  mmt  be 
obtained,  that  service  by  leaviog  the  order  for  pajmeot  it  hh 
dwelling  with  one  of  the  fatnily  nsay  be  substituted  (a). 
H^w  enforeed.      ||  ^g  ^^  j^^  obserfed,  that  to  enforce  the  payment  of  a  RecciWff 
k  balance  by  eommitta],  there  must  formerly  have  been  three  orcf«ri: 

^^^B  the  Brst  merely  directing  the  balance  to  be  paid  by  a  particuJsr  hj^ 

^^^V  which,  as  above  stated,  most  have  been  person aJly  served :  tod  \h 

^^H  second,  or  order  nt^^V  that  he  might  pay  it  within  a  certaia  Umiied 

^^™  time,  viz,  a  week,  or  stand  committed,  (which  second  order  wu 

I  necessary  though  the  Receiver  had  appeared  upon  the  motion  for 

the  first  order  and  prayed  for  time  (b).) 

A  Her  the  second  order  or  order  nmhad  been  served,  there  tQHit 
have  been,  if  the  balance  were  not  paid  within  the  timeltmiH^ 
third  order  for  a  committal.  Now,  however,  there  seems  tjo  re«oa 
Bj  ittach*  why  an  attachment  sbonld  not  issue  against  a  receiver  under  tbe 
1 1th  and  15th  (t)  Orders  of  August,  184 1,  upon  his  dmhedmtt 
to  the  first  order  above  staled ♦ 
Rr~ei       d'  ^*  ^^  *^  ^^  observed,  that,  where  a  Receiver  dies,  the  Court  hx 

no  jurisdiction  to  order,  in  a  summary  way,  that  his  exeeat<^f^^l 
bring  in  and  p^ss  his  accounts,  and  pay  the  balance  found  doe  fXit 
of  his  assets  (J),  The  proper  course,  in  such  a  case,  if  the  bal- 
ance is  not  ascertained  so  that  the  recogtnzances  tnay  be  put  it 
suit,  is  to  file  a  bill  against  his  personal  representative  for  m  n^' 
count;  but  this  course  maybe  avoided,  if  therepresenlativeaoftbft. 
Receiver  will  consent  to  an  order  to  pass  the  Receiver's  tc^ounltj 
and  to  pay  the  balance  (e). 


b 


I- 

f 


bj  pat-         When  the  Receiver's  recognizances  are  to  be  put  Id  suit,  aB  <fi^ 

ting  hw  recog-  ^^^^  ^^^  obtained  to  aathorize  it,  otherwise  the  names  of  tbcMaslw 
suit.  of  the  Rolls  and  of  the  Master  with  whom  the  recognizance  ^ 

entered,  cannot  be  made  use  of  (/).  This  order  is  usually  obtiifl 
ed  upon  motion,  of  which  notice  must  be  given  to  the  Reeeirf 
and  if  the  auretiea  are  to  be  proceeded  against,  notice  of  the  moiv 
must  also  be  serred  upon  them. 

When  the  order  has  been  obtained  it  must  be  taken  loflf  r 
Bag  Office,  where  the  following  proceedings  will  be  adopiit^ 

1  Tom.  d&  v.  470,  and  ante,        (/)  1  Smith's  Gh.  Pr.l 


p.  1250.  (i)  The  author  ia  indebted 

ih)  Davies  «.  Calcraft,  abi  supra,  following  itatement  of  the  |f 

e)  Ante,  p.  1252  and  1277.  ings  upon  a  ReoeiTer'i  ratti 

'''^  Jenkins  «.  Bruint,  7  Sim.  171.  ces,  to  Mr.  Abbot  of  the  Pil 

^—  Sn  Littleboy  v.  Office,  vide  etiam,  Coie.  Ois 
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By  the  recognizances  entered  into  by  Receivers  and  their  sure-  Pymcnt  of 
M,  they,  the  cognizors,  acknowledge  themselves  to  be  indebted  v^^n^^^S^L^ 
the  cognizees  (usually  the  Master  of  the  Rolls  and  the  senior 
aster  of  the  Ck>urt)  in  certain  sums  of  money  to  be  paid  on  cer- 
in  days  therein  mentioned ;  in  default  of  which  they  will  and 
ree  that  the  said  sums  shall  be  levied  and  recovered  of  them, 
Bir  heirs,  executors,  and  administrators,  and  of  all  and  singular 
nr  lands  and  hereditaments,  goods  and  chattels ;  the  recogni- 
nee  however  is  subject  to  a  condition  for  making  it  void  if  the 
ecttver  shall  duly  account  for  the  rents  and  profits  of  the  estate 
'  which  he  is  appointed  Receiver. 

When  these  recognizances  are  inrolled  they  are  perfected,  and 
sag  then  acknowledgments  of  debts  upon  record,  are  much  like 
lio  judgments  at  Law,  and  have  been  sometimes  so  called  (A).  Order  moft 
merer,  though  the  Receiver  makes  default  in  not  performing  ^^/  ^  ^°* 
B  condition  of  the  recognizance,  execution  is  not  to  be  sued  out, 
IT  18  the  recognizance  to  be  put  in  suit  till  the  parties  interested 
the  estate  have  obtained  an  order  of  the  Court  for  that  purpose. 
This  being  done,  the  course  of  proceeding  against  the  cogni-  SdttfacUu. 
sea  18  by  tdn  facias  requiring  them  to  show,  if  they  have  any 
ling  to  say,  why  the  cognizee  should  not  have  execution.  This 
rit,  in  personal  actions,  is  given  by  the  Statute  of  Westminster 
e  Stod,  —  (13th  Edward  the  Ist,  c.  45) ;  for  at  Common  Law  it 
f  CMily  on  judgments  in  real  actions ;  and  in  personal  actions, 
len  debt  and  damages  were  recovered,  if  the  judgment  was 
ore  a  year's  standing,  the  plaintiff  had  no  remedy  against  the 
fisndant  but  by  new  action  of  debt  on  his  judgment. 
The  words  of  the  Act  are  these  —  "  Because  that  of  such  things 
be  recorded  before  the  Chancellor  and  the  Justices  of  the  King 
lal  have  record  and  be  inrolled  in  their  Rolls,  process  of  plea 
ighl  not  to  be  made  by  summons,  attachments,  essoin,  and  other 
lemmties  of  the  Court,  as  hath  been  used  to  be  done  by  bargains 
id  covenants  made  out  of  the  Court.  It  is  to  be  observed,  from 
tnceforth,  that  those  things  which  are  inrolled  before  them 
at  have  record,  or  contained  in  fines,  whether  they  be  contracts, 
Tenants,  obligations,  services,  or  customs  (nowledged,  or  other 
ings  whatsoever  inrolled,  wherein  the  King's  Court  without  of- 
lee  of  the  law  and  custom  may  execute  their  authority,  firom 
nceforth  they  shall  have  such  vigor  that  hereaHer  it  shall  not 
fed  to  plead  for  them,  but  when  the  plaintiff  cometh  to  the 
ing's  Court,  if  the  recognizance  or  fine  levied,  be  fresh  (that 

[k)  2Biilstr.G8. 
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FiM|||^^  if  to  m/)  lefied  within  the  jear,  he  dudl  fiirtfawith  h»e  t 
npoaBawiDK  ^^g^^^^^y^  of  the  iame  leeognizanoe  made;  md  if  Ihei 
v^^-N/^^^  anee  be  made  or  the  fine  lened  of  a  ihrfier  time  pawed/ 1 

iff  ahall  be  oommanded  that  he  give  knowledge  to  die  fp^  «f 
whom  it  is  complained,  that  he  be  befive  the  joatieei  al^  a» 
tain  daj  to  ahow,  if  he  have  any  thing,  to  aay,  why  i 
ten  inroUed  ex  contained  in  the  fine  ought  not  to  hue  i 
and  if  he  do  not  come  at  the  daj,  or  peradfentnre  do  i 
can  aay  nothing  why  eiecntion  ought  not  to  be  done,  Aa  JWf 
ahall  be  commanded  to  canae  the  thing  inroUed  or  BuirtMeil  ii 
the  fine  to  be  executed." 
Miutbedinetp     The  record  of  the  recognisance,  or  rather  thejndgmaf,  bvi 
g^^^        in  Middleaez,  the  firatiem/ocutfia  to  be  directed  to  thiM 
MiddlaMzin    of  that  coanty,  althoagh  the  cqgniiora  lire  in  other  coonliai;  mi: 
^^^^^      npon  a  fiOa returned,  an  afiaffscmybcjai  iaaoea  into  the awfr 
Aliifffind  pin-  ^  coontiea  where  the  cogm^ora,  their  hmra,  ezeeoton^  cnti^ 
riM  8.  F.  i^  ifltratora  lire,  or  where  the  land  of  a  deceaeed  cognisorlievinii 
J^J[®^"°"^      caae  happena  to  be. 

Upon  ntnm.        '^^  ^^^  Shenff  of  Hiddleaex  retoma  a  mikU  m  to  CM«Ml 

cognixora,  a  mottmu  aa  to  another,  and  a  uimfui  aatoAlMl 

in  thia  or  the  like  caae  yoo  proceed  againat  them'  eepenlrilft  if 

iaaning  an  afiat  against  the  cognixor  returned  mBS^mti^ 

againat  the  heir  and  tertraanta  of  the  deceaeed  cognineM*'^^ 

the  cqgnixor  who  has  been  warned  and  a  idrefod  wtflmaHj^ 

giTC  a  rule  with  the  Six  Clerks  to  thia  effect : 

Rule  to  plead.        Halford   )    Unless  the  defendant  answer  on  theawrowof 

V.         >   the  Holy  Trinity  next  to  come,  let  judgnest  be 

Creed,     j    entered. 

Judgment  If  the  party  against  whom  this  rule  is  siven  does  not  appeir  lad 

where  coffni-       i      .  .      .i      ..         ,  ,     .  .        .    ,  .  •_. 

zon  do  not       plead  by  the  time  the  rule  is  out,  you  sign  judgment  aad  itfw 

plead.  execution. 

Execution.  The  process  to  be  issued  in  execution  is  either  a  agfUu  eiii*- 

isfaciendum,  a  levari  facias,  or  an  elegit. 

—by  elegit  jf  j^q  elegit  is  sued  out,  it  must  be  returned,  because  an  iwp" 
sition  is  to  be  taken  upon  it  by  the  Sheriff,  whereby  the  Coot 
may  judge  of  the  sufficiency  thereof;  and,  when  executed,  le* 
turned,  and  filed,  the  plaintiff  shall  have  no  other  execution  (i); 
but  he  may  have  as  many  elegits  into  as  many  different  cooatiei 
as  he  thinks  fit,  and  execute  all  or  any  of  them  at  his  pleasoie. 

Where  cogni-      If  the  cognizors,  their  heirs,  executors,  or.  administratoiSi  ^ 

zors  plead.        p^^,  ^^  plead,  you  proceed  and  go  to  issue  according  to  thendfls 
of  the  office,  make  up  and  seal  the  record,  and  transmit  itintotke 
(k)  1  Levinz,  92. 
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of  King's  Bench  to  be  tried,  Bfi  in  the  case  of  other  per-   Proceedingt 
actions;  and  when  the  record  is  so  transmitted,  it  remains  "^"^xance. 
and  judgment  is  entered  up  upon  it,  as  upon  a  record  of  v^^y^/ 
oort  (t). 

nay  be  mentioned,  that,  in  Walker  v.  Wild  (It),  where  a 
rer  absconded  and  the  proceedings  were  taken  upon  his 
izailce,  one  of  the  sureties  applied  for  and  obtained  an  or- 
'  a  reference  to  the  Master,  to  see  what  was  due  from  the  Upon  what 
rer,  and  that  he  (the  surety)  might  be  at  liberty  to  pay  in  **'"■  "tayed. 
aomit  by  instalments,  so  as  such  amount  did  not  exceed  the 
iizance,  and  for  a  stay  of  the  proceedings  in  the  mean  time, 
at  the  Court  made  the  order,  upon  the  surety  paying  the 
if  the  motion  and  of  the  subsequent  proceedings  in  conse- 
)of  it 

to  be  noticed,  that,  if  there  is  any  proceeding  at  Law  upon  Where  the 
Mignizance,  the  penalty  of  the  recognizance  is  the  debt  for  ^°j^^^*' 
the  execution  will  be  issued  (l).    The  Receiver,  therefore,  due. 
mreties,  if  they  wish  to  avoid  the  consequences  of  the  forfeit- 

the  recognizance,  must  apply  to  the  Court  to  stay  the  pro- 
gs upon  his  paying  in  the  amount  actually  due  (m)  ;  and  it 

from  die  judgment  of  Lord  Eldon,  in  Dawson  v.  Raynes 
efiire  referred  to,  that  even  the  sureties  will  not  be  relieved 
le  efiects  of  the  recognizance,  unless  they  pay  in  all  that 
ceiver  himself  could  have  been  required  to  pay  (o).  In 
se,  the  Vice-Chancellor  was  of  opinion  that  the  sureties 
lot  Hable  to  pay  the  interest  on  the  Receiver's  balance, 
the  Receiver  had  been  ordered  to  pay ;  but  Lord  Eldon, 
be  case  being  brought  before  him  by  appeal,  held  the  gen- 
ie to  be  that,  where  the  principal  debtor  is  obliged  to  pay 
ty  there  can  be  no  equity  that  the  surety  should  not  pay  the 


Mognizances  entered  into  by  cuted  by  scire  facias^  bat  those  bonds 
'Oe  Court,  for  any  other  par-  being  prepared  and  in  the  keeping  of 
A  that  of  receiving  the  rents    the  Clerk  of  the  Custodies,  the  first 


Sta  of  estates,  are  proceeded  writ  is  issaed  by  him ;  this  writ  being 

the  same  manner.  re  tamed,  and  filed  in  the  Petty  Bag, 

rnizances  between  narty  and  the  subseqaent  proceedings  are  the 

or  the  payment  or  sums  of  same  as  in  the  case  of  recognizances 

ire  sometimes,  bat  not  often,  aboye  mentioned. 

lay  aeknowledged  and  inrol-  (A;)  1  Mad.  528. 

18  Court  of  Chancery,  and  if  a)  Vide  the  certificate  of  the  Judge 

uit  are  to  be  prosecuted  by  of  K.  B.  in  Dawson  «.  Raynes,  2 

ia#  in  the  same  manner,  with  Russ.  466-468. 

»renoe,  that  as  they  are  not  (m)  Vide  Walker  v.  Wild,  1  Mad. 

into  by  order  of  the  Court,  529. 

eds  not  any  order  for  putting  (n)  Ubi  supra. 

suit.  (o)  Vide  Gereerside  v.  Benson,  3 

I  given  to  the  Ein^  in  mat-  Atk.  248. 

lunancy  are  likewise  prose- 


Proceedings  interest  in  defauJt  of  the  principal*  Under  the  peculiar  ciTcaro- 
^''^^saoce*!^'**'  stances  of  the  case,  however,  viz.  the  Receiver  having  been  bajik* 
rupt,  with  the  knowledge  of  all  parties^  for  a  considerable  Jen|tli 
of  time,  during  which  no  steps  were  taken  to  ootnpel  the  pissing 
ofhisaccDUntSf  his  Lordship  afBrmed  the  V ice-Ch an celWs  order, 
It  may  be  mentioned  here,  that  if  the  surety  of  a  Rec«ir*f  bas 
paid  any  thing  on  his  account,  for  the  benefit  of  the  estate,  kii 
entitled  to  be  tndemnifted  out  of  the  balance  due  to  i 
ceiver  {p). 


Section  VII* 


Dhcharge  of 


At  whaie  re- 
qtieat. 

Not  optMi  hift 
own  applJl^H' 


Secus^  on  the 
groand  of  ill 
health. 


Continuance 
of. 


1 


Wi]£F(  a  Receiver  has  been  appointed,  and  has  giveti  ^m\% 
he  cannot  be  discharged  upon  his  own  application,  wilHoutslmt- 
ing  some  reasonable  cause,  by   a£G davit,   why  he  should  ptit 
parties  to  the  expense  of  a  change  {q)  (1). 

So,  also,  with  regard  to  the  sureties,  it  has  been  laid  doffO 
by  Lord  Hardwtcke,  that  if  people  toloutarily  make  thenjsehf^ 
bail  or  sureties  for  another,  they  know  the  terms;  and  iriUbebeJ^ 
very  hard  to  their  recognizance,  and  not  discharged  at  their  re- 
quest to  have  new  sureties  appointed,  for  then  there  voold  be  do 
end  of  it ;  —  no  regard,  therefore,  is  due  to  their  appfieato,  QD- 
less  for  the  benefit  of  the  parties  in  the  cause,  or  sonieduiigaCihtl 
sort  (r). 

An  instance  of  a  Receiver  being  discharged  on  his  own  a(fh- 
cation,  (on  the  ground  of  ill  health,)  majr  be  found  in  Richariitt 
V,  Ward  (s),  in  which  case  he  was  not  only  discharged  ind  Ui 
recognizance  ordered  to  be  vacated,  but  he  was  allowed,  ikkM^k 
this  part  of  the  application  was  opposed,  to  retain  his  costs  ^^ 
the  application,  and  incidental  thereto,"  out  of  the  balance  iatii 
hands. 

A  Receiver  is  generally  continued  till  the  decree,  bat  if  tk 
right  of  the  plaintiff  ceases  before  that  time,  the  Receiver  mtjie 


(v)  GloBsnp  V.  Harrison,  3  V.  d& 
B.I34;  Coop.61,S.  C. 
(9)  2  Harr.  (ed.  Newl.)  503. 


(r)  Griffith  V.  Griffith,  3  yei.4(IO. 
(#)  Mad.  d&  Geld.  266. 


(1)  On  a  final  and  full  account,  a  receiver,  or  hb  rrareientatiTes,  auvrW 
discharged  and  his  bond  cancelled.    Williamson  9.  Wuson,  1  Bland,  439. 


Discharge  of.  2003 

diflchargedy  and  cannot  be  continued  at  the  instance  of  a  defend-   C^tinoance 
ant;  opon  this  ground^  Lord  Eldon  determined^  in  Davis  v.  The  N^^>>^..i^/ 
Doke  of  Marlborough  (t),  that  where  the  plaintiff  had  been  satis-  Where  plain- 
led  by  the  payment  of  his  demand^  the  order  for  the  Receiver  *^^"  ''Ifht  has 
niist  be  discharged,  although  the  discharge  was  opposed  by  two 
creditors  having  prior  annuities  to  the  plaintiff's  ;  his  Lordship 
>bserTed,  "  I  apprehend  that  with  the  right  of  the  plaintiff  to 
laTC  a  Receiver,  must  fall  the  rights  of  the  other  parties ;  it  would 
)e  most  extraordinary,  if^  because  a  Receiver  has  been  appointed 
on  behalf  of  the  plaintiff,  any  defendant  is  entitled  to  have  a  Re- 
ceiver appointed  on  his  behalf"  (t<). 

In  a  recent  case,  in  which  a  Receiver  had  been  appointed  in  a 
suit  for  the  removal  of  trustees,  and  the  appointment  of  new  ones, 
upon  the  grpund  of  misconduct  on  the  part  of  one,  and  of  age  and 
infirmity  on  the  part  of  the  other,  upon  new  trustees  being  appoint- 
ed, in  pursuance  of  the  decree,  an  application  was  made  on  the  ^?^^  ^®  ^P* 
part  of  the  plaintiff  to  discharge  the  Receiver,  on  the  ground  that  ^^  troirteei. 
the  new  trustees  were  willing  to  act ;  and  the  Master  of  the  Rolls, 
Lord  Langdale,  made  the  order,  although  it  was  opposed  hy  some 
of  the  defendants,  who  were  beneficially  interested  in  the  property 
as  legatees,  upon  the  trustees  undertaking,  without  entering  into 
recognizances,  to  account  before  the  Master,  half  yearly,  in  the 
same  way  as  the  Receiver  (x). 

The  appointment  of  a  Receiver,  made  previous  to  a  decree,  will 
be  superseded  by  it,  unless  the  Receiver  is  expressly  continued  (y). 
A  Receiver,  however,  is  never  discharged  by  decree ;  but  the  ap-  Receiver  sup- 
plication for  his  discharge   is  usually  made  by  motion,  notice  «"«<^®<1  ^J 
whereof  should  be  served  on  all  parties,  and  the  order  runs  thus, 
**  That  the  Receiver  be  discharged  from  being  such  Receiver,  Application 
and  that  he  do  forthwith  (2)  pass  his  final  account,  and  pay  the  ^^^' 
balance  reported  due  into  the  Bank,  or  to  the  person  entitled  to 
receive  it;"  and  upon  such  payment  of  the  said  balance,  the  re- 
cognizance entered  into  by  the  Receiver  and  his  sureties  is  ordered 
to  be  vacated,  and  the  proper  officer  is  ordered  to  attend  the  Mas- 
ter of  the  Rolls  with  the  record  of  the  recognizance  for  that  pur- 
pose.    An  office  copy  of  the  recognizance  should  be  procured 
from  the  Clerk  of  Inrolments,  and  left  with  the  Registrar  at  the 
time  of  bespeaking  the  order,  that  the  same  may  be  correctly 

(f)  2  Swanst.  108-168.  (y)  Vide  Gibson  v.  Lord  Montfort, 

(«)  Ibid.;  sed  vide  Largau  9.  Bow-  Seton  on  Dec.  330. 
en,  1  Sch.  A  Lef.  296.  (z)    Gilbert   v.  Whitmarsh,  24th 

(z)  Bainbridge  9.  Blair,  3  Beav.  Feb.  1818 ;  coram  Leach,  V.  C,  2 

4Si.  Mad.  Ch.  Pr.  298,  ed.  1837. 
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Unte  88G«o.  gUHed. 
IILo.8. 


Under  the  88 
Geo  III.  o.  8. 


Upon, the :Reoeivar'i  ■olioflor  Jaifuv  ^^v^f  v'^ 
Aceoonlanl'feiittral'i  certified  of  the  baling  Mv  (fij^  k.^ 
the  I^eeifar,  or  i)ie  pffidafii  of  the  paT|D|flQt  of  .tl»9;bi!iiw#i4^ 
pvty  entitled  witfi ^  CSerk  dl^hadm&p^  htt  w^mii^ 
Master  of  the  Rolli,  and  girt  the  leet^gHiianoe  TfcKHi^ijirte 
wh^iepf  will  be  signed  by  his  secretaiy  on  tlie  mfuip^  ff  jipi«>* 
der  (a).  Ca|e  aboqld  be  taken  that  the  renngniTsnee^lyiiiilpi, 
otherwise,  if  a  piaterial  error  shoi|ld  afterwards  be.diMM|l  in 
the  ReeeiTor's  aceonQt,  tb^monej  may  be  leeoverad  ifj^ 

It.may  be  n^entioned  in  this  pUoOi  that  wbf(a,.|a 
of  the  absence  abroad  of  an  eipootor,  a  Repimar  had 
pointed  onder  the  88  Oea  IIL.e.iB,s.  B(s),.aiid 
wjM  afterwards  granted  under  .the  eane  Aet  to  «Mdsr  fpn^ 
Lord Elfdonbeld thft the  Aot was defectiTe  in  wi.p9siifiB«4ir 
tfie  ffisebarge  and  aeconntingrby  the  lU^fer.jvad^r  pehsi^ipi^ 
stances,  and  he  therefim  thooght  the  best,th^  |»  eesMdo^  V 
;to  refer  it  to  the  Master  to  reconsider  the  jqipoiatn^  4t:a|(^ 
oeiver,  r^ard  being  had  to  the  ^ir^oinstance  of 
haTing.been  granted. 


Sncnoif  YUL 


DUeharge  of 
■uretiei. 


on  their 

own  request; 


The  sureties  of  a  Receiver  cannot  be  discharged  it  their  o«b 
request ;  where,  therefore,  an  application  was  made  to  fisehtfp 
a  Receiver  on  the  ground  of  misconduct,  and  the  sorekiei  joio^ 
in  the  application,  Lord  Hardwicke  held  that  no  regard  wis  tote 
had  to  their  application,  unless  it  was  for  the  benefit  of  tbepotifl 
in  the  cause,  or  something  of  that  kind  —  "  for  if  peo^e  tdBOik 
tarily  make  themselves  bail  or  sureties  for  another,  they  Imof  the 
terms,  and  will  be  held  very  hard  to  their  recognizance,  isd  sot 
discharged  at  their  request  to  have  new  sureties  ai^wiiilsd,  ior 
then  there  would  be  no  end  of  it "  (c). 

But  although  the  general  rule  is  not  to  discharge  the  mntj^ 
a  Receiver  on  his  own  application  during  the  continuance  of  tke 
Receivership,  such  rule  will  yield  to  circumstances, — ''aswiMff 


(a)  £z  relatione  Mr.  Rogers  of  the 
Registrar's  OfBee. 
(d)  1  Turn.  &  V. 


(c)  Ante,  SS8. 

h  Griffith  «.  Qfiffith,8Vet.^> 
vide  Qorden  «.  Calvert,  8  8faD.«3. 


LidbiUiies  and  RigMs  of  Sureiies, 

imderband  practice  is  proyJa^  and  the  person  secured  shown  to  be  Extent  of  Lisr 
Boniiected  with  such  practice  "  (rf).  \^^^>!5^^^ 

It  teems  that  where  a  surety  does  procure  his  discharge  during  Effect  of. 
Jie  Gootinuance  of  the  Receivership,  the  Receiver  must  enter  into 
L  fresh  recognizance  (e). 

With  respect  to  the  amount  of  a  Receiver's  liability,  there  seems  Extent  of  lia- 

0  be  little  doubt  but  that  it  extends  to  all  that  the  Receiver  would  hi|ity. 
lATe  been  required  to  pay  (/).    This  point  came  before  Lord 
Sldon,  upon  the  question  whether  the  sureties  of  a  Receiver  were 
imble  to  pay  interest  upon  the  balance  in  a  Receiver's  hands  when 

Be  became  bankrupt,  and  his  Lordship  said  —  "It  seems  to  me 
that  it  would  be  difficult  to  say  that  where  the  principal  debtor 
poold  be  obliged  to  pay  interest,  there  would  not  be  an  equity  that 
Ibe  niretj  should  pay  interest  in  default  of  the  principal.  The 
Moalty  18  forfeited  by  the  breach  of  the  condition ;  the  amount  of 

1  penalty  is  the  debt  due  from  the  sureties  at  Law.  How  can  they 
lave  a  right  to  be  discharged,  in  this  Court,  from  their  legal  lia- 
>ility  till  they  have  paid  all  that  the  principal  could  have  been  re- 
laired  to  pay  ?  "  {g). 

This  rule,  however,  is  capable  of  relaxation  where  the  circum-  Iq  ^h^t  ewe 
itances  of  the  case  will  warrant  it ;  accordingly,  as  the  Receiver  relaxed. 
in  the  case  referred  to,  had  been  bankrupt  with  the  knowledge  of 
ill  parties  for  a  considerable  time,  and  no  steps  had  been  taken  to 
M>ropel  the  passing  his  accounts.  Lord  Eldon  refused  to  make  the 
nureties  pay  interest  {h). 

It  seems  that,  where  a  Receiver  has  become  bankrupt  and  the  Snretval- 
mreties  are  likely  to  be  called  upon  to  pay  the  balance  due  from  I^^^  ||^"  ^ 
Um,  liberty  will  be  given  to  them  to  attend  the  passing  of  the  Re-  account. 
eeiYer's  account  (t). 

When  an  action  is  brought  against  a  Receiver's  surety  upon  the  Coarse  where 
reeognizance,  the  proper  course  for  him  to  pursue,  appears  to  be,  ^^^i^^ 
to  <ppij  to  the  Court,  by  motion,  to  stay  the  proceedings  on  the  againet  him. 
recognizance,  offering  at  the  same  time  to  pay  the  amount  due 
Grom  the  Receiver,  so  as  the  same  does  not  exceed  the  amount  of 
the  recognizance,  into  Court ;  and,  upon  such  motion,  the  order 
irill  be  made  upon  the  surety's  paying   the  cost  of  the  application, 
md  of  the  proceedings  consequent  upon  it. 

When  the  Receiver's  account  has  not  been  taken,  the  motion 
ihoald  also  pray  a  reference  to  the  Master  to  see  what  is  due  from 

Jfi  Hamilton  v.  Breweter,  2  Mol.  ante,  p.  1995. 
407.  (g\  Ibid. 

(<)  Vanghan  «.  Vauffhan,  1  Dick.        (1)  Daweon  v.    Raynei,   2  Rom. 

90  ;  Blob  V.  Bloia,  ib.  337.  iibi  tupra. 
(/)  Dawion  v.  Raynea,  2  Rom.  6 ;        (i)  Ibid.  467. 
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Extent  of  Lia-  the  Receiver ;  and  it  seems  that,  upon  such  application,  the  C«m 

WUty.        ^jjj  injjjgg  the  surety  by  allowing  him  to  pay  ibe  balance  in  by 

instalments  (k). 

Surety  to  When  a  surety  is  called  upon  to  pay  any  thing  on  accoratrf 

■tand  in  place  ^^j^  Receiver,  he  will  be  entitled  to  stand  in  the  place  of  the  lU- 

of  Receiver,     ^^j^^^  f^j.  anything  which  maybe  coming  to  bim  intbeaoit: 

therefore,  where  the  Receiver  of  the  Opera  House  had  Iwrowed 

money  from  his  surety  to  enable  him  to  make  the  neccanrjpij- 

ments  to  the  tradesmen  and  oAers  connected  with  the  theitre, 

Lord  Ekion  decided  that  the  surety  was  entitled  to  be  repndtbe 

amount  lent,  out  of  the  balance  in  Court  reported  due  to  the  B^ 

ceiver  (/). 


Section  IX. 
Mtxnagers  and  Omsignees. 

^  Where  a  Receiver  is  required  for  the  purpose  not  only  rfj^* 

*         ceiving  rents  and  profits,  or  of  getting  in  outstanding  property,  ti 

the  purpose  of  carrying  on  or  superintending  a  trade  or  bosneffi 

he  is  usually  denominated  "  a  manager"  or  **  a  Receifer aad bid- 

ager." 

In  what  cases       The  most  usual  cases  in  which  managers  are  appointed,  are 

appointed.         those  in  which  partnership  trades  are  to  be  carried  on,  or  vbicn 
relate  to  mines  or  collieries.     The  grounds  upon  which  the  Court 

Of  collieries,  usually  ^^^^  in  making  appointments  in  cases  of  this  descripUon 
have  been  already  pointed  out  (m).  It  may,  however,  bensefolin 
this  place  to  refer  more  fully  to  the  principle  upon  which  the  Court 
proceeds,  which  may  be  collected  from  Lord  Eldon's  judgment  in 
Jefferys  v.  Smith  (n),  which  has  been  already  referred  to  (o).  Id 
that  case  his  Lordship  observed  —  *'  The  question  is,  whether 
mines  have  not  always  been  considered,  not  altogether,  but  in  some 
sort,  as  a  species  of  trade  :  how  it  may  be  in  Wales,  I  don't  know, 
but  in  my  country,  where  there  are  frequently  twenty  owners  of 
the  same  mine,  if  each  is  to  have  a  set  of  miners  going  down  the 
shafts  to  work  his  twentieth  part,  it  would  be  impossible  to  con- 
tinue working  the  mine  ;  must  not  a  contract  be  implied  that  it 
was  agreed  to  be  carried  on  in  a  feasible  way  ?     I  believe  I  hare » 

(k)  Walker  v.  Wild,  1  Mad.  528.  (m)  Ante,  pp.  506-7. 

(l)    GIossup    V.   Harrison,   Coop.         (n)  1  J.  &  W.  298. 
61 ;  3  V.  &  B.  134.  (o)  Ante,  pp.  506-7. 
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ote  of  a  case,  before  Lord  Hardwicke,  which  confirms  me  in  the     Manmrer. 
iea,  that  where  there  are  part  owners  of  a  mine  and  they  cannot 
»y  cootraet  agree  to  appoint  a  manager,  this  Court  will  manage  it 
br  tfaem."     His  Lordship  subsequently  said,  *^  The  case  I  alluded 

0  was  ooe  before  Lord  Hardwicke,  in  1737,  and  it  probably  did 
IOC  occur  to  Lord  Thurlow  when  he  expressed  his  doubt  as  to  the 
nterference  of  thb  Court  in  the  case  of  trespass.  Lord  Hard- 
vicke,  in  that  case,  says  that  a  colliery  is  to  be  considered  in  the 
lafture  of  a  trade,  and  where  perAns  have  different  interests  in  it, 
t  is  to  be  regarded  as  a  partnership,  and  that  the  difficulty  of  know- 
ng  what  is  to  be  paid  for  wages  and  the  expenses  of  management 
lives  the  Court  a  jurisdiction  as  to  the  mesne  profits  which  it  would 
lot  assame  with  respect  to  other  lands.  On  this  ground,  and  on 
iccouot  of  the  peculiarity  of  this  species  of  produce,  the  Court 
^wea  an  injunction  against  trespass,  and  allows  a  party  to  maintain 

1  suit  for  the  profits  which  in  other  cases  it  would  not  do.  Here 
here  are  twenty  shares,  and  if  each  owner  may  employ  a  manager 
ind  a  aet  of  workmen  you  destroy  the  subject  altogether,  it  renders 
t  impoeaible  to  carry  it  on.  It  appears  to  me,  therefore,  upon 
leTeral  principles,  without  reference  to  the  particular  circumstances 
>f  the  caae,  that  where  persons  are  concerned  in  such  an  interest 
n  landb  as  a  mining  concern  is,  this  Court  will  appoint  a  Recei?er 
ilthon^h  they  are  tenants  in  common  of  it." 

Bat  a  manager  will  not  be  appointed  in  mining  concerns  at  the  In  what  cases 
Bfltance  of  a  plaintiff  not  having  the  legal  interest,  who,  after 
itanding  by  and  suffering  the  defendant  to  incur  great  expense  and 
risk,  comes  forward  upon  the  concern  turning  out  profitable  and 
slaiiDS  an  equitable  interest  This  was  held,  by  Lord  Rosslyn,  in 
the  caae  of  Senhouse  v.  Christian,  which  was  cited  with  approba- 
tion by  Lord  Eldon  in  Norway  o.  Rowe  (p). 

In  Norway  v.  Rowe,  also,  a  Receiver  was  refused  under  similar 
Dircomstances :  —  There  the  plaintiff,  an  administrator,  claimed  a 
Mitnerabip  in  the  equitable  interest,  firesh  leases  or  rather  licenses 
:o  work  thejmines  having  been  obtained  by  the  defendant,  and  the 
nines  having  been  worked  for  some  time  under  those  leases  accord- 
oglj.  It  is  to  be  observed,  also,  that  in  Rowe  v.  Wood  (g),  it 
fraa  held,  that  when  a  mortgagee  of  mines  has  become  a  partner, 
>j  purchasing  shares  in  them,  he  is  not  to  be  regarded  solely  in 
lifl  character  of  mortgagee ;  and  though  a  Receiver  would  not  be 
ippointed  against  him  as  mortgagee,  if  he  denied  that  his  mort- 
gage was  satisfied,  yet  it  would  seem  that  the  management  must 

(p)  19  Vet.  169.  (q)  2  J.  &  W.  553. 
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Powen  of. 


Id  the  eaw  of 
plmnUtioiif  in 
the  West 
Indiei. 


ninmlly 

•eeompenied 
by  appmnU 
ment  of 
consignees. 


Fewer  of. 


be  considered  with  reference  to  the  benefit  of  the  copartner  wircf 
as  the  rights  of  mortgagor  and  mortgagee,  and  it  woold  bedifiaift 
to  make  oat  that  the  mortgagee  coold  whoUj  exclude  his  pvbicr 
from  interference  in  the  partnership.      In  diat  case  it  appeiie4 
that  there  were  subsequent  agreements,  the  eflbct  of  iHiiei^Lori 
Eldon  thooghti  gave  the  plaintiff  a  clear  right  to  ecatrolthBiat 
ing  of  the  mines,  and  his  Lordship,  although  he  deebritoip- 
point  a  Receiver  in  the  first  instance,  intimated  that  if  tb|Ub- 
tiff  should  be  impeded  in  the  Exercise  of  hie  rigfal%  wAer 
application  by  him  to  the  Court,  after  the  other  parties  had  km 
apprized  of  what  the  Court  expected  them  to  do,  would  be  flta- 
ently  treated. 

Where  the  suit  concerns  plantations  in  the  West  Indiei^  fb 
carrying  on  of  which  partakes  of  the  natore  of  a  trad^  it  iiib 
usual  to  appoint  managers.  In  the  latter  case,  however,  alii 
cases  of  a  similar  description  where  the  estates  are  afaRN^ai 
the  manager  must  necessarily  be  resident  there,  it  is  usual  to  ril 
to  the  order  directing  the  appointment  of  a  manager,  an  oritr  if 
the  appointment  of  one  or  more  consignee  or  consignees  i 
in  this  country,  to  whom  the  produce  of  the  plantation  in  ^ 
may  be  remitted,  and  by  whom  it  may  be  disposed  oC 

The  form  of  proceeding  under  an  order  for  the  i 
a  manager  and  consignee,  is  nearly  the  same  as  that  under  nortfer 
for  the  appointment  of  a  Receiver. 

It  is  to  be  observed  that  a  manager  in  the  West  Indies  I8  weU 
as  a  Receiver  in  the  East  Indies,  has  larger  power  as  to  letting 
and  managing  than  a  Receiver  here.  In  a  leading  case  on  this 
subject,  before  Lord  Thurlow,  a  motion  was  made  that  tbe  Difi- 
ager  of  an  estate  in  one  of  the  West  India  colonies  migbt  give 
security  faithfully  to  manage  the  estate,  and  to  consign  the  produce 
to  persons  in  England  named  in  a  former  order ;  and  his  Lorddup, 
in  giving  judgment,  observed  —  *'  He  must  either  employ  the  pro- 
duce on  the  island  or  remit  it  here,  as  the  nature  of  the  aerriee 
requires.  To  assign,  or  otherwise  account^or  the  produce,!  tike 
to  be  the  proper  form.  As  to  giving  security  faithfully  tomaDigei 
that  is  beyond  the  idea  I  have  entertained  of  it.  The  aecnritj 
given  by  a  Receiver  here  does  not  relate  to  the  faithful  manage' 
ment;  but  he  gives  security  duly  to  account  for  the  produce ol 
the  estate  in  his  hands.  He  cannot  set  and  let,  or  make  expendi- 
tures upon  the  estate  without  an  application  to  the  Coort  A 
manager  there  may  in  the  discretion  given  to  him  make  expendi- 
tures.   Perhaps  that  may  be  a  reason  for  it.    If  the  order  is,  tint 
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he  shall  account  for  the  produce,  the  consignments  will  make  part    Powers  of. 
of  the  account.      Remitting  here  is  at  the  expense  of  2  1-2  per  ^'^^^^^^' 
cent     You   would  ruin  the  estate  by  insisting  on  his  remitting 
•ach  a  part  as  could  be  applied  there.     Take  an  order  that  he  shall 
accoant  for  the  produce  of  the  estate,  of  what  he  receives  and  . 
what  he  applies  there ;  and  for  consigning,  so  far  as  the  manage- 
ment of  the  estate  requires  it,  to  the  particular  persons  named  in 
the  former  order  "  (r). 

It  is  to  be  observed,  that,  in  f  orbes  v.  Hammond  (5),  a  mana-  SecoriUei. 
ger  was  appointed  of  a  West  India  estate,  without  giving  any  se- 
cnrity  whatever ;  but,  in  Rutherford  v,  Wilkinson  {t),  Lord  Gif- 
ford,  H.  R.,  stated  that  tha't  case  was  under  special  circumstances, 
and  that  in  general,  to  warrant  such  a  course,  it  should  appear, 
hj  the  refxvt,  that  no  manager  could  be  found  who  would  give 
security,  or  that  the  proposed  person  was  fit  to  be  appointed  without 
seearity :  under  the  circumstances  of  the  case,  however,  his  Lord- 
ship made  the  order  for  the  appointment  to  be  without  security, 
widi  tte  consent  of  such  of  the  parties  as  were  capable  of  con- 
senting. 

It  is  to  be  remarked  that  the  Court,  in  dealing  with  property  in  Provision  in 

1  -11  J  •     .  .^.      '  •  ii.  1    ^        .      case  of  death 

a  colony^  wul  provide  agamst  the  mconvenience  likely  to  arise  of  Manager. 

firom  the  death,  absence  or  incapacity  of  the  manager  in  existence, 
or  appointed  by  the  Court,  by  appointing  another  manager  to  act 
in  such  event  (u) ;  some  doubt,  however,  appears  to  have  been 
ent^tained,  by  the  Master  of  the  Rolls,  as  to  whether  a  consignee 
in  this  country  could  be  appointed,  prospectively,  to  act  in  the 
event  of  the  death  of  another,  and  although  his  Honor  made  the 
order  in  that  case,  he  seems  to  have  done  so  provisionally  only, 
with  the  view  to  the  question  being  discussed  upon  the  report  (z). 

A  manager  of  a  West  India  estate  is  entitled  to  a  commission  Commission 
on  the  produce  sold  or  remitted,  so  long  as  he  is  resident  in  the 
island  and  personally  acting ;  but  if  he  is  absent,  he  is  not  enti- 
tled to  the  commission  himself,  but  he  will  be  allowed  all  such 
sums  as  he  has  paid  to  others  for  the  management  of  the  estate 
during  his  absence,  provided  the  payments  are  reasonable  (y). 

!r)  Morris  v.  Elme,  1  Ves.  J.  139.  crees,  p.  327,  that  such  orders  have 

#)  15  Jan.  1811,  Reg.  Lib.  A  1810,  been  since  repeatedly  made,  but  it  is 

fbk  178 ;  Seton  on  Dec.  327.  to  be  observed,  that  the  instance  re- 

(I)  8eton,  uM  supra,  ez  relatione  ferred  to,  of  Rutherford  v.  Wilkinson, 

Tuiiiey.  is  one  relating  to  the  appointment  of 

(«)  Rutherford  v,  Wilkinson,  Se-  a  manager. 
ton  on  Dec.  327.  (y)  Forrest  «.  Elwes,2  Mer.  68. 

(s)  It  if  stated,  in  Seton  on  De- 
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CHAPTER  XXXIX, 


PAYMENT  OF  MONET,  AND  TEANSFEa  OF  STOCK  IFTO 
COURT, 


Sect*  1  —  In  what  Casts  dirtttid, 

Mesnmg  of        Oifl^E  of  the  most  ordinary  methods  by  which  the  Court  mfoftm 
^    ^"°      its  jurisdiction  of  preserving  property  in  dispute  pending  ■  Iiti|»* 
tion,  is  by  ordering  it  to  be  brought  in  tad  deposited  with  ibe 
Accountant-general  of  the  Court, 

This  officer  is  a  new  officer  appointed  pursuant  to  the  sUt  12 
Geo.  L  c.  ^,  and  stands  in  the  place  of  the  Masters  and  t^ff+ 
and  does  all  such  matters  and  things  relating  to  the  dditef|rf 
the  suitors'  money  and  effects  into  the  Bank,  and  taking  iheiflwit 
by  order,  and  keeping  accounts  with  the  Bank^  aa  were  iatw&lf 
done  by  the  Masters  and  Usher  (a). 

When  ordered      The  payment  of  money  or  the  transfer  of  stock   into  Coatt,  tf 

most  usually  ordered  on  interlocutory  application  in  the  cue  oi 

personal  representatives  or  other  persons  filling  the  chtracten  of 

trustees  having  money  in  their  hands,  or  stock  under  their  cot- 

trol,  which  belong  either  wholly  or  in  part  to  the  plaintiff  (1). 

In  the  case  of       jj  appears  formerly  to  have  been  thought  necessary  for  Ike 

executors,  &c.    ,   .     .\J       ,  ,       ''  _  i-       .*.••*       *k*» 

plamtifi  to  show,  m  support  of  an  application  of  this  nature,  iw 

the  executor  or  trustee  had  abused  his  trust,  or  that  the  fond  wtf 

in  danger  from  his  insolvent  circumstances,  but  the  Court  will 

now  order  so  much  of  the  trust  estate  as  he  admits  to  be  ii  kif 

hands  to  be  paid  into  Court,  whether  he  has  abused  hii  tw^ 

(a)  1  Harr.  (ed.  Newl.)  23. 

(1)  Where  a  sum  is  reported  to  be  due  from  a  defendant  giiardiaB,ti4ke 
acquiesces  in  the  report,  but  the  cause  is  delayed  bj  other  qacstkiSi^ 
Court  will  sometimes  order  the  reported  sum  to  be  paid  into  Court  Cv 
■on  V.  Depeyster,  1  Hopk.  274.  See  Campbell  v.  Braxton,  4  Hen.  AM"** 
446. 

To  obtain  an  order  upon  a  defendant  to  bring  money  into  Coot  befMi 
the  final  hearing,  it  must  appear,  that  he  who  yks  it  has  an  inteiefkiBl^ 
money,  that  he  who  holds  it  has  no  equitableright  to  it,  and  the  fads •* 
then  shown  must  be  open  to  no  further  controyersy .  M'Kim  v,  thoaxfti^ 
1  Bland,  156. 


In  what  Cases  directed.  201: 

or  not  (1),  and  without  requiring  proof  of  any  danger  to  the  prop-  In  the  case  of 
crty  pending  the  litigation  (6)  (2).  ^^^^   "' 

In  Blake  v.  Blake  (c)  Lord  Redeadale  appears  to  limit  the  rule, 
as  regards  personal  representatives,  to  cases  in  which  there  are  no 
debts,  or  the  debts  are  all  paid  and  there  is  no  purpose  for  which 
the  monej  is  to  be  left  outstanding ;  but  the  rule  appears  to  be 
omcli  more  extensive,  and  any  balance  which  may  be  in  the  exec- 
utor's hands  will  be  ordered  into  Court,  notwithstanding  there  are 
demands  apcm'it  to  which  the  executor  is  liable.  Thus,  in  Yare 
o.  Harriaoii  (d),  an  executor  having  admitted  a  large  balance  of 
the  penonal  estate  to  be  in  his  hands,  was  ordered  to  pay  the 
wiide  into  Court,  although  he  stated  that  an  action  at  Law  was 
depeodmg  against  him  for  a  debt  to  a  considerable  amount  due 
from  the  testator.  The  Court,  however,  gave  the  executor  lib- 
erty to  apply,  in  case  the  plaintiff  in  the  action  should  recover 
agUDBt  him ;  and  it  is  to  be  observed  that,  upon  a  verdict  being 
raoorered  at  Law  for  upwards  of  1700/.,  the  executor  applied  to  the 
Coort  that  it  might  be  paid  out  to  him,  to  satisfy  the  verdict,  but 
that  the  Court  ordered  the  money  to  be  paid  to  the  plaintiff  in 
the  action,  and  not  to  the  executor ;  and  upon  a  suggestion  that 
the  exeentor  had  incurred  unnecessary  costs  and  interest,  by  de- 
fending the  action,  the  consideration  of  the  question  —  whether 
the  defendant  should  not  answer  personally  to  the  estate  for  the 
amonnt  of  soch  interest  and  costs,  was  reserved  to  the  hearing. 

The  same  principle  will  apply  to  other  persons  than  executors,  in  the  case  of 
who  fiH  the  character  of  trustees,  whether  they  be  such  by  virtue  trusteci. 
of  an  actual  appointment  or  by  implication.  Up<Hi  this  principle, 
the  Court  has  ordered  an  auctioneer  to  pay  into  Court  the  balance 
of  the  deposit  upon  a  sale,  admitted  by  him  to  be  in  his  hands  after 
deducting  his  claims  as  auctioneer  (e).  Upon  the  same  principle, 
where  a  testator  having  a  debt  secured  on  lands,  bequeathed  the 

(k)  StnuBge  «.  Harris,  3  Bro.  C.  C.        (d)  2  Cox,  377,  sed  vide  Betagh 

966,  [Paridns's  ed.  note  (a)] ;  and  yide  v.  Concannon,  2  Moll.  559. 
Blmke  «.  Blake,  2  Scho.  &.  Lef.  26;        (e)  Tates  v.  Farebrotber,  4  Mad. 

Rutherford  v.  Dawson,  9B.&B.  17.  239. 

(c)  UM  supra. 

m  M'  Kim  V.  Thompson,  1  Bland,  156. 

Where  it  appears  from  the  answer  of  a  defendant  guardian,  that  he  has  in 
his  hands  a  specific  sum,  which  he  admits  to  be  doe  to  the  plaintiff,  and 
oHier  matters  in  the  suit  are  contested,  the  Court  will  order  the  admitted 
debt  to  be  paid  to  the  plaintiff  without  waiting  for  a  final  decree.  Clarkson 
•.  DepeTflter,  1  Hopk.  274. 

rS)  8ee  Hall  «.  Hall,  2  M*Cord  Ch.  317 ;  Hosack  v.  Rogers,  6  Paige,  415. 

Money  maj  be  brought  into  Court  by  trustee  under  a  decree,  if  he  doubts 
as  to  its  proper  application.  Wells  v,  Roloson,  1  Bland,  456.  So  to  stop 
islerevt  and  costs  ia  certain  cases.    Chase  v.  Manhardt,  1  Bland,  343. 
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By  TnutaM,  debt  to  the  mortgagor,  with  a  desire  that  he  woold  fpwe  a  imh 
nonary  interest  therein  to  a  third  persoo,  and  the  mortgagor  loUtk 
estate,  he  was  cnrdered  to  bring  thq mortgage  money  ititoCoD^ibi 
the  benefit  of  the  deriseei  sabject  to  his  own  Iifi»«state  (/),*  mi 
so  where  the  defendant  had  eorenanted  to  pay  a  sum  of  mb^Ii 
the  trustees  of  his  marriage  settlement,  bat  had  ooiitlsdfsi»H^ 
whereupon  a  bill  was  filed  against  him  for  the  perfisrauMScf  Iks 
trusts  c^  the  element,  to  which  he  pot  in  his  answer  ^itUaf 
the  settlement,  and  that  the  money  in  question  mm  in  hii  ksii, 
he  was  ordered  to  pay  it  into  Court  In  making  dus  oidw,  Ai 
Court  acted  upon  the  prmciple,  that  where  an  answer  «mm 
a  clear  admission  that  there  is  trust  money  in  the  handsof  Iks^ 
fimdant,  the  Court  will  make  an  interlocutory  order  fer  mom 
ing  it  ig). 
where  they  So  also  where  an  executor  admits  a  sum  of  money  toblM. 

^^^f  ^  from  him,  in  his  indi?idual  character,  to  his  testator,  the  Onrt 
iKU  (Nrder  the  amount  to  be  paid  into  Court  (i)  (1) ;  and  tUi  w 
done  by  Lord  E!d<Hi,  notwithstanding  a  statement  in  the  MM 
that  the  debts  of  the  tesutor  were  not  all  paid,  and  tint  thnm 
sereral  outstanding  to  which  the  executor  was  liable  (i). 

It  is  to  be  observed  that,  in  such  cases,  the  Court] 

the  ground  that,  as  the  persons  to  pay  and  the  persons  to  room 

are  the  same,  it  assumes  that  what  ought  to  have  beea  dose  hu 

been  done,  and  orders  the  payment,  not  as  a  debt  by  a  debtor,  bat 

as  of  monies  realized  and  in  the  hands  of  the  executor  or  tnuCee  (2). 

Although  the        Upon  the  same  principle,  money  admitted  by  an  executor  to  be 

hTnd^of  r'  ^  *°  ^^^  hands  of  his  partner,  will  be  considered  as  in  his  own hm^ 

partner.  for  the  purpose  of  being  called  into  Court  (k) ;  but  in  Freemn  v. 

Fairlie  (/),  it  was  held  that  an  admission  by  an  executor  thit  tbe 

whole  amount  of  the  property  was  invested  in  India,  od  poblie 

(/)  Lewis  V.  King,  2  Bro.  C.  C.  (i)  Mortlock  ».  Leatbeis  8  ^- 

cAn  491. 

(g)  Rothwell  V.  Roth  well,  2  S.  &  (k)  Johnson  v.  AtUm,  1  S.  A  8- 

8.218.  73- 

(A)  ibid.  (0  3  Me/.  39. 

(1)  Hall  V.  Hall,  M'Cord  Ch.  317.  ^ . 

(2)  See  Casey  v.  Goodinge,  3  Bro.  C.  C.  (Perkins's  edj  110,in,MteW 
and  cases  cited ;  Wankford  v.  Wankford,  1  Salk.  299;  Winship  «.Bais»» 
Mass.  199;  Stevens  v.  Gaylord,  11  Mass.  266;  Hays  v.  Jackson,  6  Mif* 
149;  Biffelow  v.  Bigelow,  4  Ham.  138;  Lookier  v.  Smith,  1  Keb.3l3;Kitt- 

.  nev  V.  Ensign,  18  Pick.  232,  236;  Hobart  v.  Stone,  10  Pick.  220;  Riteitt 
V.  Williams,  11  Mass.  50 ;  Ips.  Manuf.  Co.  v.  Storj,  5  Metcalf,  310 ;  BofCt 
V,  Fairman,  6  Conn.  121 ;  2  Story  Eo.  Jur.  §  1209;  Pusey  v,  Cleiiis<»,9 
Serg.  ^k  R  208;  Decker  v.  MUler,2Paige,149;  Stagg  «.Beekman,SEdw. 
89 ;  Marrin  v.  Stew,  2  Cowen,  781 ;  Schell  «.  Schroder,  1  Bailey  £q.  3li 
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aecuritiesy  either  in  his  ovm  name  or  in  the  name  of  a  house  in  By  Trusteei 
which  he  was  a  partner,  but  subject  to  his  disposal,  unless  some  v,^p-^^J.^ 
part  was  in  the  hands  of  the  house  at  interest,  which  he  believed 
nij^hl  be  the  case,  was  held  not  to  be  a  sufficient  admission  of 
mooej  in  his  hands  to  order  the  payment  into  Court  of  any  part 
of  it  (m)  ;  for  although  an  executor  dealing  with  money  in  his 
hands,  is  boand  to  ear-mark  it,  yet  if  he  does  not  do  so,  and  can- 
not answer  as  to  the  state  of  it,  the  Court  has  no  power  to  act  as 
Qpoa  an  admission  (n). 

It  is  to  be  observed,  that  it  is  only  upon  the  admission  of  the  Balance  in 
executor,  or  other  trustee,  that  the  trust  money  is  actually  in  his  li^^^/  ^' 
hands,  that  the  Court  will  order  it  to  be  paid  in ;  if,  therefore,  a 
defendant  admits  a  sum  of  money  to  have  come  to  his  hands  prop- 
erly belonging  to  the  trust,  but  adds  that  he  has  made  payments 
on  account  of  the  estate,  he  will  be  allowed  to  deduct  the  amount 
of  hb  actual  payments,  and  to  pay  in  the  balance  only  (o). 

This,  however,  will  be  the  case  only  where  the  payments  have  Seeus  when 
been  properly  made;  where  the  payments  have  been   inap'op- j^^fmproiH 
erly  made,  e.  g.  where  they  involve  a  breach  of  trust,  the  trustee  erly  made. 
will  not  be  permitted  to  avail  himself  of  such  payments  for  the 
purpose  of  resisting  the  payment  into  Court;   therefore,  where 
ezecatoiB  had  by  their  answer  admitted  the  receipt  of  the  testa- 
tor's property,  but  stated  that  they  had  lent  it  on  a  promissory 
note,  the  Vice-Chancellor,  Sir  John  Leach,  upon  an  application 
that  they  might  pay  the  money  thus  lent  into  Court,  held  that, 
having  admitted  the  receipt  of  the  money,  the  executors  could  not 
by  alleging  an  improper  application  of  it,  protect  themselves  from 
payment  into  Court  (p).     So  also,  where  monies  directed  by  a 
settlement  to  be  laid  out  in  government  or  real  securities  were  lent 
by  the  trustees  to  the  husband  on  bond,  the  trustees  were  ordered, 
on  moUon,  to  pay  the  money  into  Court  {q). 

This  principle  was  likewise  acted  upon  in  Rothwell  v.  Roth- 
well  (r),  before  referred  to,  in  which  the  Court  ordered  the  defen- 
dant to  pay  in  a  sum  of  money  which  he  had  contracted  to  pay  to 
the  trustees  of  his  marriage  settlement,  but  had  omitted  to  pay. 

And  it  is  not  only  in  cases  where  trust  money  has  been  improp- 
erly lent,  that  it  will  be  ordered  into  Court,  it  will  be  ordered  in, 
eren  where  the  lending  may  have  been  warranted,  by  the  trust 
deed,  upon  the  allegation  that  the  fund  is  in  danger  (5). 

(fl»)  Freeman  v.  Fairlie,  3  Mer.  39.  V.  d&  B.  180. 

/«)  Ibid.  (q)  Collis  v.  Collli,  2  Sim.  365.       ' 

M  Anon.  4  Sim.  359.  (r)  2  S.  &  S.  217. 

(p)  Vigram  V.  Binfield,  3  Mad.  63 ;  >  {$)  Payne  v.  Collier,  1  Vet.  J.  170. 
vide  etiam,  Beaumont  «.  Meredith,  3 
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Payment  0/  Mamyf  amd  Tramf€r  &f  Stock  iit/fl  Cwirt, 

It  is  to  be  observed  that  in  order  to  iDdace  the  Ckiuri  to  dweet 
the  immediate  bringbg  in  of  a  mm  uf  money  upon  iku  inlerU«* 
tory  applicatiotij  the  money  must  be  clearly  Im^t  m^utj;  mhtst 
it  h  not  impressed  with  a  trust,  but  is  in  the  nature  at  d  loere 
debt,  the  Court  will  not  make  an  order  for  the  payoieai  of  it  into 
Court  till  the  hearing  of  the  cause  :  thus,  in  Peacham  ff.  Div(f)| 
where  a  bill  was  filed  ag^ainst  a  defendantj  iDsisting  that  t  eeiiw 
sum  of  money  claimed  by  her  as  a  giil  from  the  tcstatc^r,  tfaorlly 
before  bis  death,  continued  to  be  part  of  his  assets,  and  upon  tl^r 
coming  in  of  the  answer  the  plaint  iff  moved  that  defendant  m^ 
pay  the  money  into  Courts  on  the  ground  that  she  had  AdmitLe^ 
eireumstances  In  her  ^swer  which  made  it  dear  that  it  wv  p«rt 
of  the  testa  I  or  *s  assets^  Sir  J.  Leach,  V,  C,  refused  the  applict 
tion,  observing  that  the  proper  course  was  to  set  the  cau^  don 
upon  bill  and  answer,  and  that  it  was  *'  matter  of  decree." 

In  Roth  well  v.  Rothwell  (u),  the  Court  appears  to  have 
to  a  much  greater  length  than  in  any  case  which  preceded  it, 
the  money  ordered  to  be  paid  in  waa  in  fact  a  mere  debt  due 
the  defendant  to  the  trustees ,  and  had  scarcely  received  the 
press  of  the  trust,  never  having  been  in  the  hands  of  the  tmsteei; 
the  Court ^  however,  appears  to  have  acted  in  this  case  upoa  tk 
rule  of  equity — to  follow  trust  money  wherever  it  is  to  be  fboad 
and  to  bring  it  into  Court. 

This  rule  hns  been  laid  down  very  broadly,  by  I*^^rff  A  binder, 
in  Lee  v,  Macauley  (z),  who  said  "  that  where  a  Court  of  Equity 
traces  out  trust  money  in  the  hands  of  a  person  who  hai  wAfrima 
facie  a  right  to  hold  it,  that  money  must  be  brought  inioCoQit'/ 
and  it  appears  to  have  been  the  rule  acted  upon  in  Payne  v.CoUier 
(y),  in  which  a  trust  fund,  which  had  been  lent  by  the  trosteei, 
was  ordered  into  Court  at  the  instance  of  the  same  tmstees,  npoa 
the  allegation  by  them  that  it  was  in  danger. 

It  is  not  necessary,  to  induce  the  Court  to  order  trust  money  to 
be  paid  in,  that  the  (rust  should  be  one  absolutely  declared ;  it  wiD, 
in  many  cases,  do  the  same  where  the  trust  is  only  implied ;  tt  B 
the  case  of  vendors  and  purchasers,  in  which  case,  as  the  CoQit 
considers  what  is  agreed  to  be  done  as  done,  it  will  treat  the  vendor 
as  a  trustee  for  the  purchasers  of  the  estate  contracted  for,  ind 
the  purchaser  as  a  trustee,  for  the  vendor,  of  the  purchase  mooef* 

Sir  Edward  Sugden,  in  his  learned  Treatise  upon  the  Ltv  of 
Vendors  and  Purchasers  of  Estates  (z),  thus  states  the  role  id 
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(0  Mad.  &  Geld.  98. 

(It)  2  S.  &  S.  217. 

(z)  1  T.  dt  C.  267,  Ezch.  Rep. 


(y)  1  Ves.  J.  170. 
(*)  Vol.  1,  p.  357. 
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^actice  of  calling  upon  the  porchtsers  of  estates  to  pay  their  By  Parehai- 
pnrckase  money  into  Coart ;  *'  A  new  practice  has  sprung  up  by  ^"' 
whiek  certainly  some  suits  have  been  quickly  disposed  of,  but  which 
baa  been  a  great  surprise  upon  many  parties.  I  allude  to  the  prac- 
m  of  ordering  a  purchaser  in  possession  of  the  estate,  upon  motion, 
to  pay  the  purchase  uKMiey  into  Court.  This,  under  special  circum- 
itanoeSy  has  even  been  done  before  answer  (a),  but  the  purchaser 
baa  in  some  cases  had  the  option  to  pay  the  money  or  gi?e  up  pos- 
narion  (6) ;  in  others  occupation  rent  has  been  set,  deducting  inter- 
est on  the  deposit  (c),  and  in  others  a  Receiver  has  been  appointed 
(d) ;  and  payment  of  the  money  will  be  ordered,  although  by  the 
;  it  is  payable  by  instalments  and  a  portion  of  it  is  to  re- 
i  secured  upon  the  estate  («)." 
This  role  has  been  adopted  where  the  possession  has  been  given 
a  mutual  apprehension  that  the  title  could  be  immediately 
t  good  (/*),  where  the  purchaser  had  a  sort  of  mixed  posses- 
1  with  the  vendor,  and  having  paid  part  of  the  purchase  money, 
i  insdventy  and  had  attempted,  without  effect,  to  sell  the  estate 
[g) — where  the  purchaser  approved  of  the  title  and  prepared  a 
conTeyuicey  and  then  raised  objections  (A), —  where  the  purchaser 
had  been  guilty  of  laches  and  cut  underwood  (t) ;  even  in  a  case 
where  it  appeared,  on  the  face  of  the  abstract,  that  the  title  was 
bad,  bot  the  purchaser  had  sold  and  conveyed  the  estate  to  another 
purchaser  (i).  So  where,  from  circumstances,  an  acceptance  of 
the  title  was  inferred  (/).  —  Again,  where  a  time  was  fixed  for  the 
payment  of  the  purchase  money  by  instalments,  and  the  property 
was  a  coal  mine  (m).  In  all  these  cases  the  rule  has  been  applied,  where  sale  !■ 
and  if  the  estate  be  sold  under  a  decree,  the  purchaser,  if  he  enters  under  a  decree 

M  DixoQ  V.  Aftley,  1  Mer.  133;  366;  and  see  Cmtchley  v.  Jeming- 

see  Bnrnragha  v.  Oakley,  ib.  52, 376,  ham,  2  Mer.  502 ;  Foumier  v.  Ed- 

B. ;  Bhekbiini  v.  Stace,  Mad.  &  Gel.  wards,  T.  T.  1819,  V.  C.    The  deeds 

69m  were  executed  and  an  application  waa 

(I)  Clarke  «.  WUaon,  15  Ves.  317,  made  for  the  completion  of  the  pur- 

nSumer'f  ed.  Mr.  Hovenden's  note] ;  chaae  but  the  purchaser  had  not  the 

nmrth  «.  Lloyd,  1  Mad.  83 ;  Morgan  money.    The  motion  was  made  upon 

•.  Shaw,  2  Bier.  138 ;  Wickham  v.  the  answer,  by  which  the  defendant 

Smed,  4  Mad.  53.  claimed     compensation     for     some 

(e)  Smith  V.  Jackson,  1  Mad.  618 ;  charges. 
Bnith  9.  Lloyd,  ubi  supra.  (tT  Burroughs  v.  t^akley,  1  Mer. 

(d)  Hall  9.  Jenkinson,  2  V.  A;  B.  52,  376,  n. ;  Dixon  v.  Astley ,  ib.  133, 

1S5;  we  ClaAe  v.  EUiott,  1  Mad.  378,  n.;   Bradshaw  v.  Bradshaw,  2 

eK.  Mer.  492. 

(s)  Yonnge  v.  Dnncombe,  1  You.        (Ac)  Brown  v.  Kelty,  L.  I.  HalL 

mi.  July  1816,  MS. 

(/)  Oib«>n  V.  Clarke,  1  V.  dt  B.        (l)   Boothby  «.  Walker,  1  Mad. 

fiOO;  see  1  Mad.  607.  197 ;  and  see  Smith  v.  Lloyd,l  Mad. 


(r)  Hall  9.  Jenkinson,  ubi  supra.    83. 
(*)  ""  •  -.         -        -^ 


Walteni«.Upton,Coop.92,n.,        (m)  Buck  v.  Lodge,  18  Yes.  450. 
but  see  Bonner  «.  Johnston,  1  Mer. 
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into  possession,  will  be  compelled  to  pay  his  purchase  moiiejiito 
Coort,  unless  he  entered  with  the  express  c<»isoat  of  the  Cooit^i). 

But  #here  the  sale  is  not  by  the  Court,  and  the  idkiki 
thooght  pn^per  to  put  the  purchaser  into  possession,  with  si» 
dorstanding  between  them  that  he  shall  not  pay  his  moMf  wA 
he  has  a  title,  the  purchaser  cannot  be  cdled  upon  tofi/M 
money  into  Court  in  this  summary  way  {o) ;  nor  ean  thef^Mil 
be  compelled  where  the  vendor  gires  possession  withoot  ilfii^ 
tion  (p),  or  the  purchaser  was  in  possession  under 
before  the  contract  (q) ;  or  the  possession  wss  given 
ly  of  the  contract,  and  the  seller  has  been  guilty  of  IschM^f); 
although,  in  such  cases,  the  purchaser  may  make  hinsetf  Sdb 
to  the  demand,  by  dealing  impropeiiy  with  the  estaftei  <:f.Ci^ 
ting  trees  or  selling  it  to  another  person  (s).  But  the  |imjhsg| 
after  a  long  period,  will  not  be  permitted  to  ktep  poaMa  if 
the  estate  and  also  withhold  the  purchase  money :  if  a  tidi  ki 
not  been  made,  he  will  be  put  to  his  election  within  a  nmodt^ 
time,  e.  g.  two  months,  to  give  up  the  possession  or  pay  lli|><» 
chase  money  {t). 

If  an  agreement  be  by  parol,  fcnr  sale,  at  so  much-  par  ifli^ 
and  possession  he  given  to  the  purchaser  without  any  OBdMUlad* 
ing  respecting  the  period  when  the  purchase  monej  shdoM  l» 
paid,  and  the  bill  alleges  a  quantity  of  land  to  be  sold,  wbicbis 
denied  by  the  answer,  and  the  bill  only  seeks  a  perfonntnce  is  to 
the  larger  quantity,  no  money  will  be  ordered  into  Coart  (a). 

The  same  learned  author  then  proceeds  to  deduce  two  tunple 
rules  from  the  cases  :  **  1st.  Where  the  possession  is  taken  under 
the  contract  or  is  consistent  with  it,  and  the  purchaser  his  ^ 
dealt  improperly  with  the  estate,  the  cause  must  take  its  regolv  ^ 
course." 

*'  But  2nd.  If  the  possession  by  the  purchaser  withoot  pajment 
of  the  money  is  contrary  to  the  intention  of  the  parties,  or  ii  IwM 
according  to  it,  but  the  purchaser  has  exercised  improper  acts  of 
ownership,  for  example,  cutting  timber  by  which  the  propertj  is 
lessened  in  value,  or  selling  the  estate  by  which  the  first  adkr*! 
remedy  is  complicated  without  his   assent;  in  such  cases,  the 


(n)  Anon.  L.  I.    Hall,  16  July, 
1816,  MS. 

o)  Gibson  r.  Clarke,  1  V.  &  B. 
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(p)  Clarke  v.  Elliott,  1  Mad.  606. 
Iq)  Freebody  v.  Perry,  Coop.  91 ; 
Bonner  v.  Johnston,  1  Mer.  366. 
(r)  Fox  V.  Birch,  1  Mer.  105. 


($)  Cutler  V.  Simons,  9  Mer.  IW; 
Bramley  v.  Teal,  3  Mad.  219;  M 
V.  WaUon,  ib.  235. 

(0  Tindal  v.  Cobham,  8  M.  &  K* 

(v)  Benson  v,  Glastonborj,  N.  A 
C.  Com.  C.  Coop.  42,  this  seeini  to 
be  the  point  of  the  case. 
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Court  will  interpofle  and  compel  the  purchaser  to  pay  the  purchase  By  Parchaa- 
money  into  Court"  v^^-^s/-^^^^ 

Tiie  imnciple  of  ordering  money  into  Court  upon  a  trust  by  im-  Where  there  w 
plicatioo,  was  acted  upon  by  the  V.  C.  of  England  in  Parry  v.  5?fS^i^*"*' 
Adiley  (x),  in  which  his  Honor  directed  the  proceeds  of  a  policy  ^^ 
of  fimr  liveSy  upon  a  freehold  house,  which  had  been  renewed  by 
an  ezecntrix  after  the  death  of  a  testator,  to  be  brought  into 
Court,  on  the  application  of  the  widow  in  a  suit  instituted  by  her 
fior  the  administration  of  the  tegtator's  estate  ;  not  on  the  ground 
that  the  proceeds  of  the  policy  formed  part  of  the  personal  estate, 
but  beeaufle  they  were  affected  with  a  trust  for  the  benefit  of  the 
penoos  mterested  in  the  real  estate  under  the  will. 

It  was  also  followed,  in  Lee  v.  Macauley  (y),  where  the  Court 
of  Exchequer  held,  that  where  goods  had  been  specifically  and 
not  generally  consigned  by  a  trader  abroad  to  merchants  in  this 
country,  was  trust  money  in  the  hands  of  the  consignees,  and  upon 
a.  bOl  filed  against  them  by  the  representative  of  the  trader  for  an 
aecoont,  ordered  the  proceeds  of  the  consignment  to  be  brought 
into  Court  (z). 

The  practice  of  the  Court  with  regard  to  compelling  the  pay-  In  caies  of 
ment  inttf  Court  of  money,  constituting  partnership  property,  has  P"*°®™"P- 
been  stated  by  Mr.  Collyer,  in  his  treatise  on  the  Law  of  Partner- 
ship (a),  in  the  following  manner. 

As  the  rule  is,  that  he  who  seeks  equity  must  do  equity,  it  ^^'f  *?® 
leems  dear  that  where  the  plaintiff  is  a  private  debtor  to  the  part-  private  debtor. 
oenhip,  he  cannot  insist  upon  an  account  without  paying  the 
imount  of  his  debt  into  Court.  Thus,  in  an  early  case,  it  is  laid 
down  that  if  one  partner  borrows  any  money  out  of  the  partner- 
riii|i^  trade,  his  own  share  shall  be  answerable  for  it,  and  he  shall 
not  be  permitted  to  come  into  Equity  and  pray  an  account  without 
making  satisfaction  for  the  debt  (6).  So  in  a  case  before  Lord 
Nottingham,  one  partner  having  sued  the  other  for  money  had  and 
receiTed,  and  the  latter  having  filed  his  bill  for  an  injunction  to 
Blay  proceedings  at  Law  and  for  an  account,  the  Court  enter- 
tained the  suit,  and  decreed  an  account,  the  plaintiff  having  first 
paid  into  Court  the  money  in  question  (c).  Upon  similar  princi- 
[des  it  should  seem,  that  if  the  defendant  swears  by  his  answer 
that  a  specific  sum  is  due  from  the  plaintiff  to  the  partnership  as 

ix)  3  Sim.  97.  (h)    Vin.  Abr.  Partnen,  (£),  5; 

M  Ubi  tapra.  Mehomeohi  «.  Roy.  £zch.  Am.  Co. 

(z)  Vide  etiam  Bogle  v,  Stewart,  1  £q.  Ca.  Abr.  8. 

[>oni.  Pro.  1801,  cited  ib.  (e)  Gold   v.  Canham,  3  SwansL 

(•)  P.  165.  385 ;  1  Ch.  C.  311,  S.  C. 
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In  the  Caie  of  a  private  debt,  that  som  must  be  paid  into  Court  by  the  pliii^ 
^^^^^^^.^^  before  an  account  will  be  decreed. 

Not  when  the  ^"^  ^^^  partner,  wbether  jdaintiff  or  defendant^  isay  neeivv 
defendant  in-  partnership  monej  and  efiectt,  and  insist  on  not  pajiqg  it  tke 
an^  due  to*"    wnown*  unless  all  the  other  partners  will  pay  in  what  thej  km 


him.  in  their  hands  {d),  and  a  fortiori,  if  a  partner  a$ 

money  belonging  to  the  firm,  and  admitting  that  he  hm  m&ni 
it,  insists  that  there  is  a  balance  in  his  favor,  there  i»  oopwiwce 
Seeus  where  for  making  him  pay  it  in  (e).  I^  however,  a  partner  hasNcml 
^^^^y^^  partnership  money,  under  circumstances  from  whieh  yoQ  9m  in- 
^^'  fer  that  he  had  agreed  not  to  receive  it,  and  that  hit  recein^  il 
was  contrary  to  good  &ith,  then  he  may  be  ordered  tobrisgiliili 
Court.  Thus,  in  Foster  v.  Donald  (/),  where  the  pluntit  wi 
the  defendant,  David  Donald,  carried  on  business  together  mtki 
north  of  England ;  it  had  been  proposed  to  dissolve  the  putotf- 
ship,  and  the  terms  of  the  dissolution  had  nearly  been  wamfii, 
when  the  defendant  said  that  before  finally  acceding  to  tkss  it 
would  be  prq>er  for  him  to  go  to  London,  for  the  porpose  of  eoa- 
sulting  a  friend  residing  there.  In  the  course  of  his  jowiegf  b 
¥rent  round  to  several  customers  of  the  firm  in  diiereat  pvti  of 
the  country,  and  collected  of  them  debts  due  tothepartnenlip,ti 
the  amount  of  about  23181  In  one  instance,  a  debt  dse  by  Ua* 
self  had  been  set  ofT  against  a  debt  due  to  the  firm,  ud  lie  re- 
ceived the  difference  ;  upon  a  bill  filed  for  an  account  of  the  part- 
nership transactions,  the  defendant,  though  by  his  answer  stating 
his  belief  that  the  balance  of  the  account  would  be  la  his  &vor, 
was  ordered  to  pay  the  2318/.  into  Court. 

It  is  to  be  observed,  in  that  case  the  judgment  was  (bonded 
upon  the  conduct  of  the  defendant,  which  amounted  in  fact  to  a 
firaudulent  abstraction ;  but  where  there  are  no  circumstances  of 
that  description  to  support  the  application,  the  rule  will  be  ad- 
hered to,  that  "  if  a  partner,  as  partner,  receives  money  bekngiof 
to  the  firm,  and  admitting  that  he  has  received  it  insists  that  there 
is  a  balance  in  his  favor,  there  is  no  pretence  for  making  him  pay 
itm(^)." 

The  subject  has  since  been  very  fully  discussed  by  Lord  Col- 
tenham  in  his  judgment  in  Richardson  v.  The  Bank  of  Eng- 
land (h),  in  which  his  Lordship  has,  with  great  clearuess,  pointed 
out  the  principles  of  the  Court  with  regard  to  ordering  the  pay- 

U)  Foflter  v.  Donald,  1  Jac.  &  W.  (g)  Per  Lord  Eldon,  in  Foiter  f 

253.  Donald,  ubi  supra. 

(«)  Ibid.  252.  (A)  4  M.  &  C.  165. 
(/)  Ubi  aupra. 
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ment  mU>  Coart  of  money  by  one  partner  at  the  instance  of  an-  In  the  Caie  of 
oOier  partner,  and  the  result  is  strongly  confirmatory  of  the  prin-  ^^^^^^^^^ 
ciplas  abo?e  laid  down. 

It  18  to  be  ronarked,  that  although  the  Court  will  order  trust  Interest  not  in 
mtmej,  admitted  to  be  in  the  hands  of  a  party,  to  be  paid  into  the  Sd'to  be  pai?* 
Btme  of  the  Accountant-General,  on  interlocutory  application,  it  in.  ^ 
w31  not  order  interest  upon  such  money  to  be  so  paid  (t).    The 
only  case  in  which  the  Court  appears  to  have  acted  in  opposition 
to  this  rule  is  that  of  Freeman  v,  Fairlie  (X;),  but  that  was  under 
peculiar  circumstances,  the  defendant  having,  by  his  answer,  ad- 
mitted that  he  had  made  interest  to  a  larger  amount  than  the  sum 
lie  was  ordered  to  pay  in,  and  Lord  Eldon  said,  he  was  very  un- 
wiOiog  to  carry  the  practice  further  than  it  had  been  carried. 

The  same  principles  which  apply  to  trust  monies,  and  will  in-  I^nle  applica- 
looe  the  Court  to  order  them  to  be  paid  into  the  Bank,  to  the  exc£q^*^' 
aradit  of  the  cause,  will  be  acted  upon  in  the  case  of  trust  stock,  bills,  and  spe- 
or  tnwt  money  invested  in  Exchequer  bills,  which  the  Court  will  ^^^  chattels. 
order  tte  party  holding  to  transfer  into  the  name  of  the  Accdunt- 
ant-General  in  trust,  in  the  cause,  or  deposit  in  the  Bank  to  the 
credit  of  the  cause.    The  Court  will  also,  wherever  it  may  be  ne- 
ceflBarj  kr  their  protection,  order  specific  chattels  to  be  deposited 
in  the  Bank  with  the  privity  of  the  AccountantrOeneral. 


A  payment  of  money  into  Court  upon  an  interlocutory  applica-  £ffect  of. 
tion  does  not  alter  the  rights  of  the  parties  interested  in  the  fund ; 
therefore,  if  an  executor  or  admmistrator  pays  into  Court  money 
wUch  be  has  received  from  the  estate  of  the  deceased,  his  right 
Id  renin  a  debt  due  to  him  firom  the  deceased  is  not  preju- 
diced (I),  and  where  the  fund  in  Court  is  insufficient  to  discharge 
tkb  administrator's  debt,  his  right  of  retainer  will  prevail  against 
die  plafntiiT's  right  to  have  the  costs  of  the  suit  satisfied  (m)  (1). 

(t)  Wood  V.  Downes,  1  V.  &  B.  suit  to  which  the  hasband  and  wife 

$0.  are  parties,  which  will  have  the  effect 

(&)  Cited  ibid.  3  Mer.  89.  of  depriving  the  wife  of  her  right  by 

/Q  Lanffton  v.  tliggv*  5  Sim.  229 ;  sarvivorship,  unless  the  payments  l>e 

— fnie  only  instance  in  which  the  into  the  joint  names  of  the  husband 

lafmeat  into  Court  will  affsct  the  and  wife.    Ante,  p.  27. 

■i^bt  of  the  parties,  is  where  money  (m)  Chissum  v.  Dewes,  5  Russ. 

faM  to  a  wife  it  paid  into  Court  in  a  29,  ante,  p.  1570. 

(1)  Where  the  amount  of  the  Master's  report  against  a  defendant  is  or- 
leied,  for  security,  to  be  brought  into  Ck>urt,  and  invested  in  stock,  pending 
tzoeptions  by  the  plaintiff,  any  gain  or  loss,  which  may  ultimately  accrue 
n  tiM  sale  of  the  stoek,  is  to  be  received  or  borne  by  the  defendant.  Clark- 
oe  •.  Depevster,  1  Hopk.  505.  The  payment  into  Court  is  a  collateral  se- 
mnlty^  ana  is  not  to  be  taken  as  a  payment  to  the  plaintiff.    lb. 


mio 


I  Effbct  of 


General  rule» 
Ojr   whom  to 
be  made. 


Where  plain* 
tiff  is  only  en- 
titled to  an 
ascertained 
portion. 


Payment  of  Mmey^  tmd  Transftr  qf  Stock  into  Cowri. 

It  is  said,  in  Bencraft  v.  Rich  (it),  that  fiinds  beloEging  to 
wards  of  the  Court  cannot  be  transferred  into  the  name  of  ife 
Accountant-General  to  the  credit  of  the  cause,  until  the  itmai 
has  been  taken  by  the  Master,  and  his  report  made ;  — this,  kw» 
ever,  must  be  understood  as  meaning  merely,  not  that  such*  Hid* 
fer  cBiinot  be  made,  but  that  it  will  not  operate  as  a  disctirgc  to 
the  trustees  until  they  have  passed  their  accounts  (a). 


Section    II. 


mm 


Party  apply- 
ing mast  show 
a  title  to  the 
property. 


Application  for. 


When  it  is  said^  that  where  a  Court  of  Equity  traces  oct  truit 
money  in  the  hands  of  a  person  who  has  noi  prima  fade  arigluia 
hold  it,  that  money  must  be  brought   into  Court  (p),the  ii^ 
must  be  understood  asamplyiag  that  the  person  applying  to  to 
brought  in  must  have  an  interest  in  its  protection* 

The  general  rule  may  he  stated  thus,  that  theplainti^  looitl** 
solely  entitled  to  the  fund,  or  have  acquired  in  the  whole  fund  si3<:li 
an  interest,  together  with  others^  as  entitles  them  on  their  own  be- 
half and  the  behalf  of  those  others  to  hare  the  funds  secured  m 
Court  (q). 

It  seems,  however,  that  where  the  plaintiflT  is  merely  entitled  to 
a  portion  of  a  fund,  which  portion  is  clear,  he  will  oidj  be  pe^ 
mitted  to  have  the  portion,  to  which  he  is  entitled,  secured;  tba^ 
fore,  where  a  widow,  as  administratrix  of  her  husband,  was  ealkd 
upon  to  transfer  into  Court  a  sum  of  Bank  Stock  which  tatnd 
part  of  the  personal  estate  of  her  husband,  whose  debts  had  di 
been  paid,  the  Court  of  Exchequer  thought  that,  as  she  was  dei^ 
ly  entitled  to  a  third  of  the  personalty,  they  could  not  keep  ki 
out  of  the  possession  of  that  part,  and  accordingly  panted  tke 
rule  only  as  to  two-thirds  of  the  Bank  Annuities  (r). 

It  is  to  be  noticed,  that  the  party  applying  must  show  an  aotad 
title  to  the  property  intended  to  be  secured,  or  some/  part  of  it, 
either  in  possession  or  reversion,and  that  a  probability  of  title  wil 
not  be  sufficient ;  therefore,  although  the  Court  will  appoint  a  B** 
ceiver  of  personal  estate,  on  account  of  the  pendency  of  a  soit  in 
the  Ecclesiastical  Court  to  recal  the  probate  of  a  will,  it  will  not, 


(w)  1  Bro.  C.  C.  56. 

(o)  Vide  ibid.  Belt's  edition,  note 

0). 


(p)  Ante,  p.  2014. 

(q)  Freeman  r.  Farley,  3  Bler.S9. 

(r)  Rogers  o.  Rogers,  1  Anst  175. 
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account  alone,  order  the  executor  named  in  such  will  to^7^^o°^^^ 
» Court,  money  in  his  hands  belonging  to  the  deceased's  es-  .^^^^^. 

eations  for  payment  of  money,  dtc  into  Court,  should  be  ^^  ^^?!^?**" 
r  q^ecial  motion,  of  which  notice  must  be  given,  and  they  ^|^q  made. 
t  commonly  made  afler  the  answer  has  come  in  \  but  they 
onfrequently  made  afler  decree  upon  admissions  in  proceed- 
ler  or  before  a  Master,  and  may  in  some  cases  be  made  bo- 
wer. 

tpport  an  application  for  the  payment  of  money  into  Court  ^^'  answer. 
»  answer,  there  must  be  a  clear  admission,  by  the  answer, 
laiDtiflPs  title ;  therefore,  where  the  defendant  by  his  an- 
fdy  says  he  does  not  know  and  cannot  set  forth  as  to  his 
lierwise,  whether  the  plaintiff  sustains  the  character  he 
^  an  order  will  not  be  made  {t). 

riD  the  plaintiff  be  allowed,  in  such  a  case,  to  make  use  of  Miut  be  npoa 
\  to  supply  the  defect  in  the  answer,  the  rule  of  the  Court  |^^J^^°  "* 
lat  the  order  shall  be  made  upon  the  defendant's  admis- 
iiie(ii)  (1).  This  rule,  however,  must  be  understood  as 
I  to  proof  of  the  plaintiff's  title ;  for  it  has  frequently  been 
thai  though  the  Court  will  not,  upon  application  of  this 
m  affidavits  to  be  read  in  support  of  the  plaintiff's  title« 
iceife  affidavits  to  verify  collateral  facts ;  thus,  upon  a  mo- 

a  purchaser  may  pay  his  purchase-money  into  Court,  it 
w  lUSdavits  to  be  read  to  prove  that  he  has  exercised  acts 
rBh]p(x). 

\  Court  will  not  order  money  into  Court  where  there  is  no  Never  ordered 
D  of  the  plaintiff's  right,  still  less  will  it  do  so  where  it  is  ^^J"  ***^*  ^ 
y  the  answer ;  therefore,  if  a  bill  be  filed  stating  a  settled 

and  by  the  answer  it  is  denied  that  the  account  is  just,  the 
cannot  move  that  the  defendant  may  pay  into  Court  the 

d  V,  Harrie,  7  Sim.  639.  Court  letting  aside  the  will  ae  to  the 

•▼er,  appears  to  be  some-  real  estate,  on  the  ground  of  the  in- 

Biianee  with  the  order  of  sanity  of  the  testator. 

Iwicke,  in  Montgomery  v,        U)  Dubless  v.  Flint,  4  M.  d&  C. 

^tk.379 ;  in  which  his  Lord-  502 ;  sed  vide  Farrer  o.  Hutchinson, 

ir   circumstances  in  some  3  T.  &  C.  706,  Exch.  Rep. 

milar,  made  an  order  upon        (u)  Black   o.  Creighton,  2  Moll. 

executors  to  pay  in  the  bal-  554 . 

M  hands.    It  is  however  to        (z)  Bradshaw  v.  Bradshaw,  2  Mer. 

•d,  that,  in  that  case,  there  492 ;  Crutchley  o.  Jemingham,  ib.  • 

fto  actual  decision  of  the  502 ;  ante,  p.  1269. 

tkamk  V.  Depeyster,  1  Hopk.  274,  cited  ante,  2010,  in  note. 


Sffi»  PoyMorf  rf  Ibwy,  md  Trmufit  9f  SUek  Mte  ONrt 


After  Amwtr:  moiiey  on  tlie  aecotmt  so  admittadt  at  he  an^  if  Ibe  i 

^"^^"^^"''^^^  were  admitted  to  be  eomct  (jr). 

tS^^S^     It  moat  also  appear  to  be  admitted,  either  m  the  aMWMirii 

bj  aflUbiTit  the  aehedtyea  annend  to  k,  that  there  b  a  balaaee  aetady  klb 
handa  of  the  defendant  (c).  It  k  not,  bonreier,  m&ommff,M 
die  aotaal  amonnt  of  the  balanee  ahoold  be  ataied  eUhflraii 
anawer  or  in  the  aohednlea ;  if  Ae  answer  eontainti  a  aabiliiBit 
cast  ap,  the  aama  may  be  oaat  up,  and,  on  aSdaiit  <vf  tha<aMVl 
of  what  appears  to  be  due,  the  order  will  be  made  (c). 

It  is  to  be  obaenred,  however,  thai  in  snob  eaaaa  it  is  *i  tt- 
swer  only  that  is  to  be  relied  upon,  and  tfana  no  i 
used  in  support  of  the  qtplication,  eieept  that  of  a  i 
aecomtant  who  examines  the  sehedide  anneied  to  4a4 
swears  to  the  amonnt  in  the  hands  of  die  eieontor  i 
from  (6). 

b^nSmda^      It  is  tme,  that  if  a  defendant  brii«s  a  book  into  the : 

by  uuwar.      Office,  and  stales  that  it  contains  an  account  <vf  i 

menta,  and  affidavit  is  made  giving  the  defendant  the  sm|I  kt 
«a?es,  charging  him  with  what  he  admits,  and  siinflj  eirtifi 
np,  the  balance  may  be  ordwed  in  n^on  aMtiaB(e);  halifii 
case  is  mere  complicated  than  that,  and  the  qnalien  is  whSfriiAi 
result  of  that  more  complicated  acconntt  that  eannot  kii  ' 
foandaticm  of  a  motion  for  paying  in  the  money  (d). 

And  it  is  to  be  observed,  that  as  the  motion  must  be  fcandedoo 
an  admbsion  in  the  answer,  it  is  necessary,  where  the  qpplieitkm 
is  made  to  order  payment  upon  an  account  appeariagintbook, 
the  book  must  be  referred  to  in  such  a  way  as  to  make  it  put  of 
the  answer  or  schedule  («),  and  where  the  defendant  has  refsned 
to  several  books,  it  will  not  be  sufficient  to  make  the  appIieiliQS 
upon  the  casting  up  of  some  of  the  books,  it  must  be  the  rank  of 
an  the  hooks  {f).    ' 

Defendant  al-       The  same  indulgence  which  is  allowed  to  a  plaintiff  of  m^ 

lowed  to  di«-j^^j,g  amount  of  the  balance  admitted  by  the  answer,  wiD, » 

cnarge  nimseli     ^    ,  .  iii*-*., 

by  affidavit,      certam  cases,  be  extended  to  the  defendant ;  and  where  in  eiMS- 

tor  admits,  in  his  answer,  that  he  has  received  a  specific  sunk* 

(y)  V,  Bailey,  30  July,  1805;  of  England,  4  M.  db  G.  165,l7T,to 

2  Mad.  C.  P.  Ed.  1837,  523;  vide  which   the   principles  npoa  vM 

etiam,  Richardson  v.  The  Bank  of  money  is  ordered  into  Coiirt  apeM 

Engkwd^  4  M.  d&  C.  177.  defendant's  admission  is  veiyftHf 

(i)  With  respect  to  what  wiU  be  reviewed, 
considered  as  money  in  the  hands  of       (e)  Mills  v.  Hanson,  nbi  suprl. 
a  defendant,  vide  ante,  p.  2012.  (<Q  Ibid. 

(a)  MiUs  V.  Hanson,  8  Ves.  68;        («)  Ibid,  Roe  «.  Gadfeaii,  Coop- 

Quarrell  o.  Beckford,  14  Ves.  178.  d04. 

(h)  Black  «.  Creighton,  ubi  supra ;        (/)  Mills  v.  Hanson,  obi  sopift' 
vide  etiam  Richardion  v.  The  Bank 
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longing  to  the  testator's  estate,  but  adds  that  he  has  made  pay-  After  Oeeree. 
mentB  on  accoont  of  the  estate,  the  amoant  of  which  he  does  not  ^^^^^^' 
■peeiQr,  the  Court  will  allow  him  to  verify  the  amoant  of  his  pay- 
ments by  affidavit,  and  then  will  order  him  to  pay  the  balance  into 
Gooit  (^). 

It  may  be  noticed  in  this  place,  that  where  an  application  was 
made  to  Sir  A.  Hart,  L.  C,  in  Ireland,  to  discharge  an  attachment 
iflNied  Smt  disobedience  of  an  order,  made  by  the  Master  of  the 
RoHs  there,  for  the  payment  into  Court  of  a  balance  admitted  to 
be  in  Us  hands,  the  question  arose  whether  the  executor  was  en- 
titled to  retain  enough  to  answer  the  probable  accruing  expenses 
of  flttits;  ind  that  his  Lordship  upon  that  occasion  observed,  that 
Sir  J.  Leach  had  always  held  the  opinion  that  the  executor  should 
bring  in  all ;  but  that  when  he  (Sir  A.  Hart)  was  Vice-Chancdlor, 
lie  bad  aet^  on  a  different  principle ;' and  that  he  thought  the 
Conn  had  no  right  to  cramp  any  executor  who  was  engaged  in 
feoitSy  by  leaving  him  to  carry  on  those  suits  on  his  own  funds,  and 
that  Lcnrd  Eldon  had  sustained  his  views  in  that  respect,  —  "  I  do 
not  mean,"  his  Lordship  continues, "  merely  costs  already  incur- 
ted ;  there  never  could  be  any  doubt  about  them,  but  probable 
groiring  eosts.  I  know  it  is  said  the  executor  can  come  to  the 
Cbnrt  ftr  money  to  be  advanced  to  him  as  he  wants  it,  but  I  do 
not  think  be  is  to  be  compelled  to  do  that  (A)."  It  is  right,  how- 
ever, to  state  that  the  opinion  of  Sir  Anthony  Hart,  in  the  case  re- 
ferred to,  ai^ars  to  be  at  variance  with  that  of  Lord  Thurlow  in 
Tare  v.  Harrison  (i). 

Money  may  be  ordered  to  be  transferred  into  Court  after  decree,  Upon  admii- 
•  •  %••••  ..-  non  in  th6  6x< 

either  upon  admissions  m  the  examination  of  an  accounting  party  ^Qijiation. 

or  upon  the  Master's  report 

It  ii  stated  by  Lord  Eldon,  in  Hutch  v. (X:),  that  accord- 
ing to  the  old  practice,  you  could  not,  between  the  original  decree 
and  the  hearing  upon  further  directions,  move  to  have  money  into 
Court ;  but  that  applications  upon  examinations  admitting  money 
to  be  due  have  been  long  the  settled  practice.  The  rules  which 
govern  applications  of  this  nature,  at  this  stage  of  the  cause,  are 
precisely  the  same  as  those  which  govern  applications  upon  admis- 
sions in  the  answer,  with  the  exception,  however,  that  the  party 
apfdying  need  not  be  the  plaintiff  in  the  cause ;  indeed  if  the 
pl^jn^iff  be  the  accounting  party,  the  application  may  be  made 

(g)  AttiMi.  4  Sim.  359.  (k)  19  Vet.  116 ;  et  vide  Wood  «. 

Tk)  Betaffh  «.  Conoannon,  Moll.  Downes,!  V.dtB.49;  Fozv.Blaok- 

69.  retb,  1  Ves.  J.  69. 
(t)  9  Cox,  377;  ante,  p.  9011. 
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Upon  Annmr.  agiinit  him.    It  also  will  be  unneceiMry  to  ahow  the  titfeof  i 
^•^^^^^-"^  P vtjr  to  make  the  applicetioD  by  admiflrion,  in  the 

bat  such  title  moat  afipear  from  the  decree  or  other  { 

in  the  eaoae. 
Upon  Maater'a     ji  ^ppeva  to  hare  been  formerly  the  practice,  not  to  ord«  mmj 

into  Court  npon  the  Maater'a  rqport  befiire  the  1 


directiona ;  but,  in  Gordon  v.  Rothley  (/)» thia  practice  i||i»  to 
heTe  been  firat  broken  throogh,  and  that  deciaion  baa  ■MakM 
recogniaed  by  Sir  John  Leach,  T.  C«,  in  Creak  «.  CapaB^a).  k 
aeema,  however,  that,  to  entitle  a  party  to  obtain  such  m  oriVi 
the  report  moat  have  been  confirmed,  and  that,  peodim  cm^ 
tiona  to  the  rqKxrt,  the  balance  will  not  be  conndered  to  ba  ■» 
tained(ii)(l). 
Notwithatand-  Where,  however,  it  ia  evident,  that  an  ezcepdoo  ia  1 
ing  ezoeptiona.  ton  delay,  the  Coort  wiU  advance  the  exoqptioB  fiar  i 

ing(o)- 

Upon  hearing      Tt  ia  to  be  obaerved  that,  opon  hearing  excepcioiia  to  the  MmIi 

^J^^^^^   report,  it  ia  competent  for  the  Coort,  although  it  aDowad|aB«l 

directa  the  Haater  to  review  hia  report,  to  orderthe  eaaoHlif 

party  to  pay  a  aom  of  money  into  Coort,  without  a  apedil  ^fi* 

tion  by  motion.    The  Coort,  however,  will  not  do  ao  vhalii 

aaUafied  that  the  probaUe  reaolt  of  the  reference  back  ladiilii^ 

ter  will  be  the  finding  aoch  a  aum  doe  firom  the  party  (f)p 

Beforeanawar.     The  caaea  in  which  the  Coort  have  ordmed  OMpqrialoOiait 

before  anawer,  are  very  rare.    In  Jervia  v.  White  (f  j^Loid Bte 

made  aoch  an  order  opon  the  groond  of  fraod,  ant  ii  Ua|  0 

atated,  that  he  fastened  apon  the  affidavit  of  the  detmdioimiD- 

swer  to  that  filed  by  the  plaintiff,  as  Lord  Kenyon  had  done  in 

Where  defen-   Vann  o.  Barnett  (r),  where  though  it  was  held  that  in  general  in 

b*^1Iffida^t"    ^^^^  ^^^ses  the  Court  will  not  act  effectively  between  thepntw 

till  the  answer  comes  in,  yet  if  the  defendant  anawera  the  affidirit, 

the  Court  will  look  at  the  affidavit  as  if  it  were  the  answer. 


^^. 


IV)  3  Ves.  572.  (a)  6  Ves.  738,  [739,  llr.H«»- 

(m)  Mad.  &  Geld.  114.  den^s  notes.] 

in)  Ibid.  (r)  2  Bro.  G.  C.  158,  tM^Mh^ 

»  Mad.  ^  Geld.  114.  note  (a)]. 


p)  Brown  v.  De  Tastet,  4  Rum. 


(1)  See  Clarkfon  «.  Depejster,  1  Hopk.  274,  cited  ante,  2010,  insole. 
A  report  of  the  commiBsioner  is  necessary  before  the  Conrt  wiU  ords  w 
executor  to  pay  into  Conrt  a  debt  he  may  owe  the  testator;  there  beiaf  * 
aettlement  of  acconnto  to  be  made.    HaU  a.  HaU|  2  M'Cordy  Ch.  317. 
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The  Court  has  also,  as  has  been  already  stated,  ordered  the  pur-  Manner  of  pay 
chaser  of  an  estate  to  pay  his  purchase-money  into  Court  before    ^'IS^nto ' 
the  answer  has  been  put  in  (5).  Court. 

It  18  to  be  recollected,  that,  in  Higgins  ». (*),  Lord  El-  ^*^^*v^*^ 

doo  directed,  as  a  general  rule,  that  in  future,  upon  motions  for  purchaMrT 
the  payment  of  money  or  transfer  of  stock  into  Court,  a  day  should  d^j  mmt  be 
be  nmmedy  and  said  that  where  an  order  is  obuined  to  pay  money  '^'^^^ '"  ^® 
into  Court,  at  a  gi?en  time,  the  Court  will  inquire  whether  there 
has  been  any  former  order,  and,  if  there  has,  will  make  the  party 
show  canse  why  he  shall  not  pay  interest 


Before  leaving  this  branch  of  the  subject,  it  is  desirable  to  state  Manner  of  pay- 
the  manner  in  which  orders  for  the  payment  of  money,  the  tran»-  2f.^^^^* 
fer  of  stocky  or  the  delivery  of  specific  articles  into  Court,  are  Court, 
practically  carried  into  effect.  The  Governor  and  Company  of  the 
Bank  of  England  have  the  general  custody  of  the  effects  of  the 
suitors,  as  the  bankers  of  the  Court  of  Chancery.  This  prq>erty 
ccmsists  of  cash,  stocks,  Exchequer  bills,  India  bonds,  shares  in 
public  canpanies,  and  specific  articles  deposited.  Of  these  efiects 
stock  stands  in  the  name  of  the  Accountant-general  in  the  books 
of  the  Bank,  in  trust  in  the  particular  cause  to  which  it  belongs. 
Other  eflects  are  placed  in  the  Bank  to  the  credit  of  the  cause  or 
matter  in  which  they  are  directed  to  be  paid  in  or  deposited.  The 
Accountant-general  does  not  himself  receive  any  of  the  money  or 
eiSscts  of  the  suitors  of  the  Court ;  but  they  are  placed  in  the 
Bank  of  England,  with  which  he  keeps  an  account,  according  to 
the  several  causes  and  matters  to  which  such  money  and  effects 
severally  belong. 

No  money  or  effects  of  any  kind  can  ever  be  paid  into  the  Bank  No  money, 
in  the  name'of  the  Accountant^eneral  in  any  cause,  unless  an  or-  ^'£[jj^'^iSi. 
der  for  that  purpose  has  been  obtained  from  the  Court  upon  the  out  an  order. 
application  either  of  the  person  desirous  of  paying  the  money  in, 
or  of  some  party  desirous  of  enforcing  the  payment. 

When,  however,  money  is  paid  in  under  the  authority  of  an 
Act  of  Parliament,  containing  express  directions  for  that  purpose, 
a  previous  order  of  the  Court  is,  as  we  shall  hereafter  see,  unneces- 
lafy(a). 

When  an  order  for  the  payment  of  money  into  Court  has  been  Order  to  be 
Atained,  the  party  desirous  of  complymg  therewith  must,  after  the  coantam^gen- 

,    end's  office. 

(#)  Vide  ante,  p.  2015.  (a)  See  poet,  ch.  XLIII.  ate.  96 

(f)  8  Yes.  381 ;  ante,  p.  1S50.  Geo.  lU.  c.  6S;  1  dt  9  Vic.  c.  117. 
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Mo^ijRf  Pa^  order  hu  been  ddy  pined  end  entered,  leite  ddnr  AeoriiiMl 
""^        order  or  e  R^gietrir^e  oflke  oopy  thereof  widi  tke  ehik  rf  dl 
AceoonUnt-generel  in  wboae  dirisioii  the  eanee  ie  l[l). 
umjjhitiiiii         For  each  sQraof  noDeyto  bereeehmd  bydie  BariLptel^ 
^^iJIS*     eoiutant-generd  signs  e  diieotkm  meotkiiiiiig  the  order,  1^^ 
Court.  Aot  of  Parlitment,  nnder  the  anthority  of  whieh  the  pnfsw  SMii 

in  these  is  to  pay  the  sum  therein  specified,  and  orderimlUki 
plaeed  to  his  aocoont  as  Aeeocmtai^-genera],  to  the  cMittf  ii 
paitienlttr  eanse  or  aeoonnt  mentioned.  When  the  pHt}|qlt| 
in  the  money,  or  his  solicitery  brings  in  to  the . 
al*s  cAce  a  receipt  fiom  the  Bank  of  snch  payment  1 
made,  the  Accoantantfeneral  signs  a  certificate  of  i 
and  annexes  it  to  the  Bank  receipt  for  the  poipeoe  of  Iwinwti 
ed  in  the  Report  Office. 
!ftk!^£^dSir  Foreadi  arooatttof  stoek  direcCedhyanyQider  oTlhilhii 
qnerbills,  In-  to  be  transferred  into  the  name  of  the  Aeooantsnlfenan^  ^ 
^^>^^J^^  oation  is  made  to  the  first  Qerk  in  At  office  fbr  a  Ikiket  orallt 
oatiott  ipeoiQring  the  amount  of  the  stock  to  te^maftmtiH 
tte  oanse  or  accoont  to  which  it  is  to  be  placed  whsnsttuktjidh 
n  made ;  the  Acconntant-general  accepts  the  eloek,  ead  ^pil 
oertifibate  to  the  Bank  of  his  baring  sude  snch  aoasftsMii  Of 
this  transfer  of  stodc  there  is  a  oertificate  aent  ftomthsiiil^« 
snchother  office  where  the  stock  snay  be»  to  the 
enlFs  Office,  and  the  ' Acconntant-general  signs  < 
of  sodi  transfer,  and  of  his  acceptance  of  the  eloek, wri  i 
it  to  the  certificate  firom  die  Bank  or  snch  odier 
the  stock  may  be,  for  the  purpose  of  being  entered  and  filed  in  die 
Report  Office,  from  whence  the  party  may  procnre  an  office  eopj 
of  these  certificates. 

For  each  parcel  of  Exchequer  Bills  or  India  Bonds,  wai  b 
each  package  containing  specific  articles,  directed  by  any  order  rf 
the  Court  to  be  d^osited  in  the  Bank,  in  the  name  of  the  Ae- 
countant-general,  he  signs  a  direction  for  the  person  named  iiSMb 
order  to  make  such  deposit  in  the  Bank,  in  his  name,  and  to  fkt^ 
cause  or  account  it  is  to  be  placed.  When  the  party  or  hie  eoli»' 
tor  brings  into  the  Accountant-general's  Office  a  certificate  fros 
the  Bank  that  such  deposit  has  been  made,  the  Acconntant-|BBS^ 
al  signs  another  certificate  that  such  deposit  has  been  made  la  Ike 
Bank,  and  annexes  it  to  the  Bank  certificate  for  the  parposeQfb^ 
ing  entered  and  filed  in  the  Report  Office. 

(h)  The  Aeeoantant-general  will    lera  under  very  ipeoial  eJrcqmltie' 
not  act  upon  the  minutes  of  the  order,    oes. 
or  upon  a  Report  Office  thereof,  on- 


^  AppHcaikm  fat.  ftOStt 

When  c«Bh  has  been  paid  into  Court,  it  ctnnot  be  infested  by  OrdenferPay- 
he  Aceoontani-general  without  an  order  authorizing  it.    Usually,  ^^J^IJvfS^lx 
irheB  the  order  for  payment  is  obtained,  application  is  made  by  xnyeitment  of 
Lhe  plaintiff,  or  party  interested  in  the  money,  that  a  direction  be  cash, 
[■ierted  in  the  order  fi>r  the  in?estment  of  the  money  when  paid 
in  (e).    If  the  sum  be  large  (d),  or  if  it  be  likely  to  remain  in 
CSoart  for  some  time  without  any  person  being  entiUed  to  the  divir 
leads  or  interest  accruing  due,  upon  it,  application  should  be  made 
that  the  interest  and  dividends  iqxm  it  should  be  invested  also  («). 
In  oases  where  money  is  paid  into  the  Bank  without  an  order  of 
the  Court,  or  where,  upon  the  order  being  obtained,  no  direction 
for  inTestment  or  accumulation  is  added,  a  separate  application  for 
either  of  these  purposes  may  be  made*    The  rule  of  the  Court  is.  In  what  Aindi 
that  ill  money  in  Court  shall  be  laid  out  in  Bank  3  per  cent  an-  ^>'^®^^' 
■nities;  possibly,  however,  the  recent  stat  7  d&  8  Vic.  c.  5,  by 
which  the  3^  lOs.  per  cent,  stock  was  converted  into  3/.  55.  per 
cent  annuities,  may  make  an  alteration  in  this  req;>ectt  inasmuch 
as  this  stock  is  in  some  respects  now  the  more  permanent  of  the 
two.    Where  money  is  paid  in  under  an  Act,  the  statute  itself 
frequently  prescribes  the  securities  in  which  it  may  be  invested. 
The  dividends  and  interest  of  the  several  Stocks,  India  Bonds,  and 
other  seenrities,  are  received  by  the  Bank  as  they  become  due,  un- 
der a  power  of  attorney  from  the  Accountant-general,  and  placed 
to  the  credit  of  the  causes  and  accounts  to  which  they  respectively 
belong ;  the  Bank  sends  quarterly  to  the  Accountant-general's  O^ 
iee  e  book  called  the  dividend  book,  signed  by  an  officer  of  the 
Bank,  which  book,  containing  the  amount  of  the  securities  and 
interest  moneys  belonging  to  each  cause  and  account,  is  counter- 
signed by  the  Accountant-general,  and  entered  and  filed  at  the  R^ 
portOiBce. 

The  28th  Order  of  1833,  prescribes  the  form  in  which  the  or-  Form  of  orders 
den  are  to  be  drawn  up  by  the  Registrars,  upon  which  the  Ac-^^^^1^P 
ooontant-general  acts.    The  eflfect  of  it  is,  that  in  all  orders  for  trars. 
payment  or  delivery  in  or  outfof  the  Bank,  or  for  investment  or 
transfer  of  moneys  <Hr  effects,  the  exact  sum  shall  be  ascertained 
by  the  Registrar,  and  specified  in  the  order  in  words  written  at 
length  :  —  **  Except  in  the  case  of  residues  of  money  or  securities 
remaining  after  a  portion  directed  to  be  applied  for  particular  pur^ 

(c)  Ante,  p.  1458.  and  it  was  directed  to  be  laid  out  in 

J ^  If  the  ram  ia  very  large,  the  the  parchaae .  of  Exchequer  billa  in 

er  ought  to  direct  thai  the  money  parcels  of  50,000/.  each,  U  Rig.  Lib. 

be  laid  ont  in  portions,  as  was  done  1844,  B.  f.  389. 
in  the  ease  of  the  London  and  York        (a)  Seton,  p.  33. 
railway,  where  the  siim  was  850,0002. 
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How  enfiireed.  posesy  the  amount  of  which  eumotbe  ■toertamedaldMtniKof 
^"^^^^^^^^  makiog  the  Mid  order,  in  wfaieh  cans  the  order  ahdl  finok  W 
the  amount  of  noh  residnee,  and  flharea  of  reriduei^  dd  k  » 
certained  and  ipecified  bj  affidant** 

The  Order  also  proridea  that  both  the  peraooa  to  p^  in, aid- 
■o  the  peraraia  to  receire,  under  an  order,  ahall  be  daiprifcd  tf 
name,  and  their  namea  and  titlea  written  at  length,  empt  iiii 
oaae  of  bodiea  corporate,  companiea  or  aocietiea,  and  Mt  wmij 
as  plaintiffii,  or  petitioners,  or  the  like. 

It  abo  directs  that  in  all  orders  dirMdng  the  pajmsntflf  in* 
dends  and  annuities,  the  time  when  9  first  of  such  pqwiv 
shall  be  made,  and  when  aU,  subsequent  periodieal  fia^Wii 
whether  quarterly,  half  yearly,  yearly,  or  otherwise,  shdl  be  fe» 
fied  and  expressed  m  words  at  length.    Thai  all  orden  dimtaf 
the  laying  out  of  sums  of  money  of  uncertain  amount  in  d»par» 
chase  of  securities,  do  direct  thai  such  inrestments  ahall  be  arfs 
Afiiaa.  when  the  money  shall  amount  lo  a  competent  sum,  and  not  Moser. 
ter'i  leport  1*1^  remainder  of  the  Order  relates  lo  diflSHrent  cases  vbue  H 

apporttoning    is  r^rred  lo  a  Master  to  ajiportioo  money*  or  securities,  ml  |KO* 

2^1;^,       Tides  that  the  amount  shaU  be  ascertained  and  stated  in  the  i^OTt 
in  words  at  length:  —  ''Except  in  the  case  of  residue  of  wmey 
or  securities  remaining  after  a  portion  directed  to  be  ^fBd  to 
certain  purposes,  and  the  amount  of  which  portions  esnot  be  ai^ 
certained  at  the  time  of  making  such  report,  in  wUoh  caKtlse 
amount  of  such  residue  and  portions  shall  be  ascertdael  by  rfM^^ 
Tit"    It  also  directs  in  such  cases  that  the  names  of  the  penone^ 
to  pay  and  receire  shall  be  written  at  full  length. 
foreiM  orders'      '^**®  ^'^®'  ^®'  ^^^  payment  of  money,  transfer  of  stock,  or  de- 
fer payment  of  lirery  of  effects  into  Coart|kOught  to  state  a  time  within  which  it 
Court^  ^"***      is  to  be  complied  with  (/).    If  such  a  direction  be  onutted,  the 
decree  is  not  thereby  rendered  ineffectnal,  but  the  Court  will,opoo 
motion  for  that  purpose,  fix  a  time  for  the  performance  of  ^ 
act  (g).    The  order  having  been  duly  passed  and  entered,  a  copf 
thereof  endorsed  according  to  the  12th  Order  of  August,  1841  (i)i 
must  be  personally  served  upon  the  party  to  make  the  payment  bfr' 
fore  the  expiration  of  the  period  limited  by  the  order  for  thatpiu^ 
pose.    If  such  service  cannot  be  effected  within  this  time,  a  ido- 
tion  must  be  made  that  the  party  may  pay  in  the  money  within  a 
further  period  stated  by  the  notice  of  motion.    At  the  expiratioa 

(/)  11th  &,  12th  Orders,  August,       Ct)  Needham  v.  Needhtm,  1  Hue, 

(i)  See  ante,  p.  1S50. 
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of  the  period  limited  by  the  order,  apon  an  affidavit  of  personal  How  enforced 
aerricey  and  a  certificate  of  the  Accountant-general  that  the  money 
has  not  been  paid  in,  an  attachment  may  be  issued  against  the 
party  making  default  (t).     If  the  party  to  pay  in  the  money  be  a  As  against  a 
peer,  or  person  entitled  to  the  privilege  of  Parf^iament,  the  practice  K^^'^jSJn. 
seems  to  be  that  upon  his  making  default  afler  due  personal  service 
iqKm  him  of  a  copy  of  the  order,  a  motion  is  made  for  a  seques- 
tration urn,  and  in  the  event  of  the  money  not  being  then  paid,  an 
order  absdute  may  be  obtained  (i). 

Lastly,  it  may  be  obs^ed,  that  the  office  of  the  Accountant- 
general  was  created  b^pnat.  12  Gea  I.  c.  92,  and  that  the  provi- 
sions of  that  Act  still  regulate,  in  many  respects,  the  practice  in 
his  office. 

(0  Ante,  p.  561.  (k)  Crawley  v.  Clarke,  3  Bro.  C. 

C.  373. 
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CHAPTER   XL. 


THE  PAYMENT  OF  MONET  OR  TRANSFER  OP  BtOOK  OUT 
OF  COURT. 


By  decree. 


Carrying  over 
a  fund  to  a 
separate  ac- 
count. 


Liberty  to 
apply. 


Must  be  by 
petition. 


When,  in  the  progress  of  a  cause,  taoney  has  bete  pnd,  aloek 
transferred,  or  specific  articles  deposited  in  Court,  the  teller 
the  original  hearing  or  upon  further  directions  firequentlj  proiidef 
for  the  payment,  transfer,  or  delivery  of  the  same  to  the  pudei 
then  entitled  thereto.  It  however  often  happens  thattherigbtiof 
the  parties  to  the  effects  in  Court  at  the  time  ^ben  the  decree  ii 
made,  are  not  such  as  to  enable  the  Court  then  to  make  id  orier 
for  absolute  payment,  or  delivery  to  theqf^  Under  such  eireon- 
stances,  where  the  report  of  the  Master  finds  that  a  certUD  pRh 
portion  of  the  fund  in  Court,  or  a  precise  sum,  bdoogs  to  anj 
particular  party,  or  set  of  defendants,  then  if  there  i^  any  incom- 
brance  affecting  such  share,  or  if  the  interest  in  it  is  delayed  until 
the  happening  of  some  event,  as  for  instance,  till  a  party  attain  the 
age  of  twenty-one,  or  till  the  death  of  a  previous  tenant  for  life, 
the  Court  will,  on  the  hearing,  order  the  share  to  be  carried 
over  in  trust  in  the  cause  to  a  separate  account.  The  effect  of 
which  is,  that  on  the  person  entitled  to  this  share  subsequently  ap- 
plying for  payment,  it  will  not  be  requisite  to  serve  any  of  the 
parties  to  the  cause  with  notice  of  the  application  (1). 

In  such  a  case  the  decree  contains  a  direction  that  the  parties 
shall  have  liberty  to  apply,  so  that  when  the  interest  in  the  share 
has  become  absolute,  the  person  entitled  thereto  may  applj  fof 
payment  by  petition.  Formerly,  when  the  money  had  been  carried 
to  a  separate  account,  and  the  title  to  it  was  clear,  an  order  for 
payment  might  have  been  obtained  by  motion  (a)  (2),  but  Lord 
Langdale,  M.  R.,  has  refused  to  adopt  this  practice  (6)  (3). 


(a)  Heathcote  v.  Edwards,  3  Jac. 
504. 


10 


i' 


Garratt  v,  Niblock,  5  Bew. 


(1)  See  ex  parte  Van  Vorst,  1  Green,  Ch.  292. 

(2)  Where  money  is  placed  in  the  hands  of  the  receiver  pending  the  liti- 
gation, the  Court  mav,  on  the  decision  of  the  cause,  direct  its  appUcationon 
motion.'    Bank  of  Mobile  v.  Planters'  &  Merchants'  Bank,  1  Ala.  109. 

(3)  See  ex  parte  Van  Vorst,  1  Green  Ch.  292. 
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^  opon  the  beariug  of  a  petition  of  this  kind,  the  title  of    Prooeediag 
titioner^  to  the  immediate  payment  of  the  fund,  is  made  clear  '^^^IJ.^^IiJi^ 
fqiorts  of  the  Master  in  the  cause  or  hj  the  previous  orders 
Coart,  the  petition  must  be  supported  by  evidence  of  all  ?S|^!|*^  ^^ 
is  necessary  to  establish  the  title.    The  evidence  in  such  a 
gpea  by  affidavit ;   in  other  respects  the  same  mode  of 
ia  necessary  as  that  required  to  prove  similar  facts  upon  other 
int.    Application  should  also  be  made,  previously  to  pr^ 
tbe  petition,  to  the  Accountant-general  for  a  certificate  of 
KNBit  of  the  fund  fpught  to  be  affected,  as  well  for  the  pur- 
f  stating  correctiy^the  items  in  the  petition,  and  the  accounts 
9h  tbey  stand,  as  also  for  the  sake  of  ascertaining  whether  Certificate  of 
Ifoted  by  any  stop  order.    Moreover  it  is  absolutely  neces-  ^e«S!!*"*^ 
\9X  Ibis  certificate  should  be  left  with  the  Registrar  when  the 
opon  the  petition  is  bespoken  (1). 


H  g^BWil  rule,  upon  the  presentation  of  a  petition  of  this  To  whom  pay- 
km  Court  will  not  make  an  order  for  payment  to  any  person  ™®°*  ordered. 
,  Ibe  person  or  persons  entitled  to  the  money.     Where,  how- 
ibe  fimd  is  small  in  amount,  or  has  to  be  divided  amongst  so 
thai  the  share  of  each  would  be  small  (6),  and  consequently 
penae  of  separate  orders  and  powers  of  attorney  would  be 
tvnly  the  Court  has  ordered  payment  to  the  solicitor  upon  his 
takiipf  to  distribute  the  fund  among  the  petitioners. 
lie  ease  of  Kelsall  v.  Minton  (c).  Lord  Langdale,  M.  R.,  To  the  lolici- 
'  thiA  the  rule  which  he  had  adopted,  and  which  must  be  fol-  *®^  ^^  ^^' 
OD  that  occasion,  was  not  to  make  any  such  order  unless  the 
tR  pfijuog  for  payment  to  the  solicitor  was  signed  by  the  par- 
r  HB^ss  a  written  authority  was  produced,  signed  by  the 
1^  eUtiag  that  they  were  desirqps  that  their  money  should  be 

0  the  solicitor  "  (2). 

% 
kftSKoeediag  102. ;  see  Brand-        (c)  2  Beav.  361. 
BnBd4e,J«e.48. 

[b  all  easts  of  ^eeial  applications  for  orders  to  pay  out  money  brought 
NUrt,  the  party  applying  must  produce  the  certificftte  of  the  registrar 
k,  inth  whom  the  money  was  deposited,  showing  the  amount  of  the 
md  the  way  in  which  it  is  invested,  and  the  claims,  if  any ,  which  have 
lade  thereon,  so  that  an  order  may  be  entered  to  enable  the  applicant 
in  the  fund.  Holbert  «.  McEav,  8  Paige,  652. 
V?faere  the  fVind  was  clear,  and  the  rights  of  the  re^peetive  parties  as- 
m^  the  Coort  directed,  pending  the  accoont,  a  part  of  the  money  to 

1  to  the  toUciter  of  in&nt  plain&s,  towards  farther  defraying  the  past 
taie  azpenses  of  the  suit,  and  the  interest  on  the  residue  of  the  portion 
I  to  saeli  infants,  to  be  paid  as  it  accrued  to  their  mother,  for  their 
uj  mi^tenance  and  education.  Meth.  Epis.  Church  «.  Jaques,  3 
Cb.l. 
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To  what  Per-  It  is  onlj  when  the  amooiit  of  the  fimd  k  tmall  that  thepMnl 
"^  nST"^  ^^  ^  rdtied  by  aUowing  the  solicitor  to  receife  tbetbndirite 
v^^^s^-^^  t  power  of  attorney;  bat  where  a  regular  power  of  atlonflf,* 
Topexm  thorizing  a  particular  person  specifically  to  receife  AeMii 
V^^^^  qaestion  has  been  doly  ezecnted,  it  seems  that,  however IqiAe 
attoniey.  amount,  the  Court  will  iqKxi  proof  of  the  due  eaecotJMrfth 
Forai  of  pati*  power,  and  that  the  same  is  still  in  force,  order  paynrntli'ib 
tioninnicha  porson  so  aathcMrized  (d)  (1).  In  such  a  case  perhaps,  riiislij.lk 
petition  ought  to  be  by  the  attorney  as  wdU  as  by  the  party,  bt 
▼eiy  recent  case  of  The  Harqnisof  Hertfixd  9.  TheEalof  I«» 
dale  (e),  Lord  Langdale,  M.  R.,  ordered  payment  to  a  soBdhi 
fidly  anthoriied  by  a  power  of  attorney  from  the  kgateevintii 
amount  was  little  short  of  100,0001  In  this  case  the  petiliaBW 
supported  by  an  affidavit  of  die  due  ezecutioD  of  the  power,  mi 
that  it  was  stiD  in  force.  The  p6wer  itself  was  so  wcrdei  wte 
it  did  not  become  inoperative  immediately  upon  the  dsadiif  Ae 
party.  The  order  did  not  aibct  any  funds  in  Court  in  theMM; 
but  directed  the  executors  to  pay  the  sum  in  question  oalflf  Ae 
assets  in  their  hands,  they  neither  oppoihg  nor 


Whether  pay-      Tliere  is  a  case  of  Carr  9.  Estalmoke  (/),  where  a  Iw  d 

ordered  to  a     ^^^  ^^  ordered  to  be  paid  to  a  person  having  a  genera!  poiW  of 

pei^on  under  a  attorney  from  the  legatee,  without  any  power  authorizing  kio  to 

^neral  autho-  j^^^y^^  ^y^  legacy  specifically.     In  this  case,  howerer,  llie  cir- 

Accoantant-     cumstances  disclosed  by  the  affidavits  were  special,  and  it  seems 

general  acts     doubtfal  whether  the  authority  would  be  followed  excq^  under  like 

aUorney7*'^  circumstances.    When  an  order  for  payment  has  been  mtde  to 

the  party  himself,  it  is  the  ordinary  practice  for  the  Aceoontint- 

general  to  make  the  payment  to  persons  authorized  by  power  of 

attorney  {g).  ^  1 

Payment  to  a       If  the  order  is  made  for  the  payment  to  the  party  himself,  or  his 

P*"^2*^"P'®*  personal  representative,  then,  in  the  e?ent  of  the  death  of  the  party 

before  payment  has  been  made,  the  Accountant-general  willreeerre 

(d)  Hill  V.  Chapman,  11  Ves.  239.  powen  moet  be  exeented  asdioifi- 

(«)    14th  January,  1846,  ez  rela-  ed,  see  Hntcheon  v.  filanniiiflMfS 

tione  Mr.  Tripp.  Ves.  823;   Lord  Kinnaird  f .  U47 

(/)  2  Cox,  390.  Saltonn,  1  Madd.  287;   Gtfvef  «. 

(i)  For  the  mode  in  which  snch  Hibbert,  IJ.  db  W.  180. 

Q)  Money  may,  upon  the  production  of  the  proper  vouchers,  be  pudont 
of  Court  to  the  attorney  in  fact  of  the  party.     Hoge  v.  Penn,  1  BIixm1,40. 

But  it  will  not  be  paid  out  to  a  guardian  ad  litem  of  an  infknt  party.  Conie 
e.  Clarke,  1  Bland,  85.  After  a  sale  to  effect  a  division,  however,  the  ilure 
awarded  to  the  infant  may  be  paid  to  the  mother,  on  her  giving  bond  to  M- 
count  as  guardian.    Spurrier  v.  Spurrier,  1  Bland,  477. 
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)  probate  of  the  will  as  proof  of  the  death,  and  will  pay  the  per-     When  the 
nal  lepresentatWe  (h).  ^ibSed" 

lb  tlie  case  of  Moody  v.  Bainbridge  (t)^  such  an  order  was  made  v^^-v^^^ 
r  pajfinent  to  a  party,  or  his  personal  representatives,  of  a  legacy ;  Payment  to 

died,  learing  an  executrix,  and  two  executors ;   the  executrix  Ju^f^n^°J|J," 
id,  thereupon  the  Accountant-general  refused  to  pay  the  legacy  of  three. 
der  a  power  of  attorney  from  the  surviving  co-executors  without 
iiflchirge  from  the  executor  of  the  deceased  executrix.  ^  On  an 
plication  to  the  Court,  an  order  was  made  to  pay  the  legacy  to 
a  sofming  executors.    If,  however,  the  order  is  made  for  pay-  When  order 
mt  to  a  party  without  introducing  the  words  •'  or  his  personal  n*!)'t  to^Se°*  " 
pieseDtatifes,"  or  words  of  similar  effect,  the  Accountant-general  party,  or  his 
II  not  act  upon  the  order  after  the  death  of  the  party,  but  an  ^l^^^^^' 
pficatkm  to  the  Court  will  be  necessary. 

It  is  stated,  that  however  small  the  amount  of  the  fund  to  be  When  prero- 
id  OQt  of  Court  a  prerogative  probate  is  always  necessary  {k) ;  ^^^^^^ 
i  practice,  however,  is,  where  the  sum  does  not  exceed  30/.  for 
3  Aeeountant-general  to  pay  to  a  personal  representative  under  a 
cmncial  probate.        t> 

A  connderable  interval  of  time  frequently  occurs  after  the  hear-  Orders  for  pay- 
g  of  a  cause  before  any  person  acquires  such  an  interest  in  the  n>«"\tof  ™on«y* 
ad  in  Court  as  to  be  entitled  to  obtain  an  order  for  payment.     In  abatement  of 
mj  cases,  therefore,  when  the  period  arrives,  the  cause  will  have  ***•  ■^** 
come  abated,  and  it  is  therefore  of  some  consequence  to  cen- 
ter in  what  cases  the  Court  will  make  an  order  for  the  payment 

money  oat  of  Court,  notwithstanding  the  suit  has  abated.    It  is 
ited  in  an  old  case,  that  "  it  was  every  day's  practice  to  order 
31167  oat  of  Court  to  the  party  entitled  by  the  decree,  notwith- 
mding  the  death  of  some  of  the  parties  "  (/). 
In  the  case  of  Roundell  v,  Currer  (m),  the  fund  had  been  car- 
dd  to  the  separate  account  of  the  plaintiff,  and  after  his  death  a 
rtition    was  presented  by  his  personal  representative  for  pay- 
snt  of  the  fund.     The  right  to  it  was  clear,  but  there  was  a  doubt  When  abate- 
lether  an  order  could  be  made  in  a  cause  after  an  entire  abate-  ^ui^eath 
mt  by  the  death  of  the  plaintiff;  Lord  Eldon,  after  considera-  of theplauntift 
n,  made  the  order  (n). 

In  a  case  of  Legard  v,  Hodges  (o),  a  petition  was  presented  in  When  all  the 
Tory  old  cause,  and  from  the  title  of  the  petition  it  appear-  Parties  to  the 

'A)  Clayton  v.  Gresham,  10  Ves.  (m)  6  Ves.  250'. 

9.  (n)   See  also  Lord  Shipbrooke  v. 

;t)  6  Mad.  107.  Lord  Hinchinbrook,  13  Ves.  387. 

[k)  Thomaa«.Davies,12Ve8.417.  (o)    V.  C.  of  England,  26  Jnly, 

'1)    Finch  «.  Lord  Winchelsea,  1844,  ex  relatione  Mr.  Tripp. 
ch.  17S7;  £q.  Ca.  Abr.  2. 
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When  the     ed  that  all  the  plaintiflb  and  defendants  were  then  dead  (p).  Ij 

^^i^,       the  decree,  liberty  to  apply  had  been  reserfed  upon  the  dedioft 

y^^^s^^^^  certain  tenant  for  life ;  and  it  was  the  death  of  this  tenant  fa  Kb 

which  gave  to  the  petitioner  his  right  to  the  fond.    Notwidiiltid* 

ing  the  complete  abatement  of  the  causey  the  V.  C.  of  &fiad, 

in  the  first  instance,  directed  a  reference  to  the  Master,  mi  Mffm 

his  report  made  an  order  for  the  payment  of  the  fund  ootof  Cowl 

In  the  case  of  Wright  v.  Mitchell  (q),  a  bill  had  bevirito 

set  aside  the  assignment  of  a  lease,  and  the  tenants  ImigMle 

parties  had  paid  the  rent  into  Court.    The  bill  was  ^uaimA 

Order  for  pa^-  for  want  of  prosecution,  and  afterwards  upon  motion  by  the  » 

^!nl*of  biuT'  B^^^  ^^  ^^  '^^^  ^^^  payment  <^  the  money  to  them,  Losd  B- 

don  held  that  the  Court  had  a  jurisdiction  to  make  an  older  fa 

payment  of  the  money  out  of  Court  notwithstanding  the  bill  M 

been  dismissed. 

Money  paid  Another  instance  in  which  the  Court  orders  money  to  be  Nid 
oyer  to  a  sepa-  •  • 

rate  account     ovei  to  a  separate  account  occurs  when  the  party  enlitM Hi  > 

where  oarty  a  married  woman.  In  such  a  case  the  practice  is,  notwidiilttd- 
roarried  "^  ^E  ^^  interest  in  the  fund  is  immediate,  for  the  Court  aotis  di- 
woman.  cree  to  order  payment  at  once,  but  to  direct  that  the  fend  beetfried 

to  the  account  of  her  and  her  husband  (r ).  After  the  fend  hai  ben 
thus  transferred,  a  petition  may  be  presented  by  the  hosbiod  and 
wife,  or  such  a  petition  may  come  on  together  with  tbe  eiiue  oo 
further  directions.  In  one  case  Sir  J.  L.  Knight  Brace,  V.  C, 
is  reported  to  have  ordered  payment  to  a  married  woman  npon 
petition  without  the  fund  having  been  carried  over  to  her  Beptrale 
account,  where  it  consisted  of  an  unascertained  residue  after  pay- 
ment of  costs  (q).  The  practice  upon  the  hearing  of  such  a  peti- 
tion, and  the  evidence  that  must  be  adduced  in  support  of  it,  hare 
been  stated  in  a  former  part  of  this  work  (r). 

Manner  of  When  any  sum  or  stock  is  directed  by  any  order  to  be  carried 

transfernng  •'  i  i        a  •    • 

stock  or  funds  over  from  one  cause  to  another,  the  Accountant-general  signa  a 

from  one  ac-  certificate  to  the  Bank,  directing  such  sum  of  cash  or  stock,  in  a 
count  to  .      ,  .  .    •  ^\.^, 

another.  particular  cause  or  account,  to  be  carried  over  to  some  owcr 

cause  or  account,  mentioning  the  order  under  the  authority  of 

which  such  carrying  over  is  directed  ;  the  Bank  then  sends  a  cir- 

tificate  to  the  Accountant-general's  office  of  such  carrying  over 

having  been  made  ;  the  Accountant-general  then  signs  another 

(p)   Reported   on   the   hearing,  4         (a)  Packer  v.  Packer,  1  Col^'t 
Bro.  C.  C.  421.  and  see  ante,  p.  117. 

(q)  18  Ves.  293.  (r)  Ante,  pp.  117, 121. 


28; 


(r)  Campbell  v.  Harding,  6  Sim. 
3. 
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eettiicafee  of  sack  ctrrying  over^  which  is  t&nexed  to  the  Bank  T«  a  mmrried 
oeitifieile  for  the  purpose  <^  being  entered  and  filed  in  the  Report  y^p^^^!^^ 
Office. 

Thmt^  af  e  some  cases  where,  althongh  the  interest  of  a  party  When  money 
h  *e  ftmd  is  not  absolute  bnt  subject  to  a  contingency,  the  Conrt  ^^  ^  be  p&id 
hm  oiAemi  payment  of  the  money,  the  contingency  being  re- out  to  a  party 
I  the  parties  receiving  the  money  entering  into  a  recog-  ]|^bjcct  to  a^** 
I  to  refund  it  in  the  event  at  the  happening  of  the  contin-  contingency. 
gmey  ;  this  was  done  in  the  case  of  Leng  v.  Hodges  (t),  where 
the  right  of  the  parties  was  subject  to  the  contingency  of  a  female 
who  was  then  of  the  age  of  fifty-five  years,  and  unmarried,  having 

In  the  case  of  Brown  tr.  Pringle  (I),  a  legacy  to  a  woman  for 
Hfo,  inth  rasninder  to  her  children,  was  paid  out  of  Coort  on  the 
petition  of  the  mother  and  children,  the  children  having  attain- 
ed tw^enty<K>ne,  and  the  mother  being  sixty-six  years  of  age.  In 
Ibis  ease,  tlw  fond  being  small  and  the  contingency  remote,  Shr 
J.  Wigram^  V.  C,  only  ordered  the  parties  to  undertake  to  ae- 
^ennl  for  H  as  the  Coort  should  direct  in  case  of  other  children 
bong  bom,  and  no  recognizances  were  entered  inta 

Having  considered  the  circumstances  under  which  an  order  for  Manner  in 
payment  of  money  out  of  Court  may  be  obtained,  it  remains  to  ^bich  ordera 
state  the  BMumer  in  which  such  orders  are  carried  into  efiect    In  money  are  car- 
tie  first  place,  the  order  must  be  duly  passed  and  entered,  and  "®^^''^®^^^' 
Ua  wMi  the  Accountant-general,  who  will  not  act  upon  a  Report 
Offiee  copy  Aereof,  or  a  Registrar's  office  cq>y,  unless  an  affi- 
4a^l  IS  piodaoed  to  him  that  the  original  is  lost  and  cannot  be 


For  each  sum  of  money  directed  to  be  paid  out,  the  Account- 
•nA-general  dtaws  on  the  Bank  by  a  ppte,  or  cheque  under  his 
1,  entitled  in  the  particular  cause  or  account  out  of  which  the 
is  to  be  paid ;  this  note  is  entered  at  the  Report  Office, 
and  marked  and  countersigned  by  one  of  the  Registrars  of  the 
Conrt  If  the  money  for  which  such  note  is  drawn,  is  not  for  in- 
terest or  maintenance,  the  Accountantpgeneral  signs  a  certificate 
€t  match  note,  which  certificate  is  entered  and  marked  at  the  Re- 
port Office. 

^t  the  foot  of  the  note  or  cheque  there  is  a  proviso  that  if  not  cheque  be- 
paid  within  a  month  it  is  void  :  accordingly,  where  a  cheque  was  comes  void  if 
alleged  to  have  been  accidentally  destroyed,  the  Court,  though  not  °^^  ^      ^^* 

(s)  Jacob,  585;  eee  also  DeffliM  v.    «.  Long,  cited  19  Ves.  571. 
Goldschmit,  19  Vee .  566 ;  and  Payne        (t)  4  Hare,  124. 
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Manner  of 
Payment. 


Manner  in 

iffhich  tlock  is 
tranaferred  out 
of  CoLirti 


Sales  of  Ex- 
chequer bills. 


Delivery  out  of 
Exchequer 

bills. 


satisfied  with  the  evidence  of  ila  deitructidQ,  directed  i  nw 
cheque  to  issue,  as  the  former  beiog  out  of  time  would  not  bin 
heen  paid  if  presented  {«)* 

When  any  stock  is  hy  any  order  directed  to  be  transferred,  of 
when  any  stock,  Exchequer  bills,  or  India  bonds,  are  Uj  any  of<ier 
directed  to  be  sold  j  or  when  any  India  bonds,  Exchequer  M\s 
or  specitic  articles  id  packEiges,  are  hy  any  order  directed  lo  bl 
delivered  out,  the  party >  or  his  solicitor,  bringa  to  the  AosskoUf 
ant-generaJ's  Office  a  certificate  fi-om  one  of  the  Regiitrinoltbe 
Court  of  what  stock  ia  to  be  transferred,  and  to  whom  ;  or  of  Ike 
stock,  bills,  or  bonds  to  be  sold,  and  to  what  amount ;  or  of  tbr 
bills,  bonds,  or  specific  things  in  packages  to  be  delirered  oaij  aad 
to  whom,  and  from  what  cause  or  account 

In  transfers  or  sales  of  stock,  the  Accountant-geoeral  sends  t* 
the  Bank  the  Registrar's  certificate  authorizing  the  tran^  ef 
0a) e  which  is  retained  by  the  Bank,  as  their  authority  for  prrmtt- 
ting  the  transfer  to  be  made ;  he  then  signs  a  certificate  of  ^u 
having  made  such  transfer,  and  of  the  cause  or  accoant  (rom 
which  the  same  is  made,  and  the  amount  for  which  the  *ime  *m 
sold,  to  be  filed  in  the  Report  Office.  In  sales  of  stock,  the  Ac* 
count  ant-general  also  signs  a  certificate  of  the  stock  sotd,  and  the 
money  miaed  by  such  sale. 

On  sales  of  Exchequer  bills,  or  India  bonds,  the  Rcgistnr's  cer- 
tificate is  countersigned  by  the  Accountant-genenI,  who,  after 
having  received  from  the  Bank  a  certificate  of  the  particular  bills 
or  bonds  sold,. the  amount  of  the  money  raised,  and  the  cause  or 
account  in  which  the  sale  is  made,  signs  another  certificate  of  the 
particulars  of  such  sale  and  annexes  it  to  the  Bank  certificate,  to 
be  filed  in  the  Report  Office. 

When  Exchequer  bills  and  such  other  things  as  before  mm 
tioned  are  delivered  out,  the  Registrar's  certificate  is  counter- 
signed by  the  Accountant-general  and  sent  to  the  Bank ;  and  the 
Bank  having  sent  to  the  Accountant-general  a  certificate  of  the 
particulars  of  such  bills,  and  other  things  delivered  out,  and  to 
whom,  and  from  what  cause  or  account,  the  Accountant-general 
signs  another  certificate  of  such  delivery  and  annexes  it  to  the 
Bank  certificate,  to  be  filed  in  the  Report  Office. 

Formerly,  when  any  Exchequer  bills  were  paid  ofifor  exchanged, 
it  was  necessary  that  the  order  to  receive  the  principal  and  inter- 
est, and  a  request  that  the  principal  and  interest  due  on  the  bills 
might  be  received,  or  that  the  Exchequer  bills  might  be  ex- 


I 


I 


(n)  Taylor  c.  Scrivena,  1  Beav.  671. 
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{ed,  should  have  been  left  at  the  Accountant-general's  Office.    Payment  or 

omission  to  give  such  directions,  caused  considerable  loss  by    £zcheqoer 

n  of  the  interest  upon  the  bills  ceasing.     Accordingly,  by  a        Bills. 

ral  Order  of  the  28th  August,  1828  (x),  the  Bank  is  now  en-  ^^-^^^n-^*^-^ 

to  receive  the  interest  upon  Exchequer  bills  and  exchange  j^^^^^'^^^^'' 

une  for  nevir  bills,  in  case  such  new  bills  are  issued,  or  to  change  Ezche- 

re  the  principal  and  interest  due  on  such  bills  as  cannot  be  J^«' '>i?l«t  •^d 

mged  without  any  direction  from  the  Accountant-general,  principal  and 

a  sueh  case  the  Bank  is  to  certify  to  the  Accountant-general  ""^reit  with- 
,..-,.-,  ,  .  out  airecUoni 

mi  any  direction  from  him  for  that  purpose,  the  numbers,  from  the  Ac- 

y  and  sums  of  the  Exchequer  bills  so  exchanged  or  paid  off,  coontaiit 

the  causes  and  accounts  to  which  they  were  respectively^ 

i,  and  also  the  numbers,  dates,  and  sums  of  the  new  bills 

in  exchange,  and  the  amount  of  the  interest  or  principal, 
iterest  (as  the  case  may  be)  received  on  each  bill  or  set  of 
placed  to  the^  same  cause,  matter,  or  account 

conclnsion  it  may  be  convenient  here  to  observe,  that  when  Practice  when 
der  for  payment  of  money  out  of  Court  has  been  made,  an  J^yment  Li  ap- 
1  will  not  stop  the  execution  of  the  order ;  but  from  the  case  pealed  against. 
srgotQD  V,  Tadman  (^),  it  appears  that  the  Accountant-gen- 
« justified  in  not  complying  with  an  order  for  payment  until 

has  been  sufficient  time  for  the  appellant  to  make  a  special 
satioD  for  a  stay  of  proceedings  to  the  Court  below. 

Orders  by  O.  W.  Sanders,  Vol.        (y)  1  Rns.  d&  M.  331. 
96. 
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CHAPTER  XL!. 

or  THE  PRODUCTION  OF  DOCUMEHTS. 
Section  I. — Production  hy  tke  Dtfendant. 


■I 


General  prin^       It  is  the  constant  practice  of  the  Court  of  Chancerj  bdbretk 

ciples  concern-  hearing  of  a  cause,  to  allow  a  plaintiff  to  move  for  the  prodiwtiQi 
ing  the  juris-  o  »  r  r 

diction  to  order  of  documents  relevant  to  the  matters  in  question,  which  hafe  beet 
production  of  admitted  by  the  defendant's  answer  to  be  in  his  possession  or  poi^ 
er.  This  power  to  order  the  production  of  documents  trim  oit 
of  that  general  jurisdiction  for  the  purpose  of  discoveiy  wUek  in 
all  proceedings  in  Equity  constitutes  a  peculiar  and  impoitnt  fea- 
ture, and,  in  some  instances,  forms  as  it  were  the  rery  tomM/m 
for  the  interference  of  the  Court  So  far  as  this  jurisdietiov  f»> 
lates  to  what  is  required  to  be  stated  fully  upon  the  tnswer  'ttrit, 
and  to  the  disclosure  of  facts  within  th^  defendant's  kaomkiftf 
the  subject  may  have  already  perhaps  been  discussed  at  sofficieot 
length ;  but  it  still  remains  to  inquire  briefly  into  sach  principles 
relative  to  discovery  as  may  serve  to  explain  the  right  of  tbc  plain- 
tiff to  inspect  deeds  and  writings  in  the  defendant's  possession 
and  the  rules  of  practice  regulating  applications  for  theii  piodac- 
tion  (1). 
Proposition  ^^  ^^®  plaintiff's  privilege  to  move  for  the  production  of  doco- 

sutin^  the  ments  is  a  part  of  his  general  right  to  discovery,  it  may  be  con- 
to'dbc^ery^^'  venient  to  state  the  proposition  in  which  this  right  is  accurately 
expressed.  According  to  Sir  J.  Wigram,  V.  C,  in  his  treatise 
upon  the  subject,  '*  It  is  the  right,  as  a  general  rule,  of  a  plaintiff 
in  Equity  to  exact  from  the  defendant  a  discovery  upon  oath  as  to 
all  matters  of  fact  which  being  well  pleaded  in  the  bill  are  mate- 
rial to  the  plaintiff's  case  about  to  come  on  for  trial,  and  which 
the  defendant  does  not  by  his  form  of  pleading  admit." 
Applies  to  It  is  obvious,  from  the  terms  in  which  this  proposition  is  word- 

motions  for       ed,  that  the  right  of  the  plaintiff  to  discovery  is  not  unlimited,   h 
production  of         ,  ,   .      /.  i,       i  i  .   t     .  i-       •         _*  i^ 

documents.       order  to  explam  fully  the  extent  to  which  it  applies  it  must  be 

(1)  Previous  to  the  final  hearing  of  a  cause,  the  Court  orders  the  produc- 
tion of  books  and  papers  only  upon  two  principles  ;  security  pending  the  Uti- 
gation,  and  discovery  or  inspection,  for  the  purposes  of  the  suit  in  Coait. 
Watts  V.  Lawrence,  3  Paige,  159 
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mrj  to  inveatigate  what,  upon  any  given  ttate  of  the  plead-  ^^  what  man- 

aie  material  facts  to  the  plaintiff's  case  about  to  come  on  for 

'  when  a  fact  may  be  said  to  be  well  pleaded  ?  and  what  the 

dsBt  tn  every  case  admits  by  his  form  of  pleading  ?    Many 

186  Bubjects  have  been  discussed  in  fiormer  parts  of  this  trea- 

i),  and  win  be  found  ftQly  explained  in  Sir  J.  Wigram's  work 

tlie  subject.    It  is  sufficient  here  to  state^  that  the  general 

iples  relative  to  discovery  apply  as  well  to  motions  for  the 

loltoa  of  documents  as  to  the  direct  disclosure  of  l&ols  by 


» tii^  of  the  plaintiff  to  obtain  a  knowledge  of  the  conleiits  Fonner  pnc* 
OHMbIb  in  the  defendant's  possession,  was  formerly  exercised  ^>^®' 
B  ImD  being  so  framed,  as  that  it  called  upon  the  defendant  to 
■th  the  shiMt  contents  of  the  deeds  in  question  or  to  prodnee 
U^  then,  up<m  the  ooming  in  of  the  answer^  the  defendant 
ttad  the  possession  of  certain  deeds,  and  so  descdbed  then  as 
liey  could  be  identified,  the  Ck>urt,  unless  sufficient  disclosure 
leen  made  of  their  contents  by  the  answer,  would  have  ordecied 
.  to  he  produced  (6).    The  expense  of  setting  out  the  oontcots  Modern  prac- 
deed  kthe  answer  has,  in  some  reapeds,  modified  this  prac-  ^*^' 
aad  the  euatom  is  now  far  the  plaintiff  to  charge  generdly  in 
>iD,  that  the  defendi^t  has  deeds  and  documents  relating  to 
oattSBSin  question  in  his  possession  (1).    Upon  this  charge, 
rogajorics  nM>re  or  less  searching,  according  to  the  nature  of 
we,  are  usually  introduced  so  as  to  extort  firom  the  defendant 
ar  admission  of  the  possession  of  the  required  documents.    If 
SM  ariaiission  be  obtained,  h  is  thai  competent  for  the  plain- 
)  andy  to  tiie  Court  by  mcttion,  that  the  defendant  inay  pro- 
wl ieav«  with  the  Clerk  of  Records  and  Writs  the  required 
(c). 


et  p.  600, 691, 828.  (c)  Bettnon  v.  Farringdoii«  3  P. 

Afl^9.Wright»14  Ves.dlS;  Wms.  363;  Tyler  v.  Drayton,  S  S. 

fiiaa  la  FrinceM  of  Wales  v.  >Jb  8. 909 ;  Evans  «.  Richard,  1  Sw.  7. 
af  XiMipaol,  1  Sw.  123. 

In  a  bin  ibr  discoyery  and  prodactioa  of  deeds,  it  is  absolutely  neees- 
lo  tharge  that  the  deeds  have  come  to,  or  are  in  the  hands  of;  the  de- 
al.   Soagh«.Martin,2I>ev.  ABat.  Eq.Sae. 

aen  the  slaiBtiff ellefes  that  he  has  never  seen  an  orif inal  deed  ag^ainst 
1  he  seeks  relief,  ana  prays  that  the  same  may  be  produced  for  ms  in- 
ioq,  the  defendant  is  not  bound  to  make  the  deed  part  of  his  answer,  or 
c  it  to  It  The  plaixAiiF  must,  in  «uch  com,  obtain  an  order  from  the 
t  lor  tiie  production  of  the  deed ;  which  order,  if  disobeyed,  will  put  the 
^kntla  -contei^pt  and  by  consequence  prevent  him  from  making  any 
H  in  (he  dause.    Smith  v.  Thomas,  2  Dev.  d&  3at.  £q.  126. 


QXM 


Ofii§  Pr§Au!iim  rf 


In  what 
ner  dbtaiBfld. 


.•till 


eiples  1 
apply. 


Motion  fot 
prodnotion  ii 
in  the  natura 
of  an  excep- 
tion to  the 


General  nap 
toreofobjeo- 
tionato 
prodnotion. 


Objections 
arising  from 
want  of  saffi- 
cient  admis- 
sion of 
possession. 


ThiB  change  in  the  mode  of  proceedings  bj  wUfih  the  tettiy 
finth  of  the  deed  in  the  answer  ia  rendered  unneeeaaKy,  haiair 
altered  the  principles  according  to  which  prodaedoo  k  oaiwi 
If,  under  the  former  practice,  the  plaintiff  could  hate  enplri  It 
the  answer  fox  not  setting  oat  the  reqoired  doeamentBptlHt  miar 
the  present  practice,  he  will  be  entitled  to  move  ffar  the  fiaii^ 
tion,  so  that,  in  the  language  of  Lord  Eldon,  the  motuniiiiaA- 
stance  the  same  as  an  ezcq>tion  to  the  answer  (d).  Ths  mtUr 
gatioD,  therefore,  of 'the  circnmsCanees  under  whioh  Aa  |lmlir 
maj  move  for  the  production  of  documents,  is  verj  idantelwk 
a  determination  of  the  extent  to  which  an  answer  may  be  oblaBii 
from  the  defendant,  and  of  the  particular  ezeoptions  y 
be  urged  by  him  (e),  as  reasons  against  the  required 
These  objections  to  the  production  of  documents  appev  ti  H 
First,  that  the  plaintiff  is  thereby  seeking  diseoveiy  not  nliMl 
to  his  case;  that  is  to  say,  that  he  is  requiring  ■nmethisg  Iqpl 
that  to  which  the  rules  of  the  Court  entitle  him  (/). 

Secondly,  it  may  be  objected  that  even  supposing  tb  im- 
ments  to  be  relevant  to  the  plaintiff's  case,  and  such  as  ha  ai^ 
have  an  interest  in  inspecting,  still  that  the  defendant  itcm^fMi 
from  their  production  by  some  particular  circumstaneai'  mmV 
out  of  the  nature  of  the  documents  themifelves. 

Thirdly,  the  answer  may  not  contain  a  sufficient  adiaiiiioD  of 
the  possession  of  the  documents  by  the  defendant,  or  there  mj 
not  be  in  it  a  sufficiently  accurate  description  of  them  to  enable 
the  Court  to  make  any  order  for  their  production. 

The  two  former  of  these  objections,  namely,  that  the  piling 
is  seeking  discovery  beyond  what  his  general  right  entitles  biffl 
to,  and  that  the  documents  in  question  are  specially  exempted,  ire 
not  confined  to  motions  for  the  production  of  documents;  but  ire 
objections  that  may  also  be  urged  against  the  disclosure  of  b^ 
in  the  answer  itself.  They  arise  out  of  the  general  principlei'^ 
lating  to  the  right  of  discovery  in  Equity.  The  last  objectioD  Ins 
reference  peculiarly  to  motions  for  the  production  of  docoffleBti. 
Moreover,  as  in  all  cases  the  burden  is  upon  the  plaintiS)  bo  to 
make  out  his  case  as  to  preclude  an  objection  of  this  kind  from 
being  raised,  it  is  desirable,  in  the  first  instance,  to  consider  ob- 
jections of  this  last  description.    The  points  to  be  determmed  ire, 

(d)  Someryille  v.  Mackay,  16  Ves. 
387 ;  Unsworth  v.  Woodcock,  3  Mad. 
432. 


(e)  Ante,  p.  8S 


The  limitation  of  the  plain- 


tiff's right  may  be  either  in  c 
qaence  of  the  nature  of  the  fait,<* 
in  consequence  of  the  nature  of  the 
pleadings  when  the  motion  if  mi^- 


ProAi£HoH  by  the  Defendant,  2a 

what  is  a  tafficient  admission  of  possession  by  the  defendant!  Different 
WfaH  constitutes  a  sufficient  description  of  them  to  entitle  the  oblecUoni 
plaintiff  to  more  for  their  production?  And  how  he  may  estab-  v^^n/^«>^ 
liafa  Ihese  facts  to  the  satisfaction  of  a  Court? 

As  a  general  rule,  the  plaintiff  must  be  able  to  read  from  the  m^^^^by 
an  admission  that  the  documents  for  which  the  motion  is  auwer. 


made  are  in  the  defendant's  possession  (g)  (1),  at  the  time  when 
tbe  motioti  is  made  (A).    In  the  case  of  Story  v.  Lord  J.  G. 
LeoiMML  (t),  Lord  Cottenham  granted  the  motion  for  the  produc- 
Uon  of  doettments,  making,  however,  the  following  observations: 
"  Wken  tlie  motion  was  argued  before  me  by  way  <^  appeal,  it  oc- 
curred to  me  that  there  might  be  some  doubt  whether  the  answer 
contoined  a  sufficient  admission  to  entitle  the  plaintiffii  to  move 
for  the  production  of  the  documents  in  question.    To  entitie  tlie 
plaintiffs  to  an  order  for  that  purpose,  they  must  show  an  admis- 
sion that  the  documents  which  they  seek  to  inspect  are  in  the  poa- 
sesrion  of  the  defendant,  and  that  they  are  of  a  nature  to  entitle 
the  plaintift  to  an  inspection  of  them ;  and  where  an  answer  is 
framed  ao  as  to  meet  the  form  of  words  commonly  used  in  tlie  in- 
terrogatory for  that  purpose,  no  question  of  this  kind  can  arise ; 
but  in  this  case  the  defendant  has  not  answered  the  interrogatory 
except  by  making  his  statement  as  to  the  documents  in  tilie  two 
acibedolea,  and  then  denying  in  the  words  of  the  interrogatory  the 
poaaeaaioD  <rf*any  others,  so  that  it  is  by  implication  only,  and  not 
by  any  direct  admission,  that  the  plaintifis  can  show  by  the  an- 
swer that  the  documents  fall  under  the  description  contained  in 
the  answer."    The  admission  of  possession  must  be  contained  in  ^^*^'*^ 
the  answer,  and  cannot  be  established  by  affidavit  (Jc),    In  itfae  proved  by  ti 


B,  however,  of  Addis  v.  Campbell  (^,  Lord  Langdale,  M.  E.,  davit. 
allowed  a  plaintiff,  upon  a  motion  of  this  kind,  to  verify  by  affi- 
davit documents  neither  admitted  nor  denied  by  the  answer,  which 
tended  to  establish  the  plaintiff's  right  to  production. 

If  the  documents  are  in  the  hands  of  an  agent  of  the  defendant  When  doc«- 
againat  whom  the  motion  is  made,  the  principle  of  the  Court  is,  j^ion^fiui 
that  the  posaessioQ  of  the  agent  is  the  possession  of  the  defendant  agent. 

(£)  Darwin  v.  Clarke,  8  Ves.  158  (t)  1  Mylne  i&  Craig,  534. 

[Somner'a  ed.  159,  Mr.  Hoyenden's  \k)  Barnett  v.  Noble,  1  J.  4^  W. 

note]  ;  Exskine  v.  Bite,  2  Coz,  226.  227. 

{k)  Heeman  v.  Midland,  4  Mad.  (I)  1  Beay.  261. 

(1)  Gibbens  v.  Ogden,  Halst.  Dig.  174. 

A  reference  to  docaments  is  not  sufficient  without  ako  admitting  that  they 
are  in  the  cnstody  or  power  of  the  defendant.  lb.  Watson  v.  Renwick,  4 
John.  Ch.  383. 


^042  Of  the  Produeticm  of  DoeumaUi. 

What  snffi-    himself  (m)  (1).    It  seems,  howerer,  necessary ,  thtt  thepenooii 

sUm^of  PoMes-  ^^^<>^  custody  the  documents  are,  should  hold  them  eidosiTdf 

sion.         for  the  defendant,  against  whom  the  motion  b  made;  fi)r,aoeori> 

^-^^^'''*^^  ing  to  Lord  Cottenham,  "  when  documents  are  stated  in  the  n- 

swer  to  be  in  the  possession  of  A.  B.  and  C.  yon  cannot  onier  Alt 

^^J^Jo?^^'  shall  produce  them,  and  that  for  the  best  possibh  mmm, 

defendant  and  namely,  that  he  could  not  produce  them  (n) ; "  and,  ipoD  the 

^^^"'  same  principle,  where  the  person  who  holds  them  is  the  igesl  of 

other  persons  as  well  as  the  defendant,  against  whom  the  Mte 

is  made,  it  seems  that  no  order  can  bo  made  for  the  pfoduetioaol 

Defendant  not  such  documents  (o).    This  principle,  however,  does  not  eHeod 

from  makinff    80  as  to  exonerate  a  defendant  from  making  a  discorery  of  iif 

diacovery  of    knowledge  he  may  be  able  to  obtain  by  in^>ecting  doeuiaenti  ii 

their  content..  ^^  ^^^^  possession  of  himself  and  others.    The  case  of  Tiykr 


V.  Rundell  (p),  has  been  before  the  Court  upon  sereral  ( 

and  the  unanimous  opinions  of  the  diflbrent  judges  eipUB  mj 

clearly  the  principles  upon  this  p^int. 

In  that  case,  the  plaintiff  was  the  executor  of  the  lessee  of  ee^ 
tain  mines.    The  bill  was  for  an  account    The  defendmti  ntt 
the  lessees  of  the  mines ;  they  were  also  directors  of  the  mmcii* 
tion  for  working  the  mines,  and  proprietors  and  sharehoUen  is 
the  concern.    Under  these  circumstances,  as  the  case  dme  ulti- 
mately before  Lord  Lyndhurst,  the  defendants,  in  their  eximioa- 
Defendant        tion  before  the  Master,  represented  that  they  were  nnabJe,  witiwot 
the  contents  of  ^^®  inspection  of  certain  documents,  to  give  any  farther  infonna- 
documents  in    tion  than  they  had  already  done ;  that  such  documents  were  in 
BessioiTofhrm-  ^^®  possession  of  the  secretary  and  underthe  joint  control  of  ihem- 
self  and  others  selves  and  their  co-directors  of  the  mining  association,  and  tkt 
the  other  directors  refused  to  allow  the  defendant  to  inspect  them. 
The  question  was,  whether  this  was  a  sufficient  examioatioD; 
Lord  Lyndhurst  held  that  it  was  not,  for  as  directors  they  had  a 
right  to  the  inspection  of  the  documents  at  any  time,  the  pooes- 
sion  of  the  secretary  was  their  possession,  and  their  co-directors 
had  no  right  to  exclude  them.     His  Lordship  concluded  by  say- 
ing, "  A  party  is  bound  to  inspect  and  answer  as  to  the  contcnta 

(m)  Murray  v.  Walter,  1  Cr.  &  P.  bum  r.  Ingleby,  1  My.  &  K.  61,  »i 

125 ;  Morrice  v.  Swaby,  2  Beav.  500 ;  the  observations  of  Lord  Cottenhm 

Wright  V.  Mayer,  6  Ves.  281  ;  Fen-  thereon  in  Murray  r.  Walter,  C  * 

wick  V.  Reed,  1  Mer.  114  ;  M'Cann  P.  125. 

V.  Bruce,  1  Hogan,  129.  (p)  Cr.  &  Ph.  104  ;  1  Ph.  222 ;  1 

(n)  Cr.  &  Ph.  124.  Y.  &  C.  128 ;  11  Sim.  391. 

(0)  See  however  the  case  of  Wal- 

(1)  Eager  v.  Wiswall,  2  Paige,  369,  cited  post,  2057,  note. 
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r  all  documents  that  are  in  his  poeseasion  or  power ;  and  all  which    What  suffi- 

e  ha*  m  right  to  ioapect,  provided  he  can  enforce  that  right,  are  a^'*of^t'2iS!i- 

1  lufl  pover.**  non. 

jLord  Gottenham,  in  the  same  case  (jp),  exhibits  very  clearly  the  ^»«^*v^"^-^ 

iffBreoce  between  ordering  a  defendant  to  produce  a  document  P»^>nc^n|>«- 

• .   •   ,     ,  ,         .  .  .  ,       ,  ,       ,     .       iween  ordering 

I  wlttfeii  be  has  only  a  joint  possession  with  others,  and  ordering  a  defendant  to 

defimdant  to  disclose  the  result  of  his  inspection  of  documents,  pi^no®  doon- 

Ucliy  though  not  in  his  exclusive  possession,  he  is  still  entitled  d^nng  him  tT 

>  penue,  saying,  —  '<  It  is  true,  that  the  rule  of  the  Court  adopted  diaclote  their 
rom  neceasity,  with  reference  to  the  production  of  documents,  is,  ^^^^^ 

hat  if  a  defendant  has  a  joint  possession  of  a  document  with  some- 
icMiy  die  who  is  not  before  the  Court,  the  Court  will  not  order 
im  to  produce  it,  and  that  for  two  reasons ;  one  is,  that  a  party 
riU  not  be  ordered  to  do  that  which  he  cannot  or  may  not  be  able 

>  do  (q) ;  the  other  is,  that  another  party  not  present  has  an  in- 
ireat  in  the  document  which  the  Court  cannot  deal  with ;  but  the 
lie  doea  not  apply  to  discovery, « in  which  the  only  question  is, 
'hether,  as  between  the  plaintiff  and  the  defendant,  the  plaintiff 
I  eotitled  to  an  answer  to  the  question  he  asks ;  for  if  he  is,  the 
efendant  la  bound  to  answer  it  satisfactorily,  or  at  least  show  the 
kmrt  thai  he  has  done  so  as  far  as  his  means  of  information  will 
ermif' 

It  aoems,  however,  that  although  where  a  defendant  has  not  the  When  posaea- 
KcIaaiTe  right  to  the  possession  of  a  document,  the  Court  will  not  ?*®°  ^"^fdh' 
rder  ita  production  by  him,  yet  if  the  exclusive  right  to  the  pos-  an  a^m. 
saaion  ia  only  prevented  by  the  document  being  retained  by  an 
gent  or  aolicitor,  then  the  Court  will  order  production  by  the 
efendant,  taking  care  to  give  him  sufficient  time  to  compel  the 
ieliTerj  from  the  person  wrongfully  retaining  it  (r).     The  con- 
ecpence  of  this  rule  is,  that  it  is  not  usually  necessary  to  make 
n  attorney  a  party  to  ^  suit,  because  he  has  the  title  deeds  of  a 
lefeadant  in  his  possession,  although  it  seems  that  it  may  become  When  deeds 
o  undesr  particular  circumstances.     Generally   spealdng,   and  ^on  of^defen^ 
rimafaeie,  it  is^certainly  not  necessary  to  make  an  attorney  a  dant's  attor- 
arty  to  a  bill  seeking  a  discovery  and  production  of  title  deeds  "^^' 
lerely  because  he  has  them  in  his  custody,  since  the  possession 
f  the  attorney  is  the  possession  of  the  client ;  but  cases  may  arise 
rhere  such  a  proceeding  becomes  advisable,  as  if  the  attorney 
rithholds  the  deeds  in  his  possession,  and  will  not  deliver  them  to 
lia  client  on  his  applying  for  them  (5). 

ip)  Cr.  &  Ph.  Ill ;  bnt  see  Wal-  (r)  Taylor  v.  RundeU,  1  Ph.  225; 

vm  9.  Ingleby,  i  M.  &  K.  61.  Cr.  &  Ph.  113;  see  also  Lopez  v. 

(q)  Princess  of  Wales  v.  Earl  of  Deacon,  6  Beay.  254. 

Jyerpool,  1  8w.  123,  A 1  WUs.  113.  (s)  Fenwick  v.  Read,  1  Mer.  125. 
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Whrfi  other* 
htt^c  tkn  ill' 
tereat  in  theai. 


Wb^n  the  r*?- 
qtiirtpd  dacu- 
metiU  am 
■.broad. 


What  rsasnffi- 
cient  descrip* 
tion  of  docn- 
ments. 

Reason  why 

description 

necessary. 


Ir>  the  receot  caae  of  Richardson  v,  Hastings  (t),  wbeiethesak 
was  by  one  member  of  a  dub  on  behalf  of  himself  and  ibc  otihcr^ 
with  the  exception  of  two  members,  who  were  defendaoti,  A  mo- 
tion for  the  production  of  docaments  was  resisted  by  the  JefejjJ- 
anls  on  the  ground  that  all  the  members  of  the  club  were  mter- 
esled  in  them,  and  that  they  could  not  be  prodnced  in  ibif  ab^ 
fence.  Lord  Langdale,  M,  E.,  overruled  the  objection,  iuting 
that  it  had  been  determined  that  the  other  members  cif  fk  dub 
wer^  not,  under  the  crrcumstances  of  the  case,  necessary  ptfli 
It  mnj  he  observed,  the  plaintiff  was  put  upon  an  iindert3kiii|i#| 
to  use  the  documents  for  an  alleged  object,  collnleral  to  ihB  pafi 
poses  of  Iho  defendant.  From  the  case  of  Brown  r,  Pefkin*  Hp 
it  ieems  that  in  a  suit  for  an  account  of  a  partnershij^  bfilweiaiitf 
St^tcitoTs,  it  wilt  be  no  objection  to  a  motion  for  the  piotelJd% 
that  (he  clients  of  the  lirm  have  an  interest  in  them. 

Lastly,  it  may  be  observed  that  the  mere  circumstance  of  tbi 
doclinients  being  abroad,  ia  no  answer  to  a  motfon  for  their  p>* 
d  action;  but  in  such  a  case,  reasonable  time  will  be  given  tlK  df 
fend  ant  to  bring  them  to  this  country,  and  if  he  does  not  ccnplj 
ivitb  the  order,  the  Court  will  consider  it  the  same  as  if  be  W 
had  them  here  in  the  first  instance,  and  had  refused  to  prodocf 
them  (a:)  (1). 

The  pfainti^ having  shown  that  the  answ^er  contains  a^fici^n^ 
admission  of  the  possession  of  documents,  it  is  next  incaoibeBt 
upon  him  to  show  that  they  are  sufficiently  described  so  as  to  en- 
able the  Court  to  make  an  order  for  their  production  (2).  A^ 
cording  to  Lord  Eldon,  in  Atkyns  r.  Wright  (y),  '*  the  priclicc 
formerly  was,  that  where  the  answer  did  not  describe,  either  is 
the  body  or  by  schedule,  which  is  part  of  the  answer,  the  deed  of 
which  a  production  was  desired,  the  Court  would  not  make  an  or- 
der upon  motion  for  the  production,  as  it  could  not  determine  bj 
looking  at  the  answer  or  the  schedule  whether  that  prodactioo  bid 
been  made  or  not." 


T 


(0  7  Beav.  354. 
(tt)  2  Hare,  540. 
(*)  Farquarson  v.  Balfour,  1  T.  & 


R.  190;   Freeman  v.  Fairfie,  3  Mer. 
44. 

(y)  14  Vea.  213. 


(t)  Eager  v.  Wis  wall,  2  Paige,  36U 

(2)  A  mere  reference  to  deeds  or  papera  is  not  sufficient  withoot  deicnb* 
ing  them.  Gibbens  v.  Ogden,  Halst.  Dig.  174.  They  must  be  deteribtd 
with  reasonable  certainty  in  the  answer,  or  in  the  schedule  annexed  to  it, •« 
as  to  be  considered,  by  the  reference,  as  incorporated  in  the  answer.  ^^ 
son  V.  Ren  wick,  4  John.  Ch.  383. 
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In  idditioii  to  the  above  reasons  for  compelling  documents  to  be  What  ^^^"P 

^ibed  in  the  answer,  it  seems  necessary  that  there  should  be  an  v,^^>^^-^^* 

l^aCe  description  of  them  for  the  purpose  of  enabling  the  Court,  Reason  for  re- 

the  event  of  its  ordering  production  afterwards,  to  determine  V^^^^.S  *  ^ 
,     ,        ,  ,.  .  r   .  ,        .^        •  J    1^      •     •ufficientde- 

MMr  due  compliance  with  its  order,  has  been  made  by  the  scription. 

bidant 

is  the  want  of  a  proper  description  of  documents  admitted  to  ^^\  of  ^c- 
in  the  defendant's  possession,  precludes  the  plaintiff  from  mov-  dera  answer 
finr  their  production ;  such  a  defect  in  itself  renders  the  answer  insufficient. 
iffieient  (a).     Consequently,  when  the  answer  does  not  describe 
documents  the  plaintiff  may  wish  to  inspect,  the  proper  course 
hip  to  adopt  is  to  except  to  the  answer  before  making  a  motion 
pvodoction. 

kflBQaiing  then  that  the  answer  sufficiently  admits  possession  of  ^hat  .^' '^* 
required  documents,  and  also  properly  describes  them,  the  next  in  documenti 
ject  for  investigation  is,  what  is  the  nature  of  the  right  of  the  to  enrf)le  plain- 
ntiff  to  the  documents  themselves,  or  his  interest  in  inspecting 
n,  which  will  induce  the  Court  at  his  request  to  order  the  de- 
laot  to  produce  them.     This  right  or  interest  it  is  incumbent 
the  plaintiff  to  establish,  and  failing  to  do  so,  the  defendant  may 
set  to  the  production  upon  the  ground  that  this  right  or  interest 
Mill  shown  (1). 

t  has  been  before  stated,  that  the  defendant  may  also  urge  spec- 
grounds  of  exemption  as  reasons  why  the  motion  should  not  be 
Dted ;  the  onus,  however,  of  proving  such  objections  to  the 
liired  discovery  rests  upon  the  defendant,  and  the  whole  subject, 
ieh  is  one  of  considerable  difficulty,  will  be  rendered  more  intelli- 
le  by  carefully  keeping  in  mind  the  distinction  between  such  ob- 
ta^ons  as  relate  to  a  defect  in  the  establishment  of  his  own  right 
the  production  by  the  plaintiff,  and  such  objections  as  relate  to 
proof  by  the  defendant  of  any  special  ground  of  objection. 
[t  will  be  convenient  first,  to  consider  the  right  or  interest  in 
t  document  which  the  plaintiff  must  show.  In  general  this 
ht  or  interest  is  sufficiently  established  by  an  admission  of  the 
endant's,  that  the  documents  in  question  are  relevant  to  the 
intiff 's  case. 

[n  the  case  of  Smith  v,  Duke  of  Beaufort  (6),  Sir  J.  Wigram,  Admission  of 
C,  observes,"  That  according  to  his  apprehension  of  theprac-  Jafficienf 

»}  Atkyns  v.  Wright,  14  Ves.  213.        (6)  1  Hare,  519. 

I)  See  Gibbens  v.  Ogden,  Halst.  Dig.  174 ;  Wataon  v.  Renwick,  4  John. 
383. 
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I   ftnl  Inttreit 
«i  the  Docu- 
ments. 


P 


on  of  rele- 


Whether  de- 
fendant  can 
protect  him- 
•elf  from  pro- 
duction of  doc- 
amenta  by  de- 
nymffJLitle  of 
the  pBintiff. 


lice  of  the  Court,  an  admiBsioti  io  general  terms  iliat  the  doeumsiWi 
In  the  Bchedole  are  relevant  to  the  pUbtiff's  case,  throws  apon 
the  defendant  who  makes  that  admission  the  oeus  of  ewusinj 
himself  from  producing  the  documeats  in  the  schedule.  The 
aDswer  in  that  case  admitted  that,  the  documents  in  the  scb^ule 
were  relevant  to  the  plaintiff  ^a  case,   and  that  admissba  ttken 
alone,  in  his  opinion,  prima  facie,  entitled  the  plaintiS'  to  m^i 
them.     So  aUo  Sir  John  Leach,  V.  C,  in   Tyler  p.  Dnpm  [t)f 
said,  that  where  a  defendant  referred  to  his  schedule  as  ccmiUjii* 
ing  all  deeds,  papers,  &c.  in  his  custody  or  power  relating  lo  tine 
matters  in  quefation,  there  the  plaintiff  wag  entitled  to  the  inspefr 
tion  of  all  such  deeds,  papers,  6i.z.  as  of  course^  unless  it  app«il^ 
ed  hy  the  description  of  any  particular  instrument  in  the  sche^ull^ 
or  hy  affidavit  that  it  was  evidence  not  of  the  title  of  the  plaiutiff 
but  of  the  defendant,  or  that  the  plaloti^  had  otherwise  m  ioterei^ 
in  itji  production.     In  the  cases  just  mentioned  it  has  beenassaa^^ 
ed  that  the  admission  of  relevancy  is  unqualified  ;  but  this  aib* 
sion  may  be  accompanied  by  statements  in  the  answer  leading  w 
establish,  either  that  the  plaintiff  has  not  that  right  or  interest  it 
the  documents  which  entitles  him  to  their  production,  or  tbattbe 
defendant  has  some  special  grounds  for  protection. 

In  the  event  of  these  qualifying  statements,  having  referenced 
want  of  interest  in  the  plaintiff,  the  question  arises  whattknatare  I 
of  that  interest  is.  In  the  case  of  Adams  v,  Fisher  {J},  thepliiA- 
tiff,  as  personal  representative  of  a  deceased  testator,  stmd  hj  hl& 
bill  that  the  defendant  Fisher  had  acted  as  his  solicitor,  &Q(i  bitl 
in  that  character  received  various  sums  on  account  of  the  testator's 
estate,  for  which  he  had  not  accounted  to  him  :  and  the  bill  alleg- 
ed that  the  same  defendant  had  in  his  possession  books  and  papers 
relating  to  the  testator's  estate,  and  called  for  a  schedule  and  pro* 
duction  of  such  books  and  papers,  and  also  prayed  an  accoont. 

The  defendant  Fisher  admitted  the  possession  of  docameots  re> 
lating  to  the  testator's  affairs,  and  set  out  a  schedule  of  them;  ^ 
insisted,  however,  that  he  was  not  the  plaintiff's  solicitor,  bottbe 
solicitor  of  one  Pinckard,  who  had  been  authorized  by  the  plaittdf 
under  a  power  of  attorney  to  collect  the  rents  of  the  testator's  as* 
tate,  and,  under  these  circumstances,  he  submitted  that  the  plunr 
tiff  had  no  right  to  call  for  the  production  of  the  documents  or  anj 
of  them.  The  plaintiff  moved  for  a  production  of  the  docuocats 
in  the  schedule,  and  Lord  Cottenham  refused  the  motion,  coodad- 
ing  his  judgment  by  saying,  '<  Here  the  defendant  has  denied  the 


(c)  2  S.  &  S.  310. 


(d)  3  M.  &  C.  596. 
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plaintiff's  interest,  he  has  on  the  record  stated  that  which  as  it    ^^hat  snfll- 
tandSy  in  mj  opinion,  excludes  the  plaintiff  from  instituting  this  j^  ^i^^  reqaired 
ioit  against  him.     As  long  as  that  stands,  I  think  the  plaintiff  is   Dooamenta. 
lot  entitled  to  see  the  documents,"  v^'^v-^^ 

It  win  be  observed  here,  that  the  plaintiff's  right  as  against  this 
lefendant  to  an  account  of  the  estate  to  which  the  documents  re- 
ated  was  contingent  upon  the  truth  of  the  allegation  in  the  bill. 
rhe  defence  was  a  denial  that  the  defendant  had  acted  as  the 
daintiff's  solicitor,  or  in  other  words,  a  denial  of  the  plaintiff's 
whoAe  right  to  sue ;  and  although  this  defence  was  raised  by  an- 
iwer,  and  not  by  plea,  still  the  plaintiff  was  refused  the  discovery 
intil  he  bad  established  his  title. 

We  have  before  had  to  consider  the  rule  that  a  defendant  who  Meaning  of  the 
mbmhs  to  answer,  must  answer  fully  {e);  and  the  meaning  of  it  fendant  muit 
leems  to  be,  that  where  the  defendant  sets  up,  6y  answer,  a  de-  answer  fiilly. 
ence  extending  to  the  entire  subject  of  the  suit,  as,  for  instance, 
bat  the  plaintiff  has  no  right  to  equitable  relief — or  has  no  inter- 
ist  in  the  subject,  or  that  the  defendant  is  a  purchaser  for  a  valua^ 
lie  conaideration,  then  notwithstanding  the  answer  denies  all  right 
n  the  plaintiff  to  sue,  still  the  defendant  must  discover  every  thing 
:liat  would' be  useful  to  the  plaintiff  for  the  decree  to  be  made  in 
the  event  of  the  defence  to  the  whole  bill  failing.    Lord  Lynd- 
httnt,  with  reference  to  this  principle  that  a  defendant  must  an-  i 

iwer  fiilly,  says, ''  I  consider,  therefore,  the  rule  as  settled,  and  for 
Jiis,  among  other  reasons,  that  if  the  defence  which  a  party  sets 
ip  by  the  answer  should  be  decided  against  him,  it  is  of  the  ut- 
noat  importance  that  all  consequential  matters,  which  are  matters 
Rfhich  are  material  for  the  purpose  of  the  decree,  should  receive 
in  answer"  (/). 

Now  it  is  obvious  that  if  the  Court,  in  d^iding  upon  motions 
br  the  production  of  documents,  is  governed  by  the  same  princi- 
;>le8  as  it  is  in  determining  questions  concerning  the  insufficiency  of 
answers,  then  this  case  of  Adams  v,  Fisher  is  opposed  to  the  prin- 
ciple that  a  defendant  who  submits  to  answer,  must  answer  fully. 

Sir  J.  Wigram,  V.  C,  in  his  **  Points  on  the  Law  of  Discov- 
ery" (g),  elaborately  criticises  the  decision  in  this  case,  and  con-  p, 
Men  it  as  introducing  an  exception  to  the  general  rule,  which 
sntitles  a  plaintiff  to  discovery  in  support  of  his  own  case.  The 
eaaon  why  this  case  may  be  considered  to  be  contrary  to  the  gen- 
eral principles  of  the  Court,  seems  to  be  shortly  this :  —  The  dis- 

(•)  Ante,  p.  826.  v.  Leighton,  3  S.  &  8.  S234. 
(/)  Lancmsterv.Evon,  IPh.  352;        (g)P.9l. 
V.  HarriMn,  4  Mad.  253 ;  Ovey 
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h«n  defen-   eovery  in  question  would  have  b^en  applicable  to  determine  the 
'iO^  ortLe*^  atnount  or  extent  of  the  demand  of  tbe  plaintifT,  and  was  therefore 
intiffio  the*  material  for  the  purpose  of  the  decree  sought  by  the  bill.   Al« 
though,  therefore,  the  amount  of  the  demand  waa  a  sabordioaw 
point  in  the  cause^  and  the  right  of  the  plainttiflo  sue  was  theprio- 
cipal  subject  of  dispute,  stiH  the  defendant,  by  submitting  to  ar^wef, 
had  made  himself  liable  to  give,  before  the  decree,  discoTerj  kth  u 
to  the  principal  J  and  also  as  to  the  subordinate  points  intbeaise. 
The  refusal,  therefore,  of  the  Court  to  order  production  of  the  re- 
quired document^  e:tempted  the  defendant  from  gi?ing  di«cwej 
for  the  purpose  of  the  suit  concerning  one  of  the  issues  abGnllo 
come  on  for  trial. 
lie  that  s  Lord  Lyndhurst,  in  the  case  of  Lancaster  r.  Evori  (^),  hij(ito 

i*t  *aiwer     determine  whether  the  authority  of  Adams  v.  Fisher  (»")  wotJd  ea- 
ly,  tend  so  as  to  exonerate  a  defendant,  who  stated  by  his  answer  tlial 

he  was  a  purchaser  for  a  valuable  cons  id  era  lion  from  giving  a  dis- 
covery of  the  sums  that  he  had  paid  for  his  incumbrance^  Led 
Lyndhurst  held  that  he  must  answer  fully  \  and  with  referencf  to 
the  passage  before  quoted  from  the  judgment  of  Lord  Cottealiiai* 
he  said,  "I  think  it  is  plain  from  these  passages  that  Lord  Coiten* 
ham  considered  that  the  application  then  made  to  him,  MochI  vpofl 
di^erent  grounds  from  an  exception  to  an  answer.  What  I  oa* 
derstand  him  to  say  is  this :  *  If  you  had  asked  by  your  bill  for  tbe 
contents  of  the  documents,  and  the  defendant  had  refused  to  ^et 
them  out,  and  you  had  come  here  upon  exceptions  to  ikt  aaf^er* 
the  case  might  have  been  different ;  but  you  have  not  eicepl«d  to 
the  answer,  nor  could  you,  for  the  answer  goes  to  the  fall  estent 
of  what  is  required  by  the  bill ;  but  you  come  by  wij  of  mtAioo 
that  the  documents  may  be  produced.  Now  that  is  noit  mo^ 
of  course,  but  one  on  which  tbe  Court  will  exercise  its  diicr^! 
and  if  upon  the  whole  record  the  Court  is  satisfied  that  it  wool^ 
not  be  proper  that  the  documents  should  be  produced,  it  will  i^ 
fuse  the  motion.'  Such  was  the  distinction  drawn  in  that  cue, 
and  it  was  upon  that  distinction  the  judgment  rested  "  (i). 

There  does  not  seem  to  be  any  other  case  tending  to  eaUbbdi 
a  distinction  between  the  right  of  a  plaintiff  in  obtaining  a  W" 
eovery  by  motion  for  the  production  of  documents,  and  his  ri^ 
to  obtain  discovery  directly  upon  the  answer.  Indeed,  in  genenl, 
it  has  been  the  practice  of  the  Court  to  test  the  right  of  theplaifi- 

(A)  Ubi  sapra,  and  see  Hue  v.  (t)  Ubi  supra. 
Richards,  2  Beav.  306;  Somerville  (A;)  1  Ph.  353. 
V.  Mackay,  16  Ves.  382. 
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tiff  to  the  production  of  docomentfl  bj  considering  whether  he  What  a  raffl* 
could  have  compelled  the  defendant  to  set  out  their  contents  upon  i^^e  Plldntiff 


his  i 

Am  the  motion  is  made  exclusively  upon  the  admissions  cob-  Where  there  ii 
tained  in  the  answer,  it  seems  clear,  that  if  the  defendant  posi-  nj^f  I^J||^^ 
tirely  deny  the  possession  of  documents  relative  to  the  plaintiff's  sion. 
ease,  no  order  for  production  can  be  made. 

The  degree  of  interest  which  the  plaintiff  must  have  in  the  doc-  When  the 
amenta,  the  production  of  which  he  requires,  is  exhibited  bj  an  fo^mt  in  %^ 
obaervition  of  Sir  John  Leach,  V.  C,  which  is  frequently  quoted,  doomnent,  bat 
namdy,  that  the  Court  makes  interlocutory  orders  for  production  entiUe^him  to 
only  upon  two  principles,  security  pending  litigation,  and  discove-  move  for  pro- 
ry  for  the  purposes  of  the  suit.    In  the  case  of  Lingen  v.  Simp-  <l^<:tion. 
aoB  (i),  the  whole  object  of  the  suit  was,  that  the  plaintiff  might 
be  declared  entitled  to  a  copy  of  a  certain  book  for  the  purposes  of 
hia  trade*     A  motion  was  made  for  the  production  of  this  book, 
and  refused  by  Sir  John  Leach,  after  making  the  above  observa- 
tioDy  and  saying  that  the  present  application  sought  an  anticipated 
decree.    In  cases  of  this  description,  although  undoubtedly  the 
plaintiff  has  an  interest  in  the  documents  in  question,  yet  there 
seems  no  doobt  that  it  is  not  an  interest  for  the  purposes  of  the 
suit  of  a  kind  which  can  give  him  a  right  to  the  production.  ' 

Cases  of  more  difficulty  under  this  head  occur  in  suits  to  set  Whether  the 
aside  deeds  or  legal  instruments  upon  the  ground  of  fraud  or  other  P^^I'^J^^  ^^  ^ 
eqaitable  circumstances.  In  such  cases  has  the  plaintiff  a  right  to  aside  a  deed 
the  production  of  the  instrument  impeached  by  the  bill  1    In  the  h^  &  ^iffbt  to 

mm    y  -rv  /      v      «•       w    /      ▼  t      i     _  •  j     j   .i_  _.   i_  .    t_  _  j  the  prodUO- 


I  of  Tyler  v.  Drayton  (m),  Sir  John  Leach  decided  that  he  had  ^^^^ 
not  Where,  however,  the  deed  sought  to  be  set  aside  is  alleged 
by  the  plaintiff  to  contain  on  the  face  of  it  evidence  of  the  fraud 
or  other  fact  upon  which  it  is  sought  to  be  set  aside,  then,  unless 
the  defendant  by  his  answer  expressly  denies  that  the  deed  does 
exhibit  such  evidence,  it  seems  that  an  order  will  be  made  for  its 
prodnetion  {n).  * 

The  ease  of  Balch  v,  Symes  (o)  is  sometimes  referred  to  in  ar- 
gament  as  an  authority  for  the  proposition,  that  where  the  object 
of  the  suit  is  to  impeach  a  deed,  the  plaintiff  is  entitled,  for  rea- 
sons founded  in  the  object  of  the  suit  alone,  to  have  the  deed  pro- 
duced upon  motion.  Upon  this  point  the  observations  of  the  pres- 
ent Vice-Chancellor  Wigram,  in  his  work  upon  Discovery  (p),  are 
peculiarly  worthy  of  attention. 

(I)  6  Mad.  9.  Wildman,  16  Ves.  438  [Sumner't 

(m)  Ubi  supra.  ed.  notes]. 


(ft)  Kennedy  «.  Green,  6  Sim.  7 ;        (o)  T.  A  R.  87. 
Pencott 9.  Clarke, 6 Sim.  8 ;  Beckford        {p)  P.  386. 
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In  Saiu  toim-     The  case  of  Balch  v.  Symea  does  not,  nor  do  the  cues  ibove 
!^^^  ^^^^  cited  when  carefully  examined,  sanction  any  sach  general  propon- 
tion ;  in  fact,  they  negative  any  such  conclusion.     The  propoatioB, 
indeed,  involves  an  absurdity,  for  if  it  were  founded,  it  irooU  fel- 
low that  a  plaintiff  by  merely  filing  a  bill  purporting  to  iopMli  i 
deed  might,  without  more,  exact  a  productioo  of  it ;  camof  thii 
class  must,  it  is  conceived,  be  governed  by  the  {general  raki  of 
the  Courts  and  not  by  any  rules  peculiar  to  the  cases  thoHchcs. 
dl^^ueif'      ^hc'6  ^  ^ccd  IS  impeached  upon  grounds,  the  evidence  of  lidi 
alleged  to  con-  IB  alleged  to  be  upon  the  deed  itself,  as  in  Kennedy  o.  Oie6a,n 
tain  evidence,  inaction  before  the  hearing,  limited  according  to  the  eiigeaeei 
of  the  particular  case,  would  probably  upon  principle  bepemitled, 
unless  the  answer  effectually  displaced  the  charges  afEecdng  it 
Where  a  conveyance  b  impeached  on  the  ground  of  the  rdttioa 
in  which  the  parties  stood  to  each  other,  as  that  of  trustee  ad 
cestui  que  trusty  or  solicitor  and  client,  or  on  any  other  groad  A- 
hors  the  deed,  a  production  of  the  deed  would  in  general  ke  !»• 
material  to  the  issue,  and  would  not,  it  b  conceived,  be  ordeied(f). 
^bere  deed  ia     In  the  recent  case  of  Bassford  v,  Blakesley  (r).  Lord  LaBgdde, 
been^tained^  H.  R.,  said,  '<  I  perfectly  agree  that  where  a  bill  alleges  that  Mi 
by  fraud.         have  been  obtained  by  fraud,  and  the  answer  entirely  deaiai  the 
fraud  and  states  the  deeds,  the  plaintiff  is  not,  in  that  sitoatioD  of 
things,  entitled  to  an  order  for  their  production.    On  the  other 
hand,  it  is  not  necessary,  in  order  to  entitle  the  plaiotiff  to  the 
production  of  the  deeds,  that  the  defendant  should  adroit  that  there 
has  been  fraud.     The  Court  must  look  to  the  circumstances  of 
each  case;''  and  in  the  case  then  before  him,  he  made  an  order 
for  the  production  of  the  deeds  that  were  impeached  (1). 
When  docu-         Another  case  (in  which  the  plaintiff  having  some  interest  in  the 
ments  are  not     ,  /         ,  ,         ,    ,  i       i  •    j     r  •  l.    w.i. 

wanted  for  the  documents  sought  to  be  produced,  has  not  that  kmd  ofngtitwrncD. 

purpose  of  de-  entitles  him  to  their  production)  exists  when  the  required  docfl^ 

what  the  de-     ments  are  not  wanted   for  the  purpose  of  proving  the  plaintiff's 

cree  should  be.  right  to  a  decree,  but  for  the  purpose  of  carrying  into  effect  the 

decree  sought  to  be  obtained.     Cases  of  this  kind  must  bedi^- 

guished  from  those  like  Adams  r.  Fisher  (5),  where  the  docomeota 

are  required  for  a  subordinate  point  in  the  decree,  but  still  fof* 

{q)  See  also  the  cases  of  Neate  v.  observations  upon  these  cases  in  Wi- 

Latimer,  2  Y.  &  C. ;  £xch.  Rep.  257 ;  gram  on  Discovery,  p.  227. 

4   Bligh,   149;  Pilkington  v.  Hims-  (r)  6  Beav.  131;    and  see  Gill  «• 

worth,  1  Y.  &  C.  Exch.  Rep.  612;  Eyton,  7  Beav.  155. 

Castor  V.  Goetze,  2  Keen,  581,  and  (s)  Ante,  p.  2033^. 

(1)  It  is  the  practice  of  the  Court  to  order  deeds  and  papers  conteited 
as  false  and  fraudulent,  to  be  brought  into  Court  for  inspection.  Ap* 
thorpe  V.  Comatock,  1  Hopk.  144 ;  S.  C.  8  Cowen,  386. 
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oink  in  the  decree.    In  tbe  euee  now  considered,  the  discoTerr  Wbannffl- 
I  supposed  to  be  not  for  the  purpose  of  determining  in  tny  re-  ^i^  plaintiff, 
peet  wbat  the  decree  is  to  be,  bat  for  the  purpose  of  enabling  the  v^^v*^^^ 
ifj^tiftHT  to  carry  it  into  execution.    Under  these  circumstances 
here  is  elesrlj  no  reason  why  the  plaintiff  should  inspect  the  doo- 
iBients  beibre  the  hearing  of  the  cause  {t). 

The  case  of  The  Attorney-general  v.  Ellison  (f)  seems  to  be 
iomewkat  at  rariance  with  the  foregoing  principles.  There  the 
{eneral  obiect  of  the  suit  was  to  set  aside  two  leases,  and  a  motion 
for  the  production  of  four  deeds  relating  to  the  leases 
to  be  in  the  possession  of  the  defendants,  and  by  thedes- 
Biiptioo  of  them  appearing  to  be  assignments  of  the  leases  sought . 
to  be  set  aside.  The  V.  C.  of  England  ordered  production  saying, 
''  If  the  Attorney-general  succeeds,  every  portion  of  the  legal  estate 
m  the  terms  for  999  years  must  be  assigned  or  surrendered,  so  that 
die  leeses  may  be  no  longer  set  up,  he  therefore  has  a  direct  inter- 
»t  in  the  deeds  in  the  defendant's  possession.  They  do  not  relate 
nlely  to  any  separate  and  independent  title  of  the  defendant,  and 
theiefeie  they  must  be  produced." 

This  case  is  criticised  by  Sir  James  Wigram,  V.  C,  upon  the 
ground  that  the  plaintiff  could  not  be  entitled  to  know  the  contents 
of  the  dttivatife  leases,  until,  by  proving  his  right  to  rescind  the 
original  leases,  a  purpose  for  which  it  was  not  suggested  that  the 
deriratiTe  leases  could  assist  him,  he  had  established  an  interest 
in  the  leases  also  {t). 

^  Lastly,  before  learing  this  branch  of  the  subject,  it  is  desirable  How  the  right 
to  mentioD,  that  in  many  cases  the  extent  of  discovery  to  which  a  ll^ecte/bv^the 
[daintiff,  at  any  particular  period  of  the  cause,  is  entitled,  depends  state  of  the 
upon  the  state  of  the  pleadings.    Thus,  if  a  demurrer  to  the  whole  P'^^'^8*' 
bill  be  put  in,  as  such  a  state  of  the  record  in  itself  is  an  admission 
of  every  fiict  properly  pleaded  in  the  bill,  the  plaintiff  has  no  right 
to  any  diwsovery,  consequently  no  motion  for  the  production  of  doc- 
uments can  be  made.     So,  also,  if  the  defendant  pleads  a  pure  In  case  of  an 
afirmative  plea,  that  is,  if  the  defendant  admits  the  whole  case  ^^^^^^ 
made  by  the  bill,  but  states  some  fact  not  in  any  manner  denied  by 
te  bill  as  a  defence  to  the  whole  case,  then  the  plaintiff  has  no 
right  to  discovery  (u).    There  is,  however,  frequently  considersr 
hie  difficulty  in  determining  with  precision  what  degree  of  discov- 
ery a  plaintiff  is  bound  to  afford  upon  a  special  state  of  the  plead- 
ings.    Questions  of  this  kind  do  not  frequently  arise  upon  a  motion 

(I)  'VTigram  on  Diioovery,  p.  211.     ery,"  314. 

(#)  4  Sun.  238.  («)  Ante,  p.  707. 

(()  M  Points  on  the  Law  of  Discov- 
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How  affected  for  the  production  of  docnments,  and  they  have,  moreo? er,  alreidy 

tZe^eldingi.  *>^^  discussed  at  some  length  in  the  Chapters  npoo  ^km  and 

N^^^N/^^^  answers,  so  that  it  will  only  be  necessary  now  to  state,  that  in  g«t- 

eral  motions  for  the  production  of  documents  are  in  the  Ditora  of 

exceptions  to  the  answers  upon  which  they  are  fooiiiM;  ladif 

the  plaintiff's  case  upon  the  pleadings  is  such  that  k  vmM  be 

entitled  to  have  the  contents  of  the  required  documenti  Ml  forth 

upon  the  answer,  then  he  will  hare  a  right  to  call  fbr  Mr  fro- 

dnction.    Thus  if  the  defendant  pleads  some  legal  ftet  wUekths 

plaintiff  by  his  bill  confesses  in  part,  but  avoids  by  stating  lone 

equitable  reason,  as  for  instance  fraud,  why  sach  legal  bar  AoaM 

not  avail,  there  seems  no  doubt  but  what  the  plaintiff  woald  bi 

entitled  to  move  for  the  production  of  documents  tending  to  c^ 

blish  the  fraud  or  other  equitable  defence  (x). 

Negative  In  the  case  of  pure  negative  pleas  the  extent  of  thedisetivMylo 

^  ^"'  which  the  plaintiff  is  generally  entitled,  and  the  circmaliiMi 

under  which  the  charge  concerning  documents  must  be  oiMnd 

have  already  been  fully  discussed  (y),  so  that  it  need  nowoalf  be 

stated  that,  in  such  cases,  when  an  answer  to  the  charge  eoMii- 

ing  documents  can  be  compelled,  a  motion  for  their  pieclielioo 

may  be  made. 

Special  ex-  We  now  come  to  a  consideration  of  those  objections  to  emAjbi 

emptionsfrom  f^^  ^^^  production  of  docuraents  which  arise  out  of  the  pecaliir 

discovery.  '^  •  •     •        f 

nature  of  the  documents  themselves.     With  respect  to  objections  oi 

this  kind,  inasmuch  as  they  usually  depend  upon  some  spcciil  im- 
munity of  the  defendant  with  reference  to  the  discovery  sought  to  be 
obtained,  the  onus  of  proving  the  immunity  is  thrown  upon  ibe 
That  required    defendant  making  the  objection.     The  first  objection  of  this  kind 
fate"^di^iv*e-  ^^  ^®  considered  is,  that  the  required  documents  relate  exclasifdy 
Iv  tothedefen-  to  the  defendant's  title  and  not  to  the  plaintiff's  case  (1).    I^^bey 
dant'8  case.       ,g|^jg  jj^^jj  ^^  ^j^g  plaintiff's  case  and  also  to  the  defendant's,  then 
it  seems  that,  even  though  they  be  the  very  foundation  of  the  d^ 
fendant's  title,  still  they  must  be  produced  (z). 

We  have  before  seen  that  the  plaintiff  has  no  right  a  yrw^  ^ 
the  production  of  documents  not  evidencing  his  own  case,  ind the 
last  sentence  shows  that  as  to  documents  which  do  evidence  hu 
own  case  he  is  entitled  to  their  production,  even  though  they  he 

(z)  Ante,  p.  707  and  771.  fort,  1  Hare,  507 ;  1  Ph.  209}  BuneU 

{y)  Ante,  p.  701,  707.  v.  Nicholson,  1  M.  &  K.  6dO. 

(2)  Smith  V.  The  Duke  of  Beau- 

(1)  Story  Eq.  PI.  §  858,  §  859. 
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he  title  of  the  defendant     The  objection,  therefore,  that  docu-  Of  Docnmenu. 
ments  relate  exclusively  to  the  title  of  the  defendant  is  really  in-   i>^fenduit*i 
daded  in  the  objection  heretofore  considered,  that  the  required        Title. 
ioconients  do  not  relate  to  the  plaintiff's  case.     When,  however, 
I  moticMi  is  in  fact  made  for  the  production  of  documents  which 
relate  to  the  defendant's  title  and  not  to  the  plaintiff's  case,  the 
ifajecticm  is  nsually  stated  in  the  form  of  a  special  exemption  of 
kbe  defendant  exonerating  him  from  the  production  of  his  title- 
leeds,  and  not  in  the  more  general  form  that  the  documents  re- 
quired do  not  evidence  the  plaintiff's  case. 

The  case  of  Bolton  r.  The  Corporation  of  Liverpool  (a)  is  a 
leading  authority  on  this  subject.  In  that  case,  on  a  bill  of  dis- 
BOfferj  in  aid  of  the  defence  to  an  action  brought  by  a  corporation 
for  the  recovery  of  town  dues,  the  defendants  by  their  answer  ad- 
mitted that  they  had  in  their  custody,  relating  to  the  matters  men- 
tioned in  the  bill,  certain  grants  and  deeds,  which  they  alleged 
were  the  title-deeds  and  documents  evidencing  and  showing  the 
dde  of  the  corporation  to  the  town  and  lordship  of  Liverpool,  and 
lo  the  town  dues  and  customs.  A  motion  for  the  production  of 
these  amongst  other  documents,  was  first  made  before  the  V.  C. 
of  England  (6),  upon  which  occasion  his  Honor  concluded  his 
pidgment  by  saying :  —  "  Inasmuch  as  these  documents  are  des- 
cribed as  being  documents  which  evidence  the  title  of  defendants, 
and  as  nothing  is  to  be  inferred  from  any  passage  in  the  answer 
that  they  evidence  the  title  of  the  plaintiffs,  (which  they  might  do 
though  they  evidence  the  title  of  the  defendants,)  I  am  of  opinion 
that,-  with  Respect  to  all  the  documents  contained  in  the  third 
schedole,  an  inspection  ought  not  to  be  granted." 

A  similar   motion  by  way  of  appeal  was  made  before  Lord  General  prin- 
Broiigham  (c),  whereupon  his  Lordship  said,  "  I  entertain  the  p>ple"  concern- 
same  view  of  this  question  which  his  Honor  did  when  he  refused  i^tinir  to  de- 
the  application.     I  take  the  principle  to  be  this;  a  party  has  a  Pendant's  title. 
right  to  the  production  of  deeds  sustaining  his  oMm  title  affirma- 
dveij,  but  not  of  those  which  are  not  immediately  connected  with 
Ihe  support  of  his  own  title,  and  which  form  part  of  his  adversary's. 
Be  cannot  call  for  those  which,  instead  of  supporting  his  title, 
lefeat  it  by  entitling  his  adversary  (1).     Those  under  which  both 
daim  he  may  have,  or  those  under  which  he  alone  claims.    Thus, 
ui  heir  at  law  cannot  in  that  character  call  for  the  general  inspec- 

(«)  1  M.  A:  K.  88.  (e)  1  M.  &  K.  68. 

(»)  3  Sim.  467. 

(1)  Story  £q.  PI.  $  858,  §  S59. 
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Of  Doenminia  tioa  of  deeds  in  the  pos^asion  of  a  derisee  {d) 


here  does  not  claim  anything  poeitJTd j  or  a^rmativelj  ua4«t  tk 
documents  in  question;  he  onlj  defends  hiraself  agt insure diiufl 
of  the  corporation,  ajid  euggests  that  the  documents  eTidencini 
their  title  may  aid  his  defence.  How  t  By  proving  his  titie,  be 
says.  But  how  can  these  documents  prove  his  title  t  (h\}  bf 
discJosing  fiome  defect  in  that  of  the  corporation.  The  descripiiua 
of  the  documents  is»  that  they  rebut  or  negative  the  plaintiffa li- 
tie ;  they  are  the  corporation's  title,  and  not  his,  and  thej  au  gdj 
hii  negatively  by  failing  to  prove  that  of  the  corporatioii,  Hi 
resls  on  the  right  which  he  has  in  common  with  all  msnkind,  to 
be  esiempt  from  du^  and  customs,  and  he  &ays^  prore  m^  lii^^ 
if  you  can.  The  corporation  have  certain  documenls  which  tliej 
eay  prove  this  UahUity.  He  cannot  call  ibr  the  documents oMtt; 
because  they  may,  upon  inapection,  be  found  not  to  prove  ^lu* 
biJity,  and  so  to  help  him^  and  hurt  his  adversary,  whose  title  Ebej  J 
are."  ' 

The  authority  of  this  case  ha;5  nerer  been  disputed,  aod  the 
grounds  of  distinction  between  it  and  the  case  of  Smith  ^.  S)u^^ 
of  Beaufort  («},  eiiiibit  the  principles  of  the. Court  upon  ihts ob- 
ject.    In  that  case  aJsOj  the  bill  was  for  discovery  in  aid  ofio^ 
tion  at  Law.     The  subject  of  the  action  at  Law  was  the  dm  of 
the  Duke  of  Beaufort  to  a  sum  of  Ad.  for  every  weyofeoilniwd 
in   a  particular  manor.      The  plaintiff  disputed  the  ri^  tbos 
claimed  by  the  duke,  and  insisted  by  his  bill  upon  thrae  uuttefs 
of  fact,  tending  to  disprove  the  validity  of  the  custom  claimed  by 
the  duke.      The  duke,  by  his  answer,  admitted  the  potteano&of 
certain  documents  relating  to  matters  in  the  bill :  bal  hesaidtbat 
such  several  documents  were  the  title-deeds,  evidences,  uid  mo- 
niments  of  or  belonging  to  him  as  the  tenant  for  life  as  ifiwenidt 
and  the  same  respectively  evidenced  or  related  to  his  right  and 
title  as  tenant  for  life,  and  of  his  son  as  tenant  in  tail  in  rcaaii- 
der  to  the  said  estates  and  hereditaments,  and  to  the  said  do^  or 
payment  of  Ad,  per  wey,  and  did  not  in  any  manner  evideaeftor 
relate  to  any  estate,  right,  or  title  whatsoever  of  or  beloogiif  tocv 
claimed  by  the  plaintiff;  nor  were  the  same  in  any  way  nalHial 
or  necessary  to  or  for  the  plaintiff's  defence  in  the  action;  M 
had  the  plaintiff  any  interest  whatsoever  in  the  same  or  aaj  of 
them,  and  he  submitted  that  the  plaintiff  was  not  entitled  to  the 
production  thereof. 


(d)  See  Lady  Shaftesbury  v.  Ar- 
iDwamith,  4  Ves.  66,  [Sumner's  ed. 
notes.] 


{e)  1  Hare,  507;  and  see  Gty  of 
London  v.  Thomson,  3  Sw.  a. 
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A  motion  for  the  production  of  these  documents  was  made  be-  Of  Doenmenu 

ore  Sir  James  Wigram,  V.  C.     The  judgment  is  too  long  to  be   iJ^f*JJ5£,^ 

[qoCed,  but  the  following  passage  will  exhibit  the  principle  upon        Title. 

rhich  the  production  was  ordered  :  "  The  plaintiff  by  his  bill  has  ^^^\/^^^ 

lade  three  specific  points  which  I  have  already  noticed.     No  one  ^^®"  ^® 
-     *  .  1  1     .  ..,..,  .  ,  plaintiff  hai  no 

f  these  points  nor  the  conclusion  to  which  they  lead,  can  with  case  except  a 

ny  approach  to  accuracy  of  language  be  described  as  an  estate,  J*?*^V^®  °^^® 

i|^  or  title  of  or  belonging  to  or  claimed  by  the  plaintiff.     The  claim. 

nswer  denying  only  that  the  documents  relate  to  any  estate,  right 

Mr  title  of  or  belonging  to  or  claimed  by  the  plaintiff  may  be  stu- 

Qoody  erasive.      The  fact  is,  that  the  plaintiff  has  no  case  to 

ataUiih  except  a  negative  of  the  defendant's  claim,  and  the  three 

xnnts  he  makes  by  his  bill  constitute  a  case  by  way  of  evidence 

nij  leading  to  that  negative.      The  plaintiff  then  has  a  right  to 

iQ  soch  discovery  as  will  enable  him  to  prove  that  case,  and  con- 

ifltently  with  the  answer  the  documents  may  do  that "  (/). 

In  eondasion  his  Honor  said,  "  That  his  judgment  proceeded 
ipon  thifly  that  the  admission  of  relevancy  prtma  fticie  entitled  the 
>lmuitiff  to  inspect  the  documents,  and  that  the  protection  which 
;he  dake  claimed  was  not  claimed  in  terms  sufficiently  definite 
ind  precise  to  entitle  him  to  that  protection."  A  similar  motion 
W9B  made  by  way  of  appeal  before  Lord  Lyndhurst  and  refused 
qpon  the  same  principles. 

The  recent  case  of  Harris  r.  Harris  (g)  is  another  instance  of 
be  same  principle  ;  the  bill  was  for  an  account  in  respect  of  an 
illeged  partnership  ;  the  defendant  by  his  answer  denied  the  part- 
lership.  He  admitted  the  possession  of  books,  accounts,  and 
locnments,  relating  to  the  business  which  formed  the  subject  of 
he  alleged  partnership,  but  asserted  that  they  related  exclusively 
o  his  own  title,  and  to  matters  connected  with  his  own  property 
ind  aflain,  in  which  the  alleged  partner  had  no  interest ;  and 
Jial  they  did  not  relate  to  any  business  carried  on  in  partnership 
ir  ID  ccmjunction  with  the  alleged  partner.  A  production  of 
hese  docnments  was,  under  these  circumstances,  ordered,  upon 
he  groond  that  it  was  consistent  with  the  answer  that  they  might 
iftyrd  evidence  for  the  plaintiff  of  his  case.  Sir  J.  Wigram,  V. 
3.y  concluded  by  saying,  "  The  mere  use  of  the  word  title  —  the 
oere  allegation  that  the  documents  relate  exclusively  to  the  de- 
Smdant's  title  —  is  of  no  avail  to  the  defendant  in  resisting  the  pro- 
laction,  if  that  conclusion  be  opposed  by  the  character  of  the 
locomentSy  or  if  it  be  not  supported  by  specific  averments  exclud- 

(f)  See  alio  Bannatyne  o.  Leader,        Ot)  3  Hare,  179. 
0  Sim.  830. 
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E fleet  of  a  re- 
ference by 
answer  to  a 
document  for 
ijreater  cer- 
luinty. 


Of  tU  Producii&n  qf  Bommenls. 

ing  d)  probability  that  the  documents  would  permit  endence  \% 
support  of  the  plaintifT's  case-  The  Court  m  a  case  like  tlib  mm 
exercise  ita  own  judgoient  as  to  the  effect  which  the  etidenee  miJF 
have-" 

On  ihe  other  hand,  when  there  is  nothing  in  the  ustare  of  th« 
suit  to  lead  to  a  supposition  that  the  required  deed  will  etitkac^ 
the  plaintiff's  case,  and  It  appears  to  be  the  defendaoVstide,  ii  a 
clear  that  no  order  will  be  made  for  its  production  ;  thuaio  Uojd 
1?,  Wait  (A),  where  a  party  claiming  as  heir  to  a  mongagor  Wi 
hill  to  redeem,  and  the  answer  denied  his  title  as  heir,  the  V.C 
of  England  heJd,  that  he  must  establish  his  title  before  k  c(>u](I 
see  the  deed  ;  ''  that  is,  he  must  first  show  that  he  bas  tn  interest 
in  the  deed/*  • 

The  result  of  the  cause  is  thus  stated  by  Sir  J.  L.  Knigbt  Brace, 
V.  C,  (<).     ''  If  it  be  wlih  distinctness  and  positiveoesssuted,  m 
am  answer,  thut  a  document  forms  or  supports  the  defendani'stitiep 
aud  is  intended  to  he  or  may  he  used  by  him  in  evideaee  iC'Cordr 
ingly,  and  does  not  contain  anything  impeaching  his  defeiK«,« 
forming  or  supporting  the  plaintiff's  title,  or  the  p!ainl!ff*s< 
that    document  is,  I  conceive,  protected  from  prodactioo, 
the  Court  sees  upon  the  answ^er  itself  that  the  defendaDie^^^^r^^ 
ously  represents  or   misconceives  its  nature;  but  w^here  it  ist^JO* 
si  stent  with  the  answer  that  the  document  may  form  the  plaintiff  * 
title,  or  purt  of  it  may  contain  matter  supporting   the  piaiatiff** 
title  or  the  plaintiff's  case,  or  may  contain  matter  impeaching  the 
defence,  then,  I  apprehend,  the  documeat  is  not  protected;  ntf, 
I  apprehend,  is  it  protected  if  the  character  ascribed  to  it  bj  tke 
defendant  is  not  averred  by  him  with  a  reasonable  and  suffickot 
degree  of  positiveness  and  distinctness." 

Another  question  of  some  importance  occurs  upon  this  branck 
of  the  subject,  namely,  if  a  defendant  states  in  his  answer  that  be 
has  in  his  possession  a  document  relating  to  his  own  title,  ind  re- 
fers to  it  for  greater  certainty  of  its  contents,  whether  the  mere 
fact  of  that  reference  will  entitle  the  plaintiff  to  its  prodnctioiit 
It  is  assumed  that  the  document  is  only  alluded  to  in  the  wumv 
as  a  part  of  the  defendant's  case,  and  not  as  a  part  of  hisenin- 
ination  to  the  interrogatories  in  the  bill,  and  under  these  circom- 
stances  the  doubt  is,  whether  the  reference  for  greater  ccrttintj 


(k)  12  Sim.  103  ;  see  Hue  v.  Rick-  ... 
ards,  2  Beav.  305 ;  and  Glegg  v.  Leirh,  don, 
4  Mad.  493.  *^  '    &  C.  m,  ExchrR^p/ 


(»)  Combe  v.  Corporation  of  I^»- 
on,  1  Y.  &  C.  651 ;  and  S.  C.4  Y. 
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gWea  to  the  plaintiff  a  right  which  he  would  not  otherwise  ha?e  Effect  of  a  Re 
had  to  the  prodaction  of  the  document  referred  to  (1).  Doeament. 

The  case  of  Atkyns  r.  Wright  (t)  was  a  bill  for  an  account  of 
the  execution  of  a  trust  under  a  conveyance,  containing  charges 
of  firaady  which  charges  of  fraud  were  denied  by  the  answer. 
The  defendant  admitted  the  possession,  amongst  other  deeds,  of 
a  cert^n  indenture,  purporting  to  be  a  release  to  him  and  other 
penoDSy  to  which  by  his  answer  he  referred  when  it  should  be 
produced.  A  motion  was  made  for  the  production  of  this  amongst 
other  documents,  whereupon  Lord  Eldon  said,  with  regard  to  this 
particalar  deed,  "  The  bill  does  not  appear  to  have  been  drawn 
with  the  knowledge  that  such  a  deed  existed,  and  the  fact  of  its 
eziatence  comes  out  Hby  the  answer,  but  the  answer  does  not  con- 
tain an  offer  to  produce  that  deed  as  the  Court  shall  direct.  This 
defendant  has  not  done  what  was  done  in  a  late  case,  where  the 
defendant  admitting  that  he  had  the  deed,  and  was  ready  to  pro- 
dacee  it  if  the  Court  should  require  him  to  do  so,  Mr.  Fonblanque 
coDtendedy  that  he  had  not  by  that  form  of  pleading  enabled  the 
Coort  to  dispense  with  the  judicial  discretion  to  call  for  the  pro- 
daction or  not,  and  I  thought  that  was  not  a  voluntary  offer  that 
ooght  to  fix  the  defendant,  but  that  it  was  a  submission  to  the  dis- 
eietkm  <^  the  Court,  and  no  dispensation  with  the  discretion  of 
the  Coort  not  to  order  the  production  if  it  should  not  be  thought 
proper  to  make  it.  Here  is  no  room  to  say  the  answer  leaves  to 
the  discreticm  of  the  Court,  whether  having  regard  to  the  justice 
doe  to  both  parties,  the  C6urt  would  call  upon  the  defendant  to 
prodace  that  deed.  In  another  case,  I  said,  that  whether  the  par- 
ty was  or  was  not  capable  of  setting  forth  the  contents  of  the  in- 
strument, he  had  in  a  great  measure  set  them  forth,  and  for  the 
truth  of  what  he  set  forth  he  referred  to  the  instruments ;  there 
was,  therefore,  no  question  of  production,  as  he  made  the  instru- 
ment part  of  his  answer.  But  this  defendant  has  said  in  sub- 
stance, that  he  denies  all  this  fraud,  negligence,  and  culpable  con- 
duct with  which  he  is  charged,  and  whether  his  answer  is  true  or 
felae  in  that  respect,  here  is  a  deed  that  is  not  impeached,  namely, 
a  release  of  all  claims  whatsoever  as  in  the  said  indenture  will 

1%)  U  Ves.  811. 

m  Story  Eq.  Fl.  §  859,  §  860,  860  a.  and  notes. 

It  ui  a  matter  of  course  to  allow  the  plaintiff  to  inspect  the  books  and 
paper*  of  the  defendant  referred  to  im  his  answer,  and  thus  made  a  part 
thereof.  And  the  defendant  may  be  compelled  to  produce  them  within  a 
Teaaonable  time  although  they  are  in  the  hands  of  his  agent  in  a  foreign 
comitiy.    Eager  o.  Wuwall,  8  Paige,  369. 
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Sffect  of  a  Re-  appear,  and  claiming  the  same  benefit  as  if  he  had  pleided  H. 

DoeoMot.^  He  most  produce  that  instrument  at  the  hearing  of  the  came,  bat 
his  answer  means  only  that  in  this  stage  he  does  not  piitl»  de- 
fence upon  a  plea  with  profert,  stating  merely,  that  these  ii  mxk 
an  instrument  which  is  to  be  his  defence  if  he  shall  piodiee  h, 
not  otherwise.  My  opinion  is,  that  upon  this  bill  and  amei  the 
plaintiff  cannot  compel  the  production  in  this  stage  of  thee 

From  this  case  itself,  the  inference  seems  to  be,  that  ] 
of  a  deed  relating  exclusively  to  the  defendant's  title  will  Ml  be 
ordered  unless  the  defendant,  by  his  answer,  voluntarily  oAn  to 
produce  it ;  and  further,  that  the  mere  fact  of  referring  (wluch 
was  done  in  the  case)  does  not  constitute  such  an  offisr  u  wiO  b 
the  defendant  •     ' 

In  the  case  of  Hardman  o.  Ellames  (it:),  the  defendant,  by  Im 
answer,  stated  the  effect  of  several  deeds,  and  omclnded  UiiMe- 
ment  in  these  words :  —  ''As  by  the  said  several  fines  and  thepo- 
damations  made  thereon  res[j^ctively,  now  remaining  of  reoori  in 
the  said  Court,  and  by  the  said  several  deeds  hereinbefcre  aca- 
tioned,  to  which  for  greater  certainty  the  defendant  craves  lenelo 
refer,  when  produced  will  appear."    Upon  these  words,  the  qoee- 
tion  arose  whether  they  gave  the  plaintiff  a  right  to  mofe  ibr  tbe 
production  of  these  documents,  the  effect  of  which  was  thas  stat- 
ed.    The  motion  was  first  made  before  Sir  C.  Pepys,  M.  R.,  who 
ordered  the  production.     An  appeal  from  this  order  was  tiade  to 
the  Lords  Commissioners,  Shadwell   and   Bosanquet   Tbe  case 
was  elaborately  argued,  and  all  the  authorities  upon  the  sabject 
are  there  collected.     The  claim  of  the  plaintiff  to  the  prodactioa 
seems  to  have  been  rested  entirely  upon  the  effect  of  the  aboie  re- 
ference, and  not  upon  the  nature  of  the  deeds  themseWes.   The 
judgment  was  delivered  by  the  Lord  Commissioner,  Shadwell,  who 
concluded  his  judgment  by  saying,  '*  It  appears,  therefore,  upon  a 
review  of  the  cases,  to  be  perfectly  settled  that  where  a  defendant, 
in  his  answer,  states  a  document  shortly  or  partially,  and  for  the 
sake  of  greater  caution  refers  to  the  document  in  order  to  sbow 
that  the  effect  of  the  document  has  been  accurately  stated;  in 
such  a  case  the  Court  will  order  the  document  to  be  produced. 
It  was  said  in  the  present  case,  that  the  document  ought  not  to  be 
produced,  because  it  only  manifests  the  defendant's  title;  but  the 
answer  to  that  is,  in  the  first  place,  that  it  may  by  possibility  do 
something  more  than  merely  manifest  the  defendant's  title,   h 

(k)  2  M.  &  K.  745 ;  see  also  Bet-  7;  Welford  v.  Stainthorpe,  2  Bctt. 

tison  r.  Farringdon,  3  P.  Wms.  364  ;  587  ;  Lord  Eldon  in  The  PrinceM  of 

Hodson  V.  Earl  of  Warrington,  3  P.  Wales  v.  the  Earl  of  Liverpool,  1  Sw- 

Wdib.  35  ;  Evans  v.  Richards,  1  Sw.  121. 
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irdild  be  a  strange  thing  to  say  that  a  defendant  should,  at  the  ^^^^ct  of  a  Re- 
learingy  have  the  advantage  of  other  parts  of  the  deed  than  those  ^^Amwcf.  * 
et  forth  in  the  answer,  and  that  the  plaintiff,  who  looks  to  the  an-  v^^y^^^ 
wer  tor  information,  should  not  be  at  liberty  to  avail  himself  of  a 
aiowledge  of  the  deed.    It  seems  to  be  consistent  with  justice, 
hat  if  the  defendant  makes  a  document  a  part  of  his  answer,  the 
ilaidtiflT  is  entitled  to  know  what  that  document  is,  because  he  has 
I  rigbt,  at  the  hearing,  to  read  such  parts  of  the  defendant's  an- 
iwer  aa  he  thinks  fit.     It  is  to  be  observed  also,  that  if  the  plaintiff         » 
ihoold  think  proper  to  amend  his  bill,  and  require  the  deed  to  be 
let  forth  at  length,  it  would  be  a  matter  of  course  that  the  deed 
ihoold  be  80  set  forth." 

In  Sir  James  Wigram's*  treatise  (/),  an  elaborate  criticism  upon 
his  jadgment  may  be  found.  He  dissents  from  the  conclusion  to 
riiich  the  Lords  Commissioners  came,  objecting  to  '*  the  conclu- 
ive  eflfect  given  to  the  reference  in  the  answer,  to  the  exclusion 
»f  those  CQoaiderations  which  in  other«ases  are  of  the  essence  of 
he  qoestion  between  the  parties,  namely,  the  nature  o(  the  docu- 
oent,  and  the  case  appearing  upon  the  whole  record." 

In  the  cats  of  Adams  v.  Fisher  (m).  Lord  Cottenham  took  oc- 
casion to  refer  to  the  subject  in  the  following  terms  :  —  *'  As  to 
lardman  v.  Ellames,  it  is  not  very  pertinent  to  the  present  case. 
t  was  certainly  no  new  decision,  and  I  was  very  much  surprised 
0  hear  4ny  one  treat  it  as  such,  and  when  I  came  to  look  into  the 
loetrines  laid  down  in  the  books,  I  felt  no  doubt  upon  the  subject. 
¥here  a  party  has  thought  proper  to  put  his  defence  upon  a 
^articolar  docament,  he  himself  having  introduced  it  and  put  it 
brward,  he  cannot  be  permitted  to  make  any  representation  of  it 
lowerer  unfounded,  which  he  pleases ;  but  the  plaintiff  is  entitled 
o  see  whether,  the  defendant  has  rightly  stated  it.  It  is  because 
.he  defendant  chooses  to  make  it  part  of  his  answer  that  the  plain- 
itr  it  entitled  to  see  it,  not  because  the  plaintiff  has  an  interest  in 
t.  The  principle  is,  that  a  defendant  shall  not  avail  himself  of 
hat  mode  of  concealing  his  defence." 

In  the  cases  hitherto  considered,  the  defendant  seems  to  have  When  defen- 
amply  stated  the  eSbct  of  certain  deeds,  and  to  have  referred  to  ^^^^  partially 
hem   for  greater  certainty.     If  he  should  pray  that  the  deeds  document. 
'eferred  to  should  be  taken   as  part  of  his  answer,  the  argu- 
nents  against  the  production  would  no  longer  apply.     Moreover, 
f  the  defendant,  in  addition  to  stating  the  effect  of  a  document, 
ihould  proceed  partially  to  set  it  forth,  the  argument  in  favor  of 

(I)  M  Pmnts  on  the  Law  of  Di^ov-        (m)  3  M.  &  C.  548. 
iiy,^'p.m 


sow 

E^ci  of  ft  Ii«- 
feret)^  in  the 
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arisinir  from 
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privilege. 


the  production  is  rather  itranger^   although  there  seems  lo  b*  » 
materia]  difference  in  principle. 

Lord  Cotlenham,  in  the  case  of  Latimer  v.  Neaie  (n),  urgea 
upon  the  House  of  Lords  as  one  of  the  grounds  for  confirmiiig  ibe 
Jtidgment  of  the  Court  of  Exchecjuer,  "because  the  defeadiBlliat- 
iflg  &ct  out  what  he  states  as  the  conteots  of  the  deed  (and  OK»t 
likely  fairly  J  the  plaintiff  uoder  those  circumstances  i$  mMta 
see  whether  the  abstract  be  or  not  a  correct  abstract  of  tbfiK 
deeds  of  which  he  asks  the  production^  I  therefore  fiUj^g»t  ibn 
the  order  of  the  Court  below  be  affirmed."  And  in  the  case  d 
Phillips  r.  E^rana  (o),  the  Vice-Chancellor  Knight  Bruce  seerof 
to  rely  partly  upon  the  manner  in  whichthedoeumemraaseloat. 

It  may  here  be  observed  ^  that  m  somexase^^  where  thepirti<s> 
ular  grounds  of  e^temptioo  upon  which  the  defendant  remslB  ^ 
protluctton,  are  not  sufficiently  raised  by  the  answer,  a  defbcfUcl 
has  been  permitted  to  file  an  affidarit  for  the  purpose  of  briifgiii^ 
his  case  before  the  Court*  This  was  permitted  in  the  cms  of 
Uewellyu  v.  Badeley  (p)j  for  the  purpose  of  est  a  bUahing  ihiube 
documents  in  question  supported  exclusively  the  defenda^it's taae, 
and  related  to  his  defence  of  the  suit  It  seems,  boweFer,  fr^ 
the  language  of  Sir  James  Wigram,  V,  C,  upon  that  oecasifflj, 
*'  that  authority  may  be  found  for  allowing  an  affidavit  ro  beitieil 
in  opposition  to  a  motion  of  this  nature  applicable  to  almoBt  eieij 
ground  which  can  successfully  be  urged  against  the  prodo|M  <>^ 
such  documents." 

The  next  special  exemption  from  discovery  which  miy  be  urged 
by  a  defendant  as  an  objection  to  a  motion  for  the  prodactioa  of 
documents  arises  out  of  the  privilege  extended  to  profeisiooalcoiB- 
munications  (1).  In  a  former  part  of  this  work  (q),  it  has  been 
found  necessary  to  treat  upon  this  subject  with  reference  to  the 
right  of  a  defendant  to  demur  to  discovery  sought  from  him,  or  to 
decline  giving  it  by  answer  (r).  There  does  not  seem  to  be  any 
difference  as  to  the  extent  to  which  this  privilege  is  conceded 
when  the  question  arises  upon  motions  for  the  production  of  doc^ 
uments,  and  when  it  arises  upon  exceptions  to  an  answer,  or  upon 
a  demurrer  to  a  discovery.  It  will  not,  therefore,  be  neceMtfy^ 
repeat  the  principles  before  laid  down,  or  refer  again  to  the  li- 

(n)  11  Bligh,  149,  and  Wigr&m  on        (p)  1  Hare,  639. 

Discovery,  ^2.  (q)  Ante,  p.  638. 

(o)  2  Y.  &  C.  647.  (r)  Ante,  p.  823. 


(1)  Wright  V.  Mayer,  6  Simmer's  Vesev,  280  a.  note  M.and 
1  Gieenl.  Ev.  §  241. 
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vities;  but  in  addition  to  the  cases  there  qaoted,  it  seems  de-  Privileged 
&hle  to  refer  to  the  case  of  Holmes  ».  Baddeley  (s),  in  which  ,^^^!^^J!^ 
subject  has  again  been  brought  before  the  attention  of  Lord 
idhorst,  and  the  result  seems  to  be  that  letters  written  or  cases 
ed  for  the  opinion  of  counsel  by  a  party  or  his  solicitor,  with 
ew  to  a  suit  then  in  contemplation,  are  privileged  from  pro- 
tion,  not  only  in  that  suit  but  in  any  subsequent  litigation  with 
1  parties  respecting  the  same  subject-matter,  and  involving  the 
ilioD  to  which  such  letters  and  cases  relate.  It  may  be  men-  Opinioiw  uken 
led  ilso,  that  in  cases  where  opinions  of  counsel  have  been 
m  bj  a  trustee  on  behalf  of  a  cestui  que  trust,  and  paid  for  out 
be  trust-fund,  there  is  no  doubt  that  the  cestui  que  trust  is  en- 
id  to  call  for  their  production ;  but  opinions  taken  in  the  par- 
own  behalf,  and  adversely  to  another,  would  be  protected. 
a  the  case  of  Woods  v.  Woods  (<),  which  was  a  suit  by  a 
Mt  que  trust  to  set  aside  a  purchase  of  the  trust  property  made 
tj  years,  before  by  the  trustee,  the  trustee  insisted  on  the  know- 
[6  of  the  transaction,  and  long  acquiescence  therein  by  the 
■t  gue  trust,  and  in  his  answer  to  a  cross  bill  the  cestui  que 
4  admitted  that  he  had  an  opinion  of  counsel  on  his  right, 
oh  he  had  taken  many  years  before.  Sir  James  Wigram,  V. 
held  the  opinion  to  be  a  privileged  communication,  and  re- 
xi  to  order  its  production. 

fhe^ase  of  Steele  v,  Stewart  (u),  which  has  recently  occurred  Commonica- 
yte  LcM"d  Lyndhurst,  exhibits  another  instance  of  the  applica-  t^o"*"  ^t^e«n 
1  of  the  general  rule  concerning  professional  privilege.     There  unprofessional 

distance  of  the  place  where   the  evidence  had  to  be  col-  ?f®^^P'^ 
ted  was  such,  that  the  defendant's  solicitor  had  to  employ 
■gent     It  was  contended  that  communications  between  the 
ty  or  his  solicitor,  and  an  unprofessional  agent,  were  not  pro- 
ledy  and  that  neither  authority  nor  policy  authorized  the  exten- 
a  of  the  privilege  to  such  a  case.     Both  the  V .  C.  of  England, 
1  Lord  Lyndhurst,  held  that  the  letters  in  question  were  privi- 
sd,  and  Lord  Lyndhurst  said  he  did  not  consider  this  an  ex- 
lion  of  an  admitted  privilege.     He  considered  the  case  as  com- 
within  the  same  principle  on  which  the  communication  of  the 
citor  himself  would,  under  similar  circumstances,  be  privileged. 
There  are  certain  other  objections  which  a  defendant  is  entitled  Other  special 
aise  as  a  protection  from  discovery.     Thus  the  plaintiff  cannot  tectiM*a  de^ 
ract  from  the  defendant  an  answer  tending  to  involve  him  in  a  fendant  from 

disclosing  doo- 
r)  1  Ph.  476.  (u)  1  Ph.  471 .  umenU. 

)  4  Hare,  83. 
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'  BwciilI  Es^    criminal  charge  (1),     Neither  can  be  succeed  if  the  propoied  dii- 
^*  >eferidant  ^  covery  wiJl  subject  the  defeDdum  to  penalty  or  forfeiiuif.    With 
^^^^-^^^■^^^^  respect  to  abjections  of  this  kind,  the  principles  are  preciaelf  the 
same  when  the  question  arises  upon  a  motion  for  the  produclkm  of 
docaments,  as  when  it  occurs  upon  a  demurrer  to  thediscorerj  w 
exception  to  an  answer,  bo  that  it  i&  now  only  nec^oaji  to  refer 
the  reader  to  the  chapter  where  the  subject  haa  beeo  before  dif- 
cussed  (x), 
C&B«offtinott*      An  opinion  seems  to  be  generally  prevalent  that  in  the  eiie«F 
^**^*  mortgagor  and  mortgagee,  there  is  some  difference  in  the  mimn 

in  which  the  foregoing  principles  concerning  the  productioiiof 
documents  are  applied.  As  it  does  not  seem  very  cleir  vhuii 
the  precise  nature  of  the  distinction,  or  indeed  whether  theft  it 
any  difference  further  than  what  arises  naturally  from  the  jHflici^ 
far  circumstances  of  the  case,  it  will  be  Qeeeaiarj  shortly  t«  ciD 
attention  to  the  peculiarities  resuliing  from  the  rights  id  Bq«i(r^f 
a  mortgagor  and  mortgagee  in  this  respect,  and  the  authoritici  up- 
on the  subject 
In  a  suit  for  In  an  ordinary  suit  for  redemption,  where  there  i»  no  dispote 

redempiion.      concerning  the  fact  of  the  mortgnge,  lUe  right  of  the  pJiiattff  to 
come  into  Equity  ader  the  stipulated  day  for  payment,  isinc^- 
sequenee  of  the  estate  of  the  mortgagee  being  absolute  ai  Law 
Under  such  circumstances,  the  plaintiff  relies  for  equitd^le  refiefi 
upon  the  fact  that  his  legal  estate  ia  gone ;  if  then  the  Je^udiat 
does  not  dispute  the  plaintiff's  equity,  but  only  claims  to  hold  the 
estate  as  a  security  for  the  debt,  it  seems  reasonable  that  the  Co«n 
should  not,  before  the  decree  which  ensures  the  defendaat  either 
his  money  or  the  estate,  allow  the  plaintiff  to  inspect  the  mortgage 
deed.     Otherwise  the  effect  of  such  inspection  might  be  to  enable 
the  plaintiff  to  detect  flaws  in  the  defendant's  legal  estate,  and 
thus  use  the  interference  of  a  Court  of  Equity  for  the  destmetioii 
of  that  legal  estate,  the  assumed  indefeasibility  of  jvhich  conatitat- 
ed  his  sole  right  to  sue.     Where,  however,  the  defendant  does  boC 
submit  to  be  redeemed,  but,  denying  that  he  is  a  mortgagee,  daioia 
to  hold  the  estate  free  from  any  equity  of  redemption,  it  does  not 
seem  very  clear  what  there  is  in  the  nature  of  the  dispute  between 
the  parties  to  vary  the  ordinary  rights  of  the  plaintiff  to  a  discord 
ry  of  all  that  evidences  his  own  case  (y).     It  would  seem  strange 

(x)  Ante,  p.  625-6,  823.  11  Bligh,  149 ;  Wignun  onDiMOferj 

(y)    See  the  case  of  Latimer  v.    287. 
Neate,  2  Y.  dc;  C.  262,  Ezch.  Rep.  6l 

(1)  Rice  V.  Gordon,  13  Sim.  580. 
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if  the  person  Id  possession  of  the  estate  disavowing  the  character  ^"  *'*®  caroofi 
4>f  mortgagee,  and  refusing  to  receive  payment  of  the  alleged  mort-  v^I!^^S^ 
gage,  could  at  the  same  time  assert  the  right  of  a  mortgagee  and 
citim  to  withhold  production  of  the  deed  until  payment  had  been 
mode. 

In  the  case  of  Greenwood  r.  Rothwell  (z),  the  defendant  denied 
the  right  of  the  plaintiffs  to  redeem,  and  Lord  Langdale,  M.  R. 
refused  to  order  production  of  the  title-deeds.  It  was  argued  for 
the  defendant  that  he  was  entitled  to  withhold  the  deeds  by  virtue 
of  hit  title  as  mortgagee,  until  he  had  been  fully  paid.  There  is 
noChing  in  the  judgment  from  which  an  inference  can  be  drawn 
whether  the  production  was  refused  upon  the  ground  of  the  pecu- 
liar character  of  the  mortgagee,  or  whether  the  Master  of  the  Rolls 
refiised  it  upon  grounds  applicable  to  all  cases,  namely,  that  the 
deeds  in  question  related  exclusively  to  the  defendant's  title. 

In  the  case  of  Phillips  r.  Evans  (a),  a  further  charge  made  by  Where  the  on 
.    ,  ,      '^  ,      1  .  ,    ?  .     ly  question  u 

indoraementy  upon  the  mortgage  deed,  was  impeached  upon  the  is  to  the 

ground  that  it  was  made  when  the  mortgagee  had  notice  of  the  in-  amount. 
aolTency  of  the  mortgagor,  and  the  bill  charged  that  such  notice 
would  appear  from  recitals  in  the  writing  of  further  charge  from 
the  date  thereof,  apd  from  the  indorsements  upon  the  original  in- 
denture. Upon  a  motion  for  the  production  of  a  mortgage  deed. 
Sir  J.  L.  Knight  Bruce,  V.  C,  said,  "This  is  a  bill  filed  to  redeem 
a  mortgage,  aqd  it  is  not  disputed  that  the  only  question  is  what 
amount  the  plaintiff  is  to  pay,  which  depends  on  the  contents  of 
the  indorsement  upon  the  mortgage  deed,  and  the  time  when  the 
indorsement  was  executed.  The  defendant  sets  out  the  instru- 
menty  which  appears  to  be  expressed  in  the  first  person,  and  to  be 
contained  in  a  few  lines,  which,  he  says,  are  the  effect  of  that  in- 
strumenty  considering  the  manner  in  which  the  document  is  set 
outy  the  nature  of  the  suit,  and  the  circumstances  relating  to  the 
insolvency  of  the  mortgagor,  including  the  date  of  the  indorsement. 
I  think  that  this* is  a  case  in  which  the  plaintiff  should  see  the  in- 
dorsement" 

The  case  of  Browne  v.  Lockhart  (6)  was  a  foreclosure  suit,  so  Right  of  the 
that  the  mortgagee  occupied  the  position  of  plaintiff  in  the  suit;  ^"^^^^^^^^ 
BO  motion  in  the  cause  for  the  production  of  the  mortgage  deed  before  luit. 
was  therefore  made ;  but  a  question  arose,  with  reference  to  the 
coats  of  the  suit,  as  to  the  right  of  the  person  entitled  to  the  equity 
of  redemption,  to  call  upon  the  mortgagee  for  its  production.    In 

(i)  7  Bear.  291.  (h)  10  Simoni,  420. 

(•)  2  Y.  &  C.  647. 
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Case  of  a  Mort^ 
gagee. 


When  motion 
may  be  made. 


After  publica- 
tion. 


DocB  not  pre- 
vent excep- 
tions to  the 
answer. 


Form  of  the 
order. 


In  what  place 

production 

ordered. 


commeiUing  upon  a  case  (c)  where,  after  a  decree  nisi  had  been 
made,  a  mortgagee  appears  to  have  been  ordered  to  prodace  \ba 
deed,  in  order  that  an  assignment  of  the  mortgage  might  be  mide, 
the  v.  C.  of  England  said,  "  I  apprehend  that  such  an  applieatioa 
would  not  be  listened  to  at  the  present  time.  It  doesBotqahe 
tally  with  our  notions  of  the  right  of  the  mortgagee  to  keep  his 
deeds  to  himself  until  the  moment  arrives  when  the  moitgiprip- 
pears  with  the  principal  and  interest  in  his  hands,  and  then  the 
mortgagee  is  not  bound  to  part  with  the  deeds  before  be  hii  n> 
ceived  his  money — at  least,  it  must  be  a  simultaneous  transaction." 

A  motion  for  the  production  of  documents  must  be  made  opoi 
notice,  and  is  subject  to  the  ordinary  rules  affecting  Epeaid  no- 
tions (cf).  There  does  not  seem  to  be  any  period  of  the  eame 
after  the  filing  of  the  answer,  when  such  a  motion  cannot  be  made. 
Thus  when  the  motion  was  made,  after  the  witnesses  had  bees  ei* 
amined,  and  the  documents  marked  as  exhibits,  notwitbitaD&ig 
it  was  objected  that  the  plaintiff,  by  inspecting  them,  iroald  acp 
quire  the  undue  advantage  of  knowing  what  documents  tere  in- 
tended to  be  produced  on  behalf  of  the  defendant  at  the  hearing, 
an  order  was  made  for  their  production  (e).  In  the  case  of  Fen- 
cott  V.  Clarke  (/)  the  Y.  C.  of  England  is  said  to  have  hesitated 
at  first  about  granting  the  motion  as  publication  had  passed;  he, 
however,  afterwards  ordered  the  production.  Moreover,  it  is  com- 
petent to  the  plaintiff  to  move,  although  in  the  interral  between 
the  service  of  notice  of  motion,  and  the  day  when  it  is  made,  he 
has  obtained  an  order  to  amend  his  bill  (g) ;  and  although  a  mo- 
tion for  the  production  of  documents  is  necessarily  made  upon  the 
answer,  yet  it  does  not  operate  as  an  admission  of  the  sufficiency 
of  the  answer,  so  that  the  plaintiff  may,  after  such  a  motion,  still 
file  exceptions  {h). 

The  order  usually  directs  the  documents  to  be  left  with  the 
Clerk  of  Records  and  Writs  (?) ;  and  it  would  appear  that  the 
Court  will  never  order  production  at  any  other  plice,  except  upon 
the  consent  of  the  person  in  whose  possession  they  are  {k).  Upon 
the  application,  however,  of  the  defendant,  the  Court  will  fre- 
quently order  production  at  some  other  place  for  the  sake  of  con- 
venience. In  such  a  case  the  order  is  drawn  up  in  the  following 
form  :  "  Let  the  plaintiff,  his  solicitors,  and  agents,  be  at  liberty 


(c)  Anon.  Moseley,  246. 
{d)  Ante,  p.  1789. 
(e)  Duke  of  Beaufort  r.  Taylor,  2 
Hare,  245. 
(/)  6  Sim.  8. 


(g)  6  Beav.  264. 
(A)  Lane  v.  Paul,  3  Beav.  66. 
(t)  See  post,  2067. 
(^)  Maund  v.  Allies,  4  M.  &  C. 
503. 
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at  all  setflonable  times,  upon  giving  reasonable  notice,  to  inspect  ^^  ^^uu  pUce 
and  peruse  at  the  office  of  Messrs.  A.  &  B.  the  solicitors  of  the  de-     p^^^l" 
feodant  C.  D.  at  &c.  the  several  deeds,  d^^c.  admitted  by  the  an- 


of  the  said  defendant  to  be  in  his  possession,  custody,  or 
power  (J)f  and  take  copies  thereof,  and  abstracts  and  extracts 
therefrom^  as  they  shall  be  advised  at  the  plaintiff's  expense,  and 
let  the  said  defendant  produce  the  said  deeds,  &c.  before  the  ex- 
aminer, or  at  the  execution  of  any  commission  for  the  examination 
of  witneaspw  in  this  cause,  and  at  the  hearing  of  this  cause,  as  the 
plaintiff  shall  require." 

In  the  ease  of  Ghrane  v.  Coc^r,  Lord  Cottenham  said,  that  **  It 
vas  now  a  well  established  rule  that  if  a  defendant  in  his  answer, 
after  admitting  the  possession  of  books  and  papers  relating  to  the 
OMttem  in  question,  stated  that  those  books  and  papers  were  in 
constant  use  in  his  business,  and  necessary  for  that  purpose,  the 
Ckmrt  wooldy  in  the  first  instance,  give  credit  to  that  statement, 
md  order  that  they  should  be  produced  to  plaintiffs  at  the  place  of 
baniniPiiw  at  which  they  were  in  use ;  and  that  if  the  plaintiff  did 
not  obCasa  a  satisfactory  inspection  of  them  there,  it  was  open  to 
him  to  eome  to  the  Court  for  a  further  Order."  Acting  upon  this  AtfoUcitor'i 
principle^  the  Court  will  also  order  the  production  of  them  at  the  neii. 
place  of  business  of  the  defendant's  solicitors;  but  as  such  an  or- 
ler  ii  made  for  the  defendant's  convenience,  the  Court  will  not 
iDoar  his  solicitors  to  make  any  charge  against  the  plaintiff  for  in- 
ipecting  them  (/).  Nor  are  the  solicitors  entitled  to  insist  upon  ^^'^  ^  ^^^^ 
mkJSkgf  and  charging  for,  any  copies  that  may  be  required  of  the 
Seeds  deposited  with  them,  so  that,  according  to  Sir  James  Wig- 
ram,  y.  C.,  ''so  much  difficulty  might  arise  firom  making  the  order 
m  that  form,  as  to  render  it  generally  the  better  rule,  that  the  or- 
te  flhovild  be  is  the  common  form,  namely,  for  the  produetioo  of 
the  docnmenlB  at  the  office  of  the  Court,  in  which  case,  any  vari- 
alioD  for  the  coq^enience  of  the  parties,  might  be  made  a  matter 
of  Airaogement  between  them."  Lord  Langdale,  M.  E.,  upon  a 
laetieB  for  pioduction  in  a  suppionental  suit,  refused,  notwith- 
rt^iiK^ipg  the  consent  of  the  defendant,  to  order  the  required  doc- 
Bmeots  to  be  deposited  in  the  Master's  office,  instead  of  with  the 
Etec<Mrd  and  Writ  Clark,  although  other  documents  in  the  same 
natter  had  been  there  deposited  under  decree  in  the  original 
mit  (m). 

(Z)  Aooordinff  tothe  notice  of  mo-        (0  Woodroffe  v.  Daniel,  10  Sim. 
ink  126. 

(m)  Alcock  V.  Sloper,  7  Beav.  48. 
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Admiuioa  of       It  has  before  been  necesaaary  to  refer  to  the  practice  of  dlowini 

x^^^-^^^^^  an  affidarit  to  be  read  upon  a  motioo  for  the  productioo  of  doco- 

p     t"       o  '    Hfienls*     A  plaintiff  U  not  entitled  to  file  an  affidavit  toprorepos- 

cerniag  affida-  sesstoti  by  the  defend  ant,  although  he  may  verify  by  affidarjtdoc* 

^^^*  umenis  alleged  in  the  bill^  aiid  neither  admitted  nor  denied  hj  the 

answer  («).     On  the  other  hand,  where  the  answer  taken  by  itself 

would  have  shown  a  sufGeient  admission  of  possession^  tKe  defetn 

dant  has  been  permitted  to  show  by  affidavit  thai  the  dccimieuts 

In  question  are  so  circumstanced  as  not  to  be  in  his  po§s«s9(0D, 

custody,  or  power  (0). 

So  alsoj  the  defendant  is  permitted  to  prore  by  Affidavit  libtt  tk 

required  documents  come  within  some  of  the  special  gtooodi  of 

eitemption  ;  thus^  notwithstanding  there  is  no  suggestion  of  ii  upos 

the  answer,  the  defendant  may  show  by  affidavit  that  the  repaired 

document  is  a  privileged  communicalion  (o), 

«»  kreicTani         Moreover,  where  the  defendant  states  thai  certain  portions  flf  the 

tnttler.  documents  required  to  be  produced  do  not  relate  to  the  matters  ia 

^  question^  leave  will  be  given  him  to  conceal  tbem  i  in  micfa  5  ciM 

the  order  will  be  qualified  in  the  following  manner ;  "  But  ihi 

said  defendant  is  to  be  at  liberty  to  seal  up  such  parts  of  the  jaid 

books  as,  according  to  an  affidavit  to  be  previously  made,  do  aot 

relate  to  the  maUers  in  question  in  this  cause"  (i). 

When  there  is     In  a  case  of  this  kind^  even  though  there  are  stiaif  granidf  ftr 

'^  ct^the°def(^-  ''"^P®®^"*?  ^**  ^^^  defendant  has  sealed  up  matter  fbH  ougbt  to 

dant  haa  con-    have  been  discloBed,  the  Court  is  concluded  by  the  oath  of  the 

^^J^^^^e^evant  defendant  from  giving  further  discovery  (  p).     If,  hoiwfcr,  the 

defendant's  affidavits  contain  statements  at  variance  wA  etch 

other,  or  if  the  document  itself  shows  a  discrepancy  in  Us  ilito- 

ments,  it  seems  that  it  would  be  quite  consistent  with  the  iuIm 

of  the  Court  to  get  at  the  truth  by  compelling  the  party  to  gife 

discovery  (q). 

How  an  order       When  an  order  for  the  production  of  documents  is  made,itBif 

enforced!^  '^^  ^  enforced  in  the  usual  manner  (r),  and  it  seems  that  if  a  «o" 

bill  be  filed  against  the  plaintiff,  time  will  be  given  him  to  mw 

(n)  Addis  v.  Campbell,  1  Beav.  (v)  Sheffield  Canal  Conuisj  t* 

358.  Sheffield   and   Rotherhani  mnj 

(p)  Morrice  v.  Swaby,  2  Beav.  500.  Company,  1  P.  484. 

(0)  Tyler  v.  Drayton,  2  Sim.  &  (g)  Bowea  v.  Femie,  3  M.  *  C. 
Sta.  309;    Hughea    v.  Biddnlph,  4  632. 

Robs.  190;  Parsona  v.  Robertson,  2        (r)  Ante,  p.  X24d-9. 
Keen,  605 ;  Llewellyn  v.  Badeley,  1 
Hare,  527. 

(1)  See  Dias  v.  Merle,  2  Paige,  594. 
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mtil  the  order  for  the  production  of  documents  has  been  com-    Order  how 

»iiedwith(i).  j^!^;;^ 

When  t  person,  not  a  party  to  the  bill,  has  a  deed  in  his  posses-  Affainiit  a  per- 
ioD  which  it  is  desirable  should  be  produced  before  the  examiner,  son  not  a  part/ 
\e  moat  be  served  with  a  suhpcena  duces  tecum ;  and  if  he  then  *°       ca«»«- 
legfecls  to  produce  it  upon  proof  by  affidavit  that  he  has  it,  he 
Btj  be  pat  into  contempt  (t).    This,  however,  is  not  the  practice 
rith  respect  to  a  defendant.     In  his  case  as  we  have  seen,  it  must 
»e  shown  that  he  has  admitted  himself  to  have  it  (ti). 

When,  however,  a  document  has  been  produced  by  the  defend-  Document 
iDt  befinre  t  Commissioner,  for  the  purpose  of  enabling  the  plain-  c^^t  at'uie 
iff  to  hare  it  duly  proved  as  an  exhibit  in  the  cause,  then  the  bearing. 
lefendant  is  bound  to  have  it  in  Court  at  the  hearing  of  the  cause, 
Itfaoogh  there  has  been  no  direct  order  against  him  for  its  pro- 
loction  (x). 

It  need  scarcely  be  mentioned,  that  the  mere  fact  of  a  deed  or 
rther  docoment  being  proved  in  the  cause  and  referred  to  in  the 
lepoatkns,  does  not  give  to  the  other  side  any  right  to  inspect  it 
»efiire  the  hearing  (ti),  because,  among  other  reasons,  it  is  compe- 
ent  for  the  party  who  has  proved  it  to  use  it  or  not  at  the  hearing 
icccM'ding  to  his  discretion  (z).  But  when  the  defendant's  agent 
VBB  sabpcenaed  by  the  plaintiff  to  produce  at  the  hearing  a  parish 
KXkk  in  his  custody,  the  V.  C.  of  England  held,  that  the  book  being 
.  public  document,  and  appearing  to  come  out  of  the  custody  of 
he  defendant's  agent,  it  was  competent  to  the  defendant  as  well  as 
o  the  plaintiff  to  make  use  of  it  at  the  hearing  (y). 

The  osnal  order  when  the  defendant  is  required  to  deposit  the 
locuments  with  the  Clerk  of  Records  and  Writs  is  in  the  foUow- 
ng  fcnn-^— 

Let  the  defendant,  A.  B.,  on  or  before  the        day  of  (or  ^^J*"  ^^  ^© 

wiibm  •  days  from  the  service  of  this  order,)  leave  with  the  dnction  with 

!7Ierk  of  Records  and  Writs,  in  whose  division  this  cause  is,  the  Clerk  of 
everal  deeds,  &c.,  admitted  by  his  answer,  and  the  schedule  ^^^itB. 
hereto  to  be  in  his  possession,  custody,  or  power  («),  with  liberty 
or  the  plaintiff,  his  solicitors,  or  agents,  to  inspect  and  peruse  the 
ame,  and  take  copies  thereof,  and  abstracts  and  extracts  therefrom, 
m  they  shall  be  advised,  at  the  plaintiff's  expense.    And  let  the 

(#)  Holmes  o.  Baddeley,  7  Beav.  (u)  Davers  v,  Davers,  2  P.  Wms. 

i9.  410 ;  Forester  o.  Helen,  1  M'Clel. 

m  Ante,  p.  312    As  to  the  lien  of  556. 
.  solicitor  upon  deeds  in  his  posses- 


(x)  Wright  V.  Maver,  6  Ves.  281 ; 
ion,  see  post,  Ch.  xliii.  Wiley  v,  Pistor,  7  Ves.  411. 

Ju)  Bamett  v.  Noble,  1  Jac.  &  W.        (y)  Ward  v.  Pomfret,  5  Sim.  476. 
127.  (s)  According  to  the  notice  of  mo- 

(x)  Wheat  v.  Graham,  7  Sim.  61.    tion. 
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OtdtT  bow 


Effect  of  the 


Of  thi  Produciien  of  Documents 


With  whom 
documcDts 
*  dc|)0«ited. 


Notice  of 
motion. 


said  Clerk  of  Records  and  Writs  produce  the  said  flwds,  fct-i 
before  the  examine r^  or  at  the  execution  of  any  commisaiofl  k 
the  &3C  am  in  all  on  of  witnesses  in  this  cause^  and  at  the  hdumg  ti 
this  cause,  as  the  plaintiflf  shall  require. 

The  effect  of  an  order  against  the  defendant  for  the  production 
of  documents  is  only  to  give  the  plaintiff  the  power  of  iii5[»€Ctiiig 
and  taking  copies  of  them.     It  does  not  make  the  ^ociioieDts 
evidence  in  the  cause,  unless  the  mere  circumstance  of  tbetr 
coming  out  of  the  custody  of  the  defendant  would,  in  rtadf^ttn- 
der  them  admissible  evidence*     If,  therefore,  the  platntJ^  wishes 
to  have  them  proved  in  the  cause,  or  to  hare  them  prodacd  it 
the  hearing,  it  is  necessary  that  the  concluding  part  of  tbe  itoe 
form  of  order  should  be  inserted.     The  order  for  production,  m  It* 
self  establishes  that  the  documents  came  out  of  the  defeud&fiffcas* 
tody  into  the  hands  of  the  officer  of  the  Court,  so  thiJ  it  is  not 
necessary  for  the  purpose  of  proving  this  fact  to  read  anj  porti^ 
of  the  answer  (d). 

Till  very  recently  documents  when  produced  were  ordinwilf 
deposited  with  the  Clerk  in  Court  of  the  defendant  to  whom  tbef 
belonged^  and  when  it  was  necessary  %q  have  them  brought  into -^ 
Court  at  the  heariog,  token  down  to  the  assizes,  or  produced  be- 
fore a  commissioner,  it  was  the  practice  for  the  partiealir  CM 
in  Court  with  whom  they  were  deposited,  or  some  peraon  wtto- 
ized  by  him,  to  attend  with  them  upon  payment  of  Ml  ftes  lod  ex- 
penses (6).  But  now  documents  are  deposited  with  the  Gerk  of 
Records  and  Writs  (6),  who  is  the  general  officer  cS  the  Cooit, 
and  in  no  respect  the  agent  of  one  party  to  the  cause  more  than 
another. 

The  notice  of  motion  ought  to  state  that  application  irill  be 
made  for  the  Jlecord  and  Writ  Clerk  to  produce  the  required  doe* 
uments  before  an  examiner  or  upon  a  commission.  Othenmi 
unless  the  party  affected  by  the  motion  appears,  or  oCh^wiae  eoo- 
sents,  it  seems  that  the  order  would  be  confined  to  a  diredjoa  Att 
the  documents  be  deposited  with  the  Clerk  of  Records  and  Writs. 
The  order  does  not,  unless  specially  applied  for,  extend  to  direct 
the  Clerk  of  Records  and  Writs  to  attend  with  them  at  the  tridof 
any  action  or  issue  depending  between  the  parties,  conseqaentlj  i 
further  order  from  the  Court  is  necessary  where  the  parties  oiA 
to  make  application  for  such  a  direction. 


(a)  Taylor  v.  Sahnon,  3  M.  &  C. 
(i)  Hanii  v.  Bodenham^l  S.  &  8. 


(b)  3rd  Order,  October,  IM 
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Section  II. 

Of  Production  hy  the  Plaintiff. 

In  all  tbe  cases  hitherto  considered,  the  motion  has  been  as-    ProductioD 
to  be  OQ  the  part  of  the  plaintiff  for  the  purpose  of  obtain*  ^^^  Action 
iog  an  order  for  a  production  of  documents  admitted  by  a  de-  luue. 
fendant  to  be  in  his  possession.     It  is  now  intended  to  consider 
the  cases  when  the  defendant  may,  before  the  hearing  of  a  cause, 
obtain  an  inspection  of  documents  in  the  possession  of  the  plain- 
lift    At  a  general  rule,  when  discovery  from  the  plamtiff,  either  General  rule 
ooncemiBg  matters  of  fact,  or  the  contents  of  documents,  is  ne- 
cessary to  a  defendant  for  the  purpose  of  enabling  him  to  conqrfete 
Us  defence  to  the  case  sought  to  be  established  against  him,  he 
can  only  obtain  such  discovery  by  means  of  a  cross  bill  (1).    Up- 
on sach  a  bill  being  filed,  tbe  plaintiff  in  the  original  suit,  in  his 
charader  of  a  defendant  to  the  cross  bill,  becomes  liable  to  the 
applicalMNi  of  the  same  rules  concerning  the  production  of  docu- 
ments, as  a  defendant  in  any  other  case.    Consequently  it  will  not  Amwering  a 
be  necessary  to  pursue  the  subject  further  in  this  direction.    It^'^^ 


may,  hoiwefer,  be  obsenred,  that  an  answer  to  a  cross  bill  cannot 
in  general  be  obtained  until  the  original  bill  has  been  fully  answer- 
ed ;  and,  not  only  must  a  full  answer  in  the  ordinary  sense  of  the 
term  be  placed  upon  the  record  before  an  answer  to  the  cross  bill 
can  be  enforced,  but  the  plaintiff  in  the  original  suit  will  be  al- 
lowed time  to  answer  the  cross  bill  until  after  the  defendant  has 
complied  with  an  order  for  production  of  deeds  made  in  the  orig^ 
inal  aoit  {c). 

The  cases  in  which  a  defendant,  either  before  or  after  answer, 
has  been  allowed  to  dispense  with  the  necessity  of  filing  a*  cross 
bill,  oonstitnte  exceptions  to  the  general  rule  above  stated,  and  are 
not  very  namerous. 

It  appears  generally  to  have  been  the  practice  in  framing  bills.  Former 
far  the  plaintiff  to  say  that  he  had  left  the  instruments  in  the  hands  practice. 
of  his  Clerk  in  Court,  in  order  that  the  defendant  might  inspect 
them,  and  to  pray  that  after  inspection,  the  defendant  might  an- 
swer the  interrogatories  applied  to  the  subject.     This  practice 

(«)  Holmes  o.  Baddeley,  7  Beav.  (c)  PnnceM  of  Walei  v.  Earl  of 
GO.  Liverpool,  1  Sw.  133. 

(1)  Where  the  booki  or  docaments  of  tbe  plaintiff  are  material  for  the  de- 
fcadant'e  defimce  of  the  enit,  the  defendant  must  file  a  croea  bill  againat  the 
plaintiff  for  a  diaeovery  of  them.    Kelly  «.  Ecklbrd,  6  Paige,  648. 
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en  ordered,  has,  however^  long  been  discontinued,  and  it  may,  in  ccmscqufeEJCf^ 

^"^'''"^^  liQ^e  become  necessary,  under  particular  circumalances,  for  a  A 

fendant  to  be  allowed  to  move  that  the  plaintiff  may  produce  dodf* 

h  at  Law,    meutB  in  his  possession  (1).     The  argument  in  favor  of  tMs  prjfr 

lice  b  chiefly  deduced  from  the  rule  at  Law,     There  itwenwthit 

when  the  plaintiff  founds  his  claim  upon  an  instrument  uader  lea), 

rhe  mustt  in  technical  language,  make  profert,  and  the  dcfeiwiafll 
may  claim  o^ir^  the  result  of  which  is,  that  the  defendant bu tike 
benefit  of  inspecting  the  instrument  before  he  determines  uptrntis 
defence.     So^  also,  in  actions  upon  written  instruments,  mi  mkt 

rseal^  as  bills  of  exchange,  and  policies  of  insurance,  although  tk 
form  of  pleading  is  different,  and  the  plaintiff  does  not  m^e  pco- 
fert,  the  defendant  is,  in  fact,  entitled  to  obtam,  by  motiaaj  i  copj 
of  the  instrument  forming  the  subject  of  the  action. 

Lord  Eldon  considered  the  principle  upon  which  CoiirttafLiw 
proceed,  in  compelling  on  motion  the  production  of  billt  o(  ei- 
change  or  promissory  notes,  objectionable,  inasmuch  as  it  is  found' 
ed  upon  a  supposition  that  they  axe  doing  what  Courts  of  Equity 
do.  Whereas  *' there  is  a  mighty  difference  between  simpljiif* 
ducing  an  instrument,  and  producing  it  in  answer  to  a  bill  of  db* 
co^rery,  where  the  defendant  has  an  opportunity  of  accompiDjiQg  ■ 
the  production  with  a  statement  of  every  thing  which  ia  utce^rf 
to  protect  him  from  its  consequences"  (d).  This  obsefratioDi 
however,  does  not  apply  to  a  production  by  the  plaint  if,  ^rl^ere  no 
cross  bill  of  discovery  or  otherwise  has  been  filed  by  the  defendant 
When  ordered.  In  Wyatt's  Practical  Register  (e),  it  is  said,  thai  wheieideed 
in  the  plaintiff's  possession  mentioned  in  the  bill,  is  necesBU]  to 
the  defendant's  making  his  defence  a  full  answer,  the  Court  hi> 
ordered  the  plaintiff  to  give  him  a  copy  of  it  —  but  no  aathoriti 
is  referred  to  for  the  dictum. 
In  the  case  of  In  &  case,  before  Lord  Hardwicke,  L.  C,  where  the  heir  itlWi 
an  heir  at  law.  by  his  answer  to  a  bill,  brought  to  establish  a  will,  admitted  it  to 
be  duly  executed,  although  a  motion  by  him  for  an  inspectioo  of 
the  title-deeds  and  writings  belonging  to  the  estate,  was  nheiri, 
yet  hb  Lordship  seemed  to  think  that,  under  some  particalir  ci^ 

(d)  Ibid.  120.  (e)  P.  161. 

(1)  In  ordinary  cases  the  plaintiff  cannot  be  compelled,  upon  motioni  to 
snomit  his  books  or  other  documentary  evidence  in  his  possession  to  the  u^ 
spection  of  the  defendant,  to  enable  the  latter  to  answer  the  bin  tad  ffl»* 
his  defence  in  the  sait.  But  if  the  plaintiff,  on  request,  refuses  to  permittM 
defendant  to  inspect  such  books  or  documents,  he  cannot  afierwuds  o^K^ 
that  the  answer  is  insufficient  in  not  stating  their  contents.  Kelly  v.  £»' 
ford,  5  Paige,  548.    See  Jenning  v.  Smith,  3  John.  Ch.  409. 
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cmnstancefl,  he  might  have  been  entitled  to  what  he  prayed,  "  as,  When  ordered 
suppose  he  should,  in  his  answer,  insist  upon  some  old  entail,  ^"^^"^^^^ 
which  has  not  been  barred  by  a  recovery,  and  consequently  still 
existing,  or  controvert  the  legality  of  the  will,  or  the  execution  of 
it,  or  insist  that  only  a  part  of  the  real  estate  is  devised  away,  and 
of  course  the  remainder  descends,  and  he  expressly  claims  it  as 
heir  at  law  "(J). 

In  a  case  before  the  Court  of  Exchequer,  in  1724,  where  a  bill  Prodaction  oi 
was  brought  by  the  Corporation  of  the  City  of  London,  for  duties  JyJawi     " 
OQ  eiqKirtation,  claimed  by  prescription,  the  Court,  on  motion, 
ordered  that  the  defendant  might  have  inspection  of  the  city 
books,  and  by-laws  relating  to  the  duty  in  question,  and  recog-  ^^  <^^'  ^' 
nized  the  practice  of  making  similar  orders  between  lords  of  mar  manori  ind 
DOTS  and  their  tenants,  as  the  principle  upon  which  the  order  in  tenants, 
question  was  made  (e). 

Bui,  in  an  anonymons  case  (/),  where  the  defendant  by  an  ex-  For  payments 
eentor  moved  that  the  plaintiff  might  pay  money  into  Court,  Lord  qI^^^j^ 
Thnrlow  is  reported  to  have  said,  —  "Did  you  ever  know  an  in- executor  pl&ii 
stance  of  a  defendant's  applying  against  a  plaintiff?    There  can-  ^^' 
not  be  any,  it  hath  been  denied.    If  you  want  it,  you  must  file  a 
cross  bill  for  the  purpose." 

In  a  suit  by  the  executor  of  a  deceased  partner  against  the  sur-  Partnerihip 
vivor,  for  an  account,  a  motion  was  made  by  the  defendant,  before  accounts. 
Lord  Eldon,  for  production  of  the  accounts  before  answer,  and 
was  refosed ;  his  Lordship,  however,  observed  that  he  thought  he 
remembered  this  kind  of  motion,  by  the  defendant  stating  by  his 
answer,  that  the  bill  called  for  a  discovery,  whfch  he  could  not 
make  ccmipletely  without  seeing  the  partnership  books  and  ac- 
counts, and  that  he  verily  believed  those  books  and  accounts,  to 
the  joint  possession  of  which  both  were  entitled,  were  in  the  hands 
of  ibe  plaintiff;  that  the  Court  would  stay  proceedings  against  When  plainti 
him,  for  not  putting  in  his  answer  until  he  had  been  assisted  with  ^^  defendan 
that  inspection,  and  that  such  a  motion  would  do  without  a  cross  ested  m  the 
bill  (g)  (1).  documenta. 

(i\  Potter  V.  Potter,  3  Atk.  719.  (f)  2  Dick.  778. 

(•5  Ci^  of  London  e.  Thomion,  3        (g)  Pickering  v,  Bigby,  18  Yes. 
Swmnst.  266.  484. 

a)  In  caeoi  of  Partnership,  where  the  nartnership  books  and  papers  are 
6  hands  of  one  of  the  copartners,  or  of  his  assignees,  or  representatives, 
npon  the  application  of  the  other  party,  in  any  stasre  of  the  suit,  the  party  so 
having  them  in  his  possession,  or  under  his  control,  will  be  compelled  to  de- 
posit uem  in  ^e  hands  of  an  officer  of  the  Court,  for  the  inspection  of  ^e 
party  making  such  application,  and  that  such  party  may  take  copies  there- 
of if  necessary.    Kelly  «.  Eckford,  5  Paige,  348. 
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Whenoraered,      ju  anotber  case,  also  before  Lord  EJdon,  on  a  bill  to  setiaiiiti 
^'*^*^^*^''  partition  on  tbe  ground  of  inequality^  and  for  a  new  partition  itlt> 
ing  a  recent  valuation  and  estimate,  the  gross  result  of  vhidii 
only  omitting  the  particulars,  was  contained  in  a  schedule  to 
bill  J  the  answer  denying  the  accuracy  of  the  valuation,  bm  alli 
ing  that  the  defendant  ^vas  unable  to  set  forth  in  what  paiticnl! 
it  was  inaccurate  by  reason  of  such  omissioti ;  a  motion,  Vj 
defendant,  for  the  production  of  the  valuation  and  papen,lc«i 
relative  thereto,  was  refused  with  costs.     But  it  was  ob&enei, 
his  Lordship,  that  there  the  production  could  not  be  obtained  m«s 
if  a  cross  bill  were  filed^  and  he  took  tbe  diitinction  that,  ia  Pick- 
ering V,  Rig  by  (A),  the  plaintiff  and  defendant  were  jointljr^ii' 
tied  to  the  possession  of  the  documents  of  which  prod  action 
required  (it). 
Right  of  defen-      But  in  the  celebrated  case  of  Princess  of  Wales  o.  Theliri 
proci3fidinga      Liverpool  (f),  the  question  was  fully  considered,  and  tbe  tight 
stayed  until      the  defendant,  in  that  case,  to  have  an   inapection  of  docw 
^0  uc  on*       ^iiere  necessary  to  his  defeuce^  or  at  least  to  have  pr< 

stayed  until  after  an  inspection  should  have  been  allowed,  was, 
much  discussion,  established.     In  that  case,  the  plaintifl',  la  t  bill 
against  executors,  stated  that  two  promissory  notes  of  the  ^^M 
^  date,  one  for  15,000?  sterling,  the  other  for  15,000?  French  louLs 

were  given  by  the  testator  for  securing  a  sum  of  15,00fli  Oo  sfl 
affidavit  by  one  of  the  executors,  that  he  had  inspected  tlie  ^^ 
note  and  observed  on  the  face  of  it  circumstances  teoding  to  inir 
peach  its  authenticity;  that  he  was  informed  and  believed  tfe^l  we 
second  note  had  been  produced  by  the  plaiAtifffor  payment  iat 
foreign  country,  and  that  he  was  advised  and  believed  HwisM* 
cessary,  in  order  that  his  answer  might  fully  meet  tbe  case,  diit 
he  should,  before  answer,  have  inspection  of  the  secood  note;  H 
was  ordered  that  the  defendants  should  not  be  compened  to  IDS«& 
till  » fortnight  after  production  of  the  second  note  (m). 

From  this  case  it  appears  that  the  motion  must  be  sapported  Ijf 
affidavit  stating  the  necessity  for  inspection,  and  in  some  mn^ 
the  grounds  on  which  the  necessity  arises. 
Where  no  alle-  It  is  to  be  observed,  that  the  bill  contained  no  all^atioo  of  ^ 
Socament  ^  document  in  question  being  in  the  possession  of  the  plaintiff,  ^ 
being  in  the  a  question  was  raised,  whether,  if  a  plaintiff  not  stating  that  certiio 
thrpfainUff.     written  instruments  are  in  his  custody,  yet  founds  a  claim  thereoo, 

(A)  Ubiiupra.  (Q  1  Swanst  114. 

'    Micklethwait  v.  Moore,  3  Mer.        (m)  Ibid.  126. 
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the  Coart  will  not  infer  that  he  has  possession  of  them^  unless  an  When  ordered 
affidavit  he  made  to  the  contrary  (n).  v^'^v^-'^^ 

Bot  in  t  case  where  the  plaintiff  having  mentioned  and  referred 
to  certain  drafts  or  sketches  of  accounts  in  his  bill^  did  not  allege 
nor  was  it  Aown  that  they  were  in  his  possession,  the  Court  refus- 
ed a  motion  for  the  production  of  them  with  costs  (o). 

In  the  case  of  Jones  v.  Lewis  (p),  Sir  John  Leach,  V.  C,  held,  Where  the  de- 
that  where  it  is  plainly  necessary  that  the  plaintiff  should  produce  fendantallegec 
an  iDBtrnment  stated  in  his  bill,  to  enable  a  defendant  to  make  a  ^ 
full  defence,  the  Court  will  give  time  to  answer  until  after  such  in- 
stniment  is  produced ;  where,  therefore,  by  affidavit,  the  defendant 
alleged  that  he  believed  the  agreement  on  which  the  bill  was 
foanded  was  a  forgery,  and  that  he  could  not  fully  answer  before 
lie  had  inspected  it,  production  was  ordered  (1).    The  order  in 
Jones  V.  Lewis  was  appealed  against  before  Lord  Eldon  and  dis- 
diarged  (g),  but  it  does  not  appear  whether  upon  the  ground  of  the 
nsnffieiency  in  the  affidavit  concerning  the  alleged  forgery,  or  upon 
lie  ground  of  his  Lordship  dissenting  from  the  principle  as  stated 
>y  Sir  J.  Leach. 

In  the  case  of  Penfold  v.  Nunn  (r),  the  V.  C.  of  England  refus-  When  refused. 
)cl  a  motion  by  a  defendant  to  compel  the  plaintiff  to  produce  doc- 
imentSy  ahhough  the  defendant  by  his  affidavit  swore  that  he  be* 
iewed  the  documents  in  question  were  in  the  plaintiff's  possession, 
nd  that  be  coold  not  put  in  his  answer  without  an  inspection  of 
hem :  upon  that  occasion  his  Honor  declared,  that  "  He  never 
mderstood  the  reasoning  on  which  the  decision  in  The  Princess 
if  Wales  9.  Lord  Liverpool  proceeded,  and  could  not  accede  to 
t.''  A  similar  motion  was  refused  in  the  case  of  Hilligan  v. 
Ilitchell  («),  and  his  Honor  again  intimated,  that  *'  He  did  not 
liink  thai  he  was  bound  to  follow  the  decision  in  The  Princess  of 
VITales  v.  Lord  Liverpool,  except  in  a  case  precisely  similar  to  it." 
In  a  case  (f),  however,  before  Lord  Langdale,  M.  R.,  where 'the 
plaintiff  offered  to  produce  a  document  in  his  possession,  and  re- 
ipiired  the  defendant  to  inspect  it,  an  order  was  made  that  the  de- 
fendant should  have  a  month's  time  to  answer  from  the  period  of 
the  plaintiff  producing  the  required  document. 


J 


n)  Ibid.  ISS.  (i)  6  Sim.  186 ;  and  see  Spragff  v. 

[0)  Jackeon  v.  Sedgwick,  2  Wils.  Corner,  2  Cox,  109 ;  and  Maund  9. 

\  Alliei,  4  M.  &  C.  503. 

p)  2S.&S.243.  (0   Stephen   v.  Morris,  1  Beav. 

Iq)  4  Sim.  324.  175. 
(r)  5  Sim.  410. 


(1)  See  Comstock  «.  Apthorpe,  8  Cowen,  386. 
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Documents  not  belonging  to  the  plalntiflTj  but  alleged  to  hn 
been  lent  to  him  by  a  person  not  a  party  to  the  suit^  hafe  been  oi* 
dered  to  be  prodttced  by  a  plaintifT  Thas  in  a  suit  for  dtfes  in 
the  Exchequer,  the  plainlifi' was  ordered  to  produce  doctunenisiD 
his  possesaion,  the  property  of  the  vicar,  though  he  was  m  a  pij 
ty,  they  being  required  for  the  purposes  of  the  examimtkjaeftb 
vicar,  from  whom  the  plaintiff  had  obtained  them  {«). 


Order  for  pre* 
Laquiries. 


When  it  may 
be  obtained. 


Before  leaving  this  part  of  the  work,  it  is  convenient  to  mecuQi 
another  interlocutory  application  before  decree,  of  not  uDfr^ioenl 
occurrence,  namely,  that  by  which  an  order  for  prelimmirj  iii- 
qutrtes  ia  obtained.  Th^  5th  Order  of  May,  1839,  directs,  ^*  Hit 
in  all  cases  in  which  it  Bhall  appear  that  certain  prehauDir?  to- 
counts  and  incjuiries  must  be  taken  and  made,  before  tbe  rights 
and  interests  of  the  parties  to  the  cause  can  be  ascertained,  (f  the 
question  therein  arising  can  be  determined ;  the  plaintiff  liuli  bfr_ 
at  liberty  at  any  time  afler  the  defendant  shall  hare  appeam^t^f 
the  bill  to  move  the  Court  on  notice,  that  such  inquiries  aD(i  ifr 
counts  shall  be  made  and  taken ;  and  that  an  order  refemng  it  to 
the  Master  to  make  such  inquiries,  and  take  such  accoaDl^  sli&ll 
thereupon  be  made  without  prejudice  to  any  question  ia  tJiecaiii^, 
if  it  shall  appear  to  the  Court  that  the  same  will  be  beDefieial  to 
such  (if  any)  parties  to  the  cause  as  may  not  be  competeat  to  con- 
sent thereto ;  and  that  the  same  is  consented  to  by  such  (if  any) 
of  the  defendants  as  being  competent  to  consent  have  not  pat  in 
their  answer  to  the  bill ;  and  that  the  same  is  consented  to  bj,  or 
is  proper  to  be  made  upon  the  statements  contained  in  the  oflwer 
of  such  (if  any)  of  the  defendants  as  have  answered  the  bill." 

This  order  can  be  obtained  even  afler  the  cause  is  set  down  for 
hearing,  if  the  case  is  in  other  respects  suitable  (a),  but  it  will  be 
refused  when  the  title  of  the  plaintiflTto  sue  is  not  admitted  bjtbe 
answer  (6),  or  where  granting  the  motion  would  involve  a  deciflOQ 
upon  some  of  the  points  in  the  Court  (c).  It  seems,  moreover, 
that  an  order  cannot  be  obtained^  where  some  of  the  defiendiats 
are  out  of  the  jurisdiction  (d), 

(u)  Foreman  v.  Cooper,  11  Pri.  245;  Kinahela  r.  Lee,  7  BctT.  300. 
515.  (c)  Cord   v.  Cord,  2  Hare,  116; 

(a)  Strother  v.  Dutton,  10  Sim.  Breeze  v  English,  ibid.  118;  rro«t 
28B.  V.   Hamilton,  4    Beay.  33;  Lee  f. 

(b)  Topham  v.  Lightbodj,  1  Hare,  Shaw,  10  Sim.  369. 

289 ;  Wilson  v.  Appelgarth,  10  Sim.        (d)  Barrett  v.  Buck,  2  Hire,  580; 
657 ;  Belcher  v.  Whitmore,  7  Beav.    Meinertzagen  v.  Dayis,  10  Sia.ddd. 
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An  order  of  this  kind  obtained  in  an  administration  suit,  does  Order  for  Pre- 
t  contain  a  direction  for  the  payment  of  the  debts  of  the  testa-    '"^^J^b.**" 
* ;  and  therefore  has  not  the  same  effect  as  a  decree  in  entitling  v.^^^v^^^^ 
»  ezecntors  to  restrain  a  creditor  suing  them  at  Law  (f).     But  Effect  of  order 
\  cause  may  be  brought  on  for  hearing,  and  a  decree  obtained  *^^n  ^"t"" 
we  the  Master  has  made  his  report,  or  a  direction  may  be  in- 
ted  in  the  order  excluding  the  creditors  who  do  not  come  in 
m  the  benefit  of  the  order ;  and  then  payment  of  the  debts  may 
at  onee  directed  by  the  original  decree  (/). 
A  decree  for  account  gives  as  we  have  seen  {g)  an  interest  in 
)  wait  for  many  purposes  to  a  defendant,  and  an  order  for  pre- 
linary  accounts  has  so  far  the  same  effect,  as  that  upon  the 
tth  of  a  sole  plaintiff  a  defendant  has  l^n  allowed  to  file  a  sup- 
smental  bill  (A).  W 

rhe  Master's  report  should  be  confirmed  by  orders  nisi  and  ab- 
ate. It  is  read  on  the  hearing  of  the  cause  as  evidence,  and 
«red  in  the  decree  accordingly  (t). 

•)  Tetfue  V.  Riehardi,  11  Sim.        (^)  Upjohn  v.  Upjohn,  4  Beav.  246. 

(A)  Ante,  p.  1349. 
/)  TMkr  9.  Walmeiley,  7  Beav.        (t)  Beck  v.  Barn,  Rolls,  Hil.  Term, 
(.  1843. 
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In  g^Qeral  no       As  a  general  rule,  n^l|^  of  the  powers  or  remedies  appertiiniof 

Dumit  '"^^    ^**  *^^  originaJ  jurisdiction  of  the  Court  of  Chancery  can  be  cdled 

r  into  operartion  until  a  bill  has  been  regularly  filled  and  a  soit  duif 

f  bistitutcd.     In  all  the  former  parta  of  ihi»  work^  the  practice  lii9 

been  stated  with  reference  to  this  geDeral  rule,  and  no  meoiioa 

hm  been  made  of  any  other  method  of  originating  procecdiagi  in 

Chancery.     Exceptions,  however,  to  this  rule,  occur  in  many  in» 

Btancea  where  special  powers  have  beeti  conferred  upon  tbe  Cooit 

by  Act  of  Parliament,  as  the  statutes  usually  direct  the  jurisdic^ 

tion  they  create  shall  be  exercised  in  a  summary  mianefapan 

petition.     C  as ee  of  th i s  k in d  w il  1  h e  subseqn e ntl y  considered.  B u t 

there  is  one  instance  of  a  portion  of  the  original  jorisdictioD  of 

Chancery  being  exercised  upon  petition  without  soil,  vA  the 

practice  relative  thereto  it  is  desirable  in  the  first  inBtance  to  in- 

Exceptionto     yestigate.    This  exception  to  the  general  rule  ocean  where  t 
the  general  ®  *  *  .       - 

rule  in  case  of  gu^<Ii<ui  to  the  person,  or  estate  of  an  infant  is  appcnnted,  or  in 

infante.  order  for  maintenance  out  of  his  property  is  made  in  a  Bommiry 

manner  upon  petition.  The  power  of  appointing  gnardiass  lad 
making  orders  for  maintenance,  constitutes  a  part  of  that  general 
and  important  jurisdiction  which  the  Court  of  Chancery  exerts  te 
the  protection  of  the  property  of  infants  and  the  safe  cusliodf  of 
their  persons  during  their  minorities  (a). 
WhenBuitne-  When  it  is  desirable  that  the  estate  of  the  infant  ahoddbe 
cessary.  managed  by  the  Court,  or  that  special  directions  should  be  giwa 

concerning  his  education,  maintenance,  or  custody,  asuitmostbe 
regularly  instituted ;  in  which  case,  immediately  upon  the  bill  be- 
ing filed,  the  infant  becomes  a  ward  of  Court,  and  thereapoD  lOT 

(a)  For  the  origin  and  history  of  The  Duke  of  Beaufort,  S  Rm*- ^i 

this  jurisdiction  see  Co.  Litt.  89,  a.,  T2  Story  £q.  Jar.  §  1387,  etseq!  > 

note  16;  2Fonb.  Tr.  £q.  note,  p.226.  Kent,  (5th  ed.)  S19,etseq.Leet30.J 
5th  Edit.  F.  N.  B.  232 ;  WeUesley  v. 
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eraon  wrongfully  interfering  either  with  his  property  or  person,  G«n?r^  Jari»- 
lay  be  punished  as  guilty  of  a  contempt  of  Court  (6). 

In  order  that  the  benefit  arising  from  the  protection  of  the  Court, 
laj  be  extended  to  all  cases  in  which  interference  is  desirable,  it 
t  permitted  to  any  person  to  commence  proceedings  on  behalf  of 
ifanta,  subject,  however,  to  the  risk  of  incurring  the  censure  of 
le  Court,  and  of  being  compelled  to  pay  the  costs  of  the  suit  in 
le  erent  of  its  subsequently  appearing  that  the  proceedings  were 
oproperly  instituted  (c). 

So  ftr  as  the  jurisdiction  of  the  Court  relates  to  the  appointment  Whether  the 
.f  guardians  and  the  protection  of  the  persons  of  infants,  it  does  not  jn^t  ™n»t 
eem  absolutely  necessary  to  allege  as  a  foundation  for  the  inter-  in  or^r'^at^ 
srenee  of  the  Court,  that  the  infant  is  possessed  of  property ;  but,  the  Court  may 
rith  the  exception  of  appointing  a  guardian  for  the  purpose  of  con-  ^^^  ^^ 
snting  to  a  marriage,  there  can  scarcely  occur  a  case  where  the 
kmrt  can  be  called  upon  to  interfere  unless  the  infant  is  possessed 
f  some  property.    According  to  Lord  Eldon  in  Wellesley  v.  The 
>iike  of  Beanfort  (d),  "The  Court  is  not  in  the  habit  of  exercis- 
og  joriadietimi  over  the  persons  of  infants  except  in  cases  where 
he  exiBtence  of  property  has  brought  them  within  the  power  of  the 
IJourt,  bat  it  is  not  from  any  want  of  jurisdiction,  that  it  does  not 
tot,  but  from  a  want  of  means  to  exercise  its  jurisdiction,  because 
be  Court  cannot  take  upon  itself  the  maintenance  of  all  the  chil- 
Iren  in  the  kingdom.    It  can  exercise  this  jurisdiction  usefully  and 
tracticaUy  only  where  it  has  the  means  of  doing  so,  that  is  to  say, 
yy  ita  having  the  means  of  applying  property  for  the  use  and  main- 
tenance of  the  infants." 

The  easeSy  however,  in  which  an  infant  and  his  property  are 
;ilaced  nnder  the  protection  of  the  Court  in  the  course  of  a  suit 
regularly  institute,  present  no  peculiarities  to  require  a  detailed 
explanati<xi  in  this  place ;  but  a  summary  jurisdiction  has  arisen 
under  which  the  Courts  of  Equity  are  enabled  to  afford  to  infants 
and  their  property  a  certain  limited  amount  of  protection  upon 
petition  without  suit,  and  it  is  to  this  summary  jurisdiction,  and  to 
the  procedure  connected  with  it,  that  the  present  chq>ter  will  be 
ieroted. 

The  exercise  of  this  summary  jurisdiction  on  the  part  of  the  Snmmaij 
Coort  is  limited  to  the  grant  of  two  different  kinds  of  relief: —     ^ 

(h)  Butler  o.  Freeman,  Amb.  SOS,  note  (2) ;  2  Story  £q.  Jar.  §  1363.] 
[Blant'eed.]  and  notes  there  quoted;        (e)   Starten    o.    Bartholomew,   6 

■ee  alio  the  caae  of  Huffhet  v.  Sci-  fieav.  143 ;  Sale  v.  Sale,  1  Beav.  666 ; 

nee.  Bfaophexvon  on  In£nts,  p.  681 ;  Fox  v.  Sowerkrop,  1  Beav.  663. 
[8.  C.  dted  in  Blnnt'a  Amb.  303,        (d)  S  Rom.  20. 
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WlMnii^tiial-'     First,  The  appoimmeiit  of  some  person  to  hs¥e  the  caat^jof 
#ST-    *^®  person  aod  estate  of  an  inftut,  and  the  care  of  his  e^umgn 
v,^**v-«^te^  during  minority. 

CHjedi  of  II.        Secondly,  The  grant  of  some  provUion  for  the  maiutcfiancc  oC 
an  infant  out  of  his  property  when  no  suiicieiit  fund  ii  otherwise 
available  for  that  purpoae- 
It  is  usual  for  both  of  these  forms  of  relief  to  be  gruit^  upon 
'  one  petition}  but  it  will  be  more  convenient  first  to  coQiikt  ibe 
0 ire u instances  under  which  an  order  for  tlie  appointment  of  a 
•"  guard  ian  alone  may  be  obtained. 
7       '*  '*  stated  that  the  earliest  case  upon  record  of  the  esetciiebj 
the  Court  of  Chancery  of  this  power  of  appointing  a  ^udim 
upon  petition  without  suit,  "  occurred  in  the  year  \W^^  in  tha 
case  of  Hampden  («?)/*     It  appears,  liowerer,  upon  reference  i^ 
the  Registrar's  books  that  caaes  of  a  similar  kind  occurred  U  «d 
earlier  period  (<:). 

Where  the  only  object  of  the  petition  is  tlie  appointment  of  ihft 
guardian  of  the  person,  there  does  not  seem  to  be  any  limit  to ibe 
Jurisdiction  of  the  Court  arising  from  the  si^e  of  the  estate  d  ihi 
Infant.  In  such  a  case,  however  large  the  property  mty  be,  ^ 
proper  course  seems  to  be  to  present  a  petition,  and  there  is  ^ 

fiS«^*aUTe.  ne<=^s^»0'  f^""  *il^"S  ^  ^«^^  (/)^  ^^^^  f^^*  ^^  ^  ^^^^^^  0^  ^"  "^'^'^- 
being  alive,  is  not  in  itself  a  safficient  reason  to  prtvMt  ihe 
Court  interfering,  bat  if  a  sufficiently  strong  a»e  ifSMli,  aptr^ 
son  will  be  appointed,  upon  petition,  without  sait,tiiao(ai|«i^ 
dian  during  the  lifetime  of  the  father.  In  ex  parte  IhMkfiit 
Lord  Eldon  said, ''  I  have  no  doubt,  that  in  certain  oaaeatiiiConit 
will,  upon  petition,  without  a  bill  appoint,  not  a  gnaidin,  viBeh 
cannot  be  during  the  father's  life,  but  a  person  to  aet  aaginitei 
though  in  modem  times  the  Court  has  profisised  to  be  nxf  on* 
tioua  upon  that  (g)  (1)." 


(i)  Co.  Litt.  89,  a.,  n.  16.  Dttke  ef  Beaaftit»9  RlMi.  I,«v9* 

(•)  Ex  relatione,  Mr.  Monro.  on  a  petition  in  a  caniSy  hot  vif  ^ 

(/)  £x  parte  Monntfort,  15  Vet.  referred  to  for  the  prineipki  ^ 

i7,  n.  whiefa  the  Cooit  ap^ait  a  tmkm 

(g)  The  case  of  Welleiley  v.  The  during  the  lifetime  of  the  &3m- 


(1)  Whenever  a  father  is  guilty  of  gross  ill-treatment  or  cmelty  toviiil 
his  infant  children ;  or  is  in  constant  habits  of  dnmkenneii  and  butpbeaTi 
or  low  and  ffross  debauchery ;  or  he  professes  atheistical  or  irreligioaipria^ 
cfples ;  or  his  domestic  associations  are  such,  as  tend  to  the  corrnioanl 
contamination  of  his  children ;  or  he  otherwise  Mts  is  a  maanet  ii()MM 
to  the  morals  or  interests  of  his  children ;  in  every  snch  caaa  the  Oitii  d 
Chancery  will  interfere  and  deprive  him  of  the  custody  of  Ua  «iMldfaB«aai 
appoint  a  suitable  person  to  aet  asjruardian,  aad  to  take  eaie  of  them,  ttdM 
superintend  theur  education.    2  Story  £q.  Jur.  §  1341 ;  Powel  «.  Uetver, 
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Ij  statute  12  Car.  II.  o.  24,  it  was  enacted,  ''  That  where  any  Testamentary 

-aoo  Ikath  or  shall  haie  any  child  or  children  under  the  age  of     ^'*"^*"- 

mtf-oae  years,  and  not  married  at  the  time  of  his  death,  it  of  the  teita- 

11  and  may  be  lawful  to  and  for  the  father  of  such  child,  mentary  guar 

Jther  born  at  the  time  of  the  decease  of  the  father,  or  at  that  ,^(^^^1). 

e  em  ventre  sa  nure,  or  whether  such  father  be  within  the  age 

wenty-one  years,  or  of  full  age,  by  deed  executed  in  his  life- 

B,  cur  by  his  last  will  and  testament  in  writing,  in  the  presence 

two  or  more  credible  witnesses,  in  such  manner  and  from 

e  to  time  as  he  shall  respectively  think  fit,  to  dispose  of  the 

toij  and  tuition  of  such  child  or  children,  for  and  during  such 

e  SB  be  or  they  shall  respectively  remain  under  the  age  of 

tntjr-one  years,  or  any  lesser  time,  to  any  person  or  persons  in 

senioo  or  remainder  other  than  Popish  Recusants,  and  that 

h  dispontioD  of  the  custody  of  such  child  or  children  made 

^e  the  34th  day  of  February,  1645,  or  hereafter  to  be  made, 

11  be  good  and  effectual  against  all  and  every  person  or  persons 

ming  the  custody  or  tuition  of  such  child  or  children  as  guar- 

n  in  touige  or  otherwise ;  and  that  such  person  or  persons  to 

Din  tlie  eqstody  of  such  child  or  children  hath  been  or  shall  be 

ii^KMed  or  devised  as  aforesaid,  shall  and  may  maintain  an 

ion  of  ravishment  of  ward  or  trespass  against  any  person  or  per- 

8  which  shall  wrongfully  take  away  or  detain  such  child  or 

Idren,  and  shall  and  may  recover  damages  for  the  same  in  the 

I  action  for  the  use  and  benefit  of  such  child  or  children. 

at    aach    person  or  persons  to  whom  the  custody  of  such 

Id  or  children  hath  been  or  shall  be  so  disposed  or  devised, 

U   and  may  take  into  his  or  their  custody,  to  the  use  of 

h  child  or  children,  the  profits  of  all  lands,  tenements,  and  he- 

itaments  of  such  child  or  children,  and  also  the  custody,  tui- 

1,  and  management  of  the  goods,  chattels,  and  personal  estate 

such  child  or  children,  till  their  respective  age  of  twenty-one 

n  or  any  lesser  time,  according  to  such  disposition  as  afore- 

I,  and  may  bring  such  action  or  actions  in  relation  thereunto 

>y  law  a  guardian  in  common  socage  might  do." 

ro.  C.  C.  (Perkins's  ed.)  500,  501,  and  notes  and  cases  cited;  1  Mac- 
rson  Inftnts,  (Lond.  ed.  1841,)  142, 147.  The  English  cases  on  this  sub- 
are  nnmeroos.  See  some  of  them  cited  2  Story  £q.  Jor.  §  1341  in  note ; 
ManneviUe  v.  De  Manneville,  10  Sumner's  Vesey,  52,  and  notes.  See 
fsyorte  WollatonecraA,  4  John.  Ch.  80;  ex  parte  Waldron,  13  John. 
:  People  v.  Mereien,  8  Paige,  47;  U.  States  v.  Green,  3  Mason,  482; 
re  MUcheU,  R.  M.  Charlt  m^  494, 4d5;  2  Kent,  (5th  ed.)  194, 195,  in 
:  Ahienfeldt  v.  Ahrenfeldt,  1  Hoff.  Ch.  R.  497. 
}  See  Rev.  Stat  Mass.  ch.  79,  §  6,  §  7 ;  2  Kent,  r5th  ed.)  224, 225,  and 
•  ;  Peyton  v.  Smith,  2  Dev.  &  Bat.  £q.  325 ;  M'Alister  v.  Olmstead, 
umph.  210. 
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Guardian, 


EfTectoftefiU- 


Court  may  ap- 
point another 
guardian. 


Appointment 
not  in  general 
without  refe- 


It  will  be  obaerved,  that  the  e^ect  of  this  statute  was  to  &M> 
any  father,  although  within  the  age  of  twetity-one  years,  to dispw 
of  the  custody  of  any  child  that  he  might  leave  uniBarrid,  md 
this  power  he  might  have  exercified  either  by  deed  or  mf/. 

The  seventh  section  of  the  recent  Wills  Act,  7  W.  IT,  &  J 
Vic.  c.  26,  has  enacted^  "That  no  will  made  by  any  person  ujidef 
the  age  of  twenty-one  years  shall  be  ?alid.''  So  that  thepovei  coi- 
ferred  by  stat.  12  Car.  IL  c,  94,  by  which  a  father,  under  the ageof 
twenty>one  years,  cou!d  ha?e  devised  the  custody  of  his  cbiiUtea, 
is  now  abolished.  There  does  not,  however,  seem  anj  reasoa 
why  the  power  to  dispose  of  the  custody  6^  deed  should  Dol  stUl 
continue  in  a  like  case.  The  Act  only  enables  the  father  u>  di*- 
pose  of  the  custody  of  his  unmarried  children,  but  it  seemj  that  if 
a  male  child  be  unmarried  at  the  time  of  the  death  of  hisfifi^efj 
the  testamentary  guardianship  does  not  determine  until  be  Utam 
the  age  of  twenty-one  years  not  withstanding  his  marriage  (I).  In 
such  a  case,  the  guardianship  of  a  female  would  necesjuilj  de- 
termine by  marriage  (i). 

The  Act  confers  authority  upon  no  person  except  a  father,  on^ 
with  respect  to  a  father,  it  has  reference  only  to  legitimate  cbil* 
dren.  A  testamentary  guardian  is  subject  to  the  control  of  lie 
Court  (k)  both  with  respect  to  the  property  and  the  person  of  ihft 
infant ;  and  even  during  his  lifetime,  the  Court  has  power  toafipaot 
another  guardian  in  his  stead.  But,  according  to  Lord  Rede»- 
dale,  in  the  case  of  O'Keefe  r.  Carey  (m),  "Where  atertunen- 
tary  guardian  has  once  taken  the  trust  upon  him  and  acted  as 
guardian,  if  it  is  sought  to  remove  him  for  miscondact,  a  bill  must 
be  filed ;  but  not  when  he  declined  to  act ;  for  that  is  as  if  there 
had  been  no  appointment  of  him  as  guardian."  In  such  cases, 
a  guardian  should  be  appointed  upon  petition,  and  it  may  here  be 
observed,  that  the  mere  circumstance  of  a  dispute  conceming  the 
person  to  be  appointed  guardian  is  no  reason  why  the  applicatioD 
should  not  be  made  upon  petition  without  suit  (it),  "  althoughHis 
a  reason  why  no  order  should  be  made  upon  the  petition  vitboat 
a  reference  to  the  Master  (o)." 

As  a  general  rule,  the  Court  will  not,  upon  the  petition  being, 
presented,  make  an  order  for  the  appointment  of  a  guardian  with* 
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out  a  reference  to  the  Master ;  but  in  some  cases,  where  there  is  Testamentary 
no  doabe  who  ought  to  be  appointed,  the  Court  takes  upon  itself       ^^     ^' 
to  dispeMe  with  the  reference,  and  itself  nominates  a  guardian ; 
thos  where  a  reputed  father  has,  by  will,  appointed  a  guardian  to 
m  iDegitunate^hild,  which,  as  we  have  seen,  is  inoperatire  under  In  what  caaes 
the  alatate,  if  no  objection  is  made,  the  Court  will  act  upon  such  !|^^d  withT 
•  WMDUiatioo  without  a  reference,  and  thereby  carry  into  efibct 
that  wiiieh  the  &ther  intended ;  but  which  he  could  not,  under 
tlia  ptornioBS  of  the  Act,  strictly  by  law  accomplish  (p).     So, 
alaoy  it  appears  that  occasionally  the  Court  has  at  once  appointed 
a  goardiaa  upon  the  nomination  of  the  infant  appearing  himself  in 
Oowt  bi  the  purpose  {q).    A  reference  has  also  in  many  cases 
been  diqiensed  with,  sdely  in  consequence  of  the  small  amount  of 
the  propel  tj  of  the  infant,  thus  where  it  consisted  of  a  pension  of 
UL  a  year  daring  minority  (r).    Sir  William  Grant,  however,  M. 
R.  refused  to  make  the  order  without  a  reference,  when  the  prop- 
erty aaaoooied  to  150011  (s).    And  Sir  T.  Plumer,  M.  R.,  in  like 
manner  refosed,  when  the  property  consisted  of  a  rent  charge  of      " 
I50I.  a  year  (#).    On  the  other  hand,  the  present  V.  C.  of  Eng- 
land has  made  such  an  order  without  reference  when  the  property 
consistad  of  a  freehold  estate  of  the  annual  ralue  of  80/.  (»). 

In  most  caseSy  bowerer,  the  order  made  on  the  hearing  of  the 
petition  directs  a  reference  to  the  Master  to  approve  of  a  prq>er 
petaon  tobe  appointed  guardian,  and  to  inquire  and  state  the  peti- 
tmer'a  age,  and  the  nature  and  amount  of  his  fortune,  and  what 
relations  he  has,  and  on  what  evidence  or  ground  he  approves  of 
each  person  so  to  be  appointed  guardian  {%)  (1).  The  report 
made  by  the  Hai^r  upon  this  reference,  cannot  be  excepted  to, 
nor  is  it  eon&med  by  orders  nisi  and  absolnte  ,*  but  as  soon  as  it 
is  Had,  a  peckioa  may  be  presented  for  its  confirmation,  and  for 
an  erder  of  the  Court  for  Uie  appointment  of  the  person  approved 
of  as  guardiatt.  If  any  of  the  persons  interested  in  the  matter  wish 
to  oljeet  to  the  appointment,  or  to  any  part  of  the  report,  they  must 
present  a  q>ecial  petition,  stating  the  reasons  of  their  opposition, 
and  praying  a  reference  to  the  Master  to  review  his  report  (y). 

(f)  Chatlmifl  V,  Tomig,  IJ.  &  W.        (t)  Ex  parte  Janion,  1  Jac.  &  W. 
IOd,  and  eases  there  referred  to ;  and    399. 
■ee  Beattie  v;  Johnitone,  1  Ph.  30.  (u)  Ex  parte  Jackson,  6  Sim.  212. 


f)  In  Ae  Man,  Seton  on  Decrees,  (x)  For  form  of  the  order  see  Seton 

ez  parte  Edwards,  3  At  519.  npon  Decrees,  277. 

In  Re  Jones,  1  Ross.  478.  {y)  See  ante,  p.  1492. 
£z  parte  Wheeler,  16  Ves.  266. 


(1)  See  2  Kent,  (5th  ed.)  227. 
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Uie  Master, 

how  deter- 
mioed. 

No  fUTTITOr- 


Stcns^  m  case 
of  beBt&mentiu 

ry  guard  {QUA . 


^  power  of  guar  i 
dLan  over  the 
estate. 


If  the  mother  of  the  infantp  or  anj  other  female,  be  a|>poiirted 
guardian^  and  marry  after  her  appointment,  her  giiardunfikip  d^ 
termines,  and  it  is,  of  couise,  to  make  a  new  reference  to  tlie  Mifr 
ter,  to  approve  of  a  gnardian  in  her  place  {%).  So,  alao,  if  hew  I 
one  of  several  guardians  appointed  by  the  Court  dies,  tiie  ngitof  i 
the  suTfivors  determines,  and  it  becomes  necessary  to  appl|ig»ifl 
to  the  Court,  by  petition,  to  make  a  new  appointment  If, bow- 
ever,  DO  objection  appears,  it  is  usual  to  appoint  the  suttitoti 
without  a  reference  (a)-  In  the  caae^  however,  of  lestamentsry 
guardians,  it  does  not  appear  thai  the  office  is  terminated  upoat 
death  of  one ;  but  even  though  there  be  no  words  of  surnr 
in  the  deed  or  will,  appointing  the  guard! an,  the  office  irtll,  upon 
the  death  of  one,  extend  to  the  survivors  {h). 

The  appointment  of  a  guardian  by  the  Court  seems  lo  eoafisf  I 
upon  the  person  appointed  exclusive  right  to  the  eusiodj  of  tte  f 
person  of  the  infant. 

There  is,  however,  some  difficulty  in  determining  with  pfeciaioa  \ 
the  extent  of  the  power  over  the  estate  exercised  by  a  guwdiaa  { 
appointed  by  the  Court.  In  the  case  of  ex  parte  Starkie  (c),  * 
V.  C.  of  England  is  reported  to  have  used  the  expression,  ^'Tl»^ 
order  discharged  the  party  making  the  payment,  to  the  exteotoiilj 
of  the  allowance  made,"  In  the  case  before  him,  the  infem  wi* 
entitled  to  rents  of  freehold  estate,  and  it  has  been  isfemd  from 
this  expression,  that  a  guardian  cannot  give  a  valid  leeeqrt  (o  t 
tenant  unless  there  is  an  order  for  maintenance  to  the  (all  eitoat 
of  the  infant's  fortune.  Cases  have  therefore  occurred  wbere  it 
has  been  deemed  necessary  that  a  bill  should  be  filedi  and  t  re- 
ceiver appointed  when  the  estate  of  the  infant  was  larger  thiB  Ae 
amount  to  be  applied  in  his  maintenance.  The  langaage,  hot- 
ever,  of  the  orders  appointing  guardians,  both  in  ancient  tad  in 
modern  times,  seems  to  show  that  the  power  over  the  estate  ii 
more  extensive  than  what  could  be  inferred  from  this  case.  Hon* 
over,  it  is  the  custom  to  make  the  guardian  enter  into 

(x)  In  Re  Gornall,  1  Beav.  347. 

(a)  Hall  V,  Jones,  2  Sim.  41. 

h)  P.  Wma.  107, 108, 133. 

(c)  3  Sim.  339.  On  referring  to  the 
original  petition  in  this  case,  and  the 
order  entered,  Reg.  Lib.  1829,  B.  f. 
590,  it  appears  that  the  infant's  estate 
waa  vested  in  trustees,  who  had  no 
power  to  advance  maintenance.  It 
is  not  unreasonable,  therefore,  to  sup- 
pose that  the  observation  of  the  Vice- 
Chancellor  had  reference  only  to  a 


case  like  that  before  him,  wlHrttroi' 
tees  in  possession  of  the  estate  Bil^s 
payments  to  a  ffuardian  of  the  pc^ 
son.  It  is  obyious  that  in  fMo  t 
case  the  trustees  would  onfybe  £•* 
charged  to  the  extent  of  the  iflMT- 
ance  made  for  maintenance.  It^ 
not,  however,  follow  that  a  guita 
of  the  estate,  where  there  is  no  trni- 
tee,  cannot  giye  a  receipt  for  the  feO 
amount  of  the  infant's  f 
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inces  to  accoant  for  what  he  receives  of  the  estate,  which  would      Power  of 

s  umieceasary  if  the  appointment  gave  him  no  control  over  the  ^JwErtate^*' 

roperlj  of  the  in&nt    The  following  is  an  ordinary  form  of  order 

ied  on  the  appointment  of  a  guardian  of  the  person  and  estate. 

Upon  A.  B.  in  the  petition  named,  entering  into  recoirnizance  Form  of  order 

» be  a^>iiroved  of  by  the  Master  of  the  Court  in  rotation,  and  taken  wiUioot  aoit. 

sfbre  a  Master  extraordinary  in  the  country,  if  there  shall  be  oc- 

■sion,  duly  to  account  for  what  he  shall  receive  of  the  said  C.  D., 

le  infimt's  fortune,  let  the  said  A.  B.  be  appointed  guardian  of 

tie  penon  and  estate  of  the  said  C.  D.,  the  infant,  during  his  mi- 

Lority,  or  until  the  further  order  of  the  Court." 

When  a  specific  sum  is  directed  to  be  applied  for  maintenance, 
he  order  goes  on  to  direct  that  the  guardian  shall  be  at  liberty  to 
pplj  such  amount  for  the  maintenance  of  the  infant  {d) ;  but  the 
imn  of  the  order,  when  there  is  no  direction  for  maintenance, 
hows  more  clearly  the  power  over  the  estate  incident  to  the  office 
if  guardian. 

In  a  case  before  Sir  John  Leach,  M.  R.,  on  an  application  b^ 
ng  made  for  a  guardian  of  the  person  and  estate  where  the  infant's 
reebold  property  was  of  the  value  of  350/.  a  year,  the  objection 
WBB  taken  that  it  ought  to  be  by  bill,  and  the  registrar,  Mr  Col- 
rille,  called  the  attention  of  His  Honor  to  the  terms  of  the  order, 
IB  a^cting  the  estate.  The  Master  of  the  Rolls,  afler  considera- 
ion  and  referring  to  the  bar,  made  the  order  of  reference  as  asked ; 
ind  an  order  was  subsequently  made  confirming  the  report,  and 
ippointing  the  guardian  on  his  giving  security :  no  specific  allow- 
ince  for  maintenance,  however,  was  made  («). 

The  power  of  the  testamentary  guardian  over  the  property  of 
the  infantj  is  more  clearly  defined ;  he  derives  his  authority  from 
the  Act  of  Parliament,  and  thereby  has  control  as  well  over  the 
lands  descended  to  the  infant  from  his  father,  as  also  over  all  other 
the  real  and  personal  estate  belonging  to  the  infant.  The  statute, 
moreover,  expressly  authorizes  him  to  bring  all  such  actions  in 
relation  thereto,  as  by  law,  a  guardian  in  common  socage,  might 
do  (1).    The  testamentary  guardian  seems  to  possess  as  an  inci- 

(d)  Vice  Chaaeelbr  of  England,  similar  orders  were  made :— ex  parte 

14th  January,  1842.  Twemlow,  25th  Feb.  1801 ;  Keys  v. 

(s)  In  re  TiiffweU,  order  of  refer-  Cornwall,  13th  Noy .  1799 ',  ex  parte 

eofie  8th  of  March,  1833,  Reg.  Lib.  Cope,  6th  August,  1802;  ex  parte 


1833,  B.  £  1056;  report  confirmed,    Lloyd,  17th  Jane,  1800 ;  ex  relatione 
L.  C.  6th  May,  1833,  Reg.  Lib.  1832,    -    -"  "    " 
B.  f.  1529.    In  the  following  cases 


Jl)  There  were  common  law  rights  belonging  to  the  guardian  in 
I  they  apply  to  theffeneral  guardian  at  the  present  day.    2  Kent  (5th  e' 
S88 ;  Byrne  v.  Van  ^esen,  D  John.  66. 
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Fowtf  of     Jent  to  his  ollice  ibe  power  of  miking  lalid  laasea  of  the  esUJ^of 

O^^iS?   '^*^  iufstDt  for  tlie  term  of  his  guardianship,  upon  wtiidi  cjccUboI 

%^^^-v^^^  oaii  be  [QftiataiDed  ;  but  a  lea^  mode  bj  such  a  gtiitiaxh  to  llrt 

beyood  tlie  tninorky  of  the  ward  la  abaolutd;  void  lAer  iht  inful 

come«  of  i^e  (^)  (1)* 

con^  U  S«      Althatigh,  however,  the  teatamentarj  goafdian  pmmm  liie$e 

Court.  legal  rights  over  the  estate  of  the  ipfant,  he  is,  in  all  t«ipeas»iab- 

jeot  to  the  control  of  the  Court,  and  Liable  to  aocoimt  foriWl  be 

feceivea  (2)*     Hk  rights  and  Hibilitiea  deetn  to  be  nearljllifciiafl 

aa  thoae  of  the  guardian  in  tocagtt  except  that  they  contioBfriii)! 

the  Jufant  is  twentj-one^  instead  of  terminatiDg,  as  in  the  CMiof 

the  guardian  in  loe^ei  at  fourteen  (S).      According  la  ktfd 

Uaidwicke, ''  It  id  at  the  peril  of  a  guardian  in  eooige,  vhst  bf 

uppllca  for  maintenance,  and  be  will  be  allowed  accci'di&i  ^  tk 

di£cre(ioa  he  h^  used ''  (A). 

No  power  of        From  what  haa  been  slated  concerning  the  power  of  tfui^t^ 

Iniftrdfairip-     appointed  by  the  Court,  over  the  eatatej  it  may  be  inlsmd,^tt 

pointed  by  Uie  he  has  no  power  iDcident  to  hit  o0ice  of  luakiog  a  kiM  nlii  ■£ 

**^*^*'  Law  of  an  J  portion  of  the  infant's  estate ;  Dor  i^  there  any  laA* 

itjr  as  to  tlie  eireumetances  under  which  a  leaae  made  bywd^t 

guardian  during  the  minority  iroyld  be  supported  in  equity*   C«ft^ 

sequently,  when  a  &uit  \%  instituted,  ji  is  usual  for  a  Reoeirer  lo^ 

appointed  J  in  which  case  the  estate  is  managed  according  ^  tk 

practice,  as  before  stated  (t).    The  Court,  how^er»  < 


w^ 


)  Roe  dem.  Parry  «.  Hodgson,  2        (A)  £z  parte  WUtfieU,  S  A^  315. 
135.  (t)  Ante,  p.  1969. 


(1)  The  guardian  of  the  estate  has  no  further  power  OTcr,  or  coneerawitk, 
the  real  esUte  than  that  which  relates  to  the  leasing  of  it,  mad  Iks  reeeptioB 
of  the  rents  and  profits,  and  it  is  his  duty  to  place  the  ward's  laadvpialme- 
2  Kent,  (5th  ed.)  226;  Genet  v.  Talbnadge,  1  John.  Ch.  561;  JoaMf. 
Ward,  10  Yerger,  160. 

He  may  lease  duriug  the  rainority  of  the  ward  aiMi  no  kMei.  Ti^  *- 
Schieffelin,  7  John.  cL  154 ;  Snook  «.  Sutton,  5  Halsted,  IS;  Pntaasf 
Ritchie,  6  Paiffe,  391. 

He  may  sell  the  personal  estate  without  the  preTioos  order  of  tkaCi«|* 
Field  V,  Schieffelin,  7  John.  Ch.  150;  Ellis  v.  Essex  M.  Piidg^  ^^' 
243  ;  Bank  of  Virginia  v.  Craig,  6  Leigh,  390. 

(2)  See  2  Kent,  (5th  ed.)  227,  and  note;  in  the  Matter  of  ABdtt«i»lJ»- 
Ch.  99 ;  ez  parte  Crumb,  2  John.  Ch.  439 ;  2  Story  Eq.  Jar.  $  1344;  Ber- 
Stot.  Mass.  ch.  79,  §  7 ;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  658,  note  («> 

(3)  It  is  remarked  by  Chancelbr  Kent,  2  Kent  Comm.  (5thtd.)Sft,**tfae 
distinction  of  guardians  by  nature  and  by  socage,  seems  now  to  be  Is^ 
gone  into  obUvion,  and  those  several  kinds  of  guardians  have  beeoutuMi 
tially  superseded  in  practice  by  the  CSkaMery  Crtcardiaii#,  or  goai&asi^ 
pointed  by  the  Court  of  Chancery,  or  by  the  Borroeatea  in  the  respectiie 
counties  of  New  York,  and  by  Courts  of  a  similar  eoaracter,  and  havinf  jt* 
risdiction  of  testamentary  matters,  in  the  other  States  of  the  Union.  Tcil>' 
mentary  guardians  are  not  very  common,  and  all  other  raMdiaiis  are  bov 
appointed  by  the  one  or  the  other  of  those  jnrisdktloBa."  Set  PatMB  *- 
Ritchie,  6  Paige,  390. 
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der  its  original  jurisdicticm,  in  such  a  case  enable  a  Receiver  to  i^ower  of  the 

,,  .111  11.    •  Court  to  liOfti 

create  any  Jegal  term  in  the  land^  nor  could  it  m  any  manner  m-  \^^0-^-^_,- 

Bare  ihe  occnpation  of  the  tenant  beyond  the  period  of  the  infant's 
mioority.  F<n'  the  purpose,  therefore,  both  of  preventing  the  ne-  Statntes. 
ceasity  of  instituting  a  suit  wherever  a  lease  even  for  a  short  dura-  q^]]^'^  ^^y, 
tion  of  an  infimt's  estate  was  necessary,  and  also  for  the  purpose  leaies  for 
of  enabling  the  Court  to  make  valid  leases  to  last  beyond  the  pe-  "^^^' 
riod  of  the  minority  of  the  infant,  it  has  been  enacted  by  statute  1 
W.  IV.  e.  65,  s.  17,  "  That  where  any  person  being  an  infant  un- 
der the  age  of  21  years,  is,  or  shall  be  seised  or  possessed  of  or 
entitled  to  any  land  in  fee  or  in  tail,  or  to  any  leasehold  land  for 
an  absolate  interest,  and  it  shall  appear  to  the  Court  of  Chancery 
to  be  for  the  benefit  of  such  person,  that  a  lease  or  underlease 
should  be  made  of  such  estates  for  terms  of  years,  for  encouraging 
the  erection  of  buildings  thereon,  or  for  repairing  buildings  actu- 
allj  being  thereon,  or  the  working  of  mines  or  otherwise  improv- 
ing the  same,  or  for  farming,  or  other  purposes,  it  shall  be  lawful 
for  sach  infimt,  or  his  guardian  in  the  name  of  such  infant,  by  the 
direction  of  the  Court  of  Chancery,  to  be  signified  by  an  order  to  Upon  petition 
be  made  in  a  summary  way  upon  the  petition  of  such  infant  or  his  "J^'°J?'°'"^ 
guardian,  to  make  such  lease  of  the  lands  of  such  person  respec- 
tively, or  any  part  thereof  according  to  his  or  her  interest  therein 
req>ectively,  and  to  the  nature  of  the  tenure  of  such  estates  respec- 
tively, for  such  term  or  terms  of  years  and  subject  to  such  rents 
and  covenants  as  the  said  Court  of  Chancery  shall  direct,  but  in 
no  such  case  shall  any  fine  or  premium  be  taken,  and  in  every 
sach  case  the  best  rent  that  can  be  obtained,  regard  being  had  to 
the  nature  of  the  lease,  shall  be  reserved  upon  such  lease,  and  the 
leases,  and  covenants,  and  provisions  therein,  shall  be  settled  and 
approved  of  by  the  Master  of  the  said  Court,  and  a  counterpart  of 
every  sach  lease  shall  be  executed  by  the  lessee  or  lessees  therein 
to  be  named,  and  such  counterparts  shall  be  deposited  for  safe 
custody  in  the  Master's  office  until  such  infant  shall  attain  the  age 
of  twenty-one,  but  with  liberty  to  proper  parties  to  have  the  use 
thereof,  if  required  in  the  mean  time,  for  the  purpose  of  enforcing 
any  of  the  covenants  therein  contained,  provided  that  no  lease  be 
made  of  the  capital  mansion  house,  and  the  park  and  grounds  re- 
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spectlFelj  held  therewith  for  any  period  exee^ing  the  mmam  erf 
fiueh  iDfaQt ''  (k). 

The  12th  seclion  of  the  sime  Act  confers  a  »imil&i  juriBdjctioa   - 
apon  the  Court  to  mmke  order  in  a  summary  way  upon  tlse  peiitbu  f 
of  the  guardiana,  for  the  surrender  of  leases  beloDging  i»  ifae  m- 
fants  (1),  and  for  the  acceptance  ia  place  thereof  of  renewed  leases- 
It  has  beeo  before  stated,  that  it  is  usual  upoo  the  prtttntaiion 
of  a  petition  for  the  appolntmetit  of  a  guardian  of  the  pefaa  md 
estate  for  the  Court  to  refer  it  to  the  Master,  "  to  approre  cf  i 
proper  person  or  persons  to  be  appointed  guardian  or  guardiaai  «f 
the  person  and  esitate»  of  the  said  A.  K,  the  infant ;  and  to  iaqaire 
and  state  to  the  Court  the  age  of  the  said  infant,  and  wbal  reli* 
lions  he  has,  and  the  nature  and  amount  of  hia  fortune^  an^  ^  M 
stale  on  what  evidence  or  grounds  he  approves  of  any  p«rticulir  ■ 
person  or  persons  to  be  such  go  at  di  an  or  guardians.    And  fthihr 
er  the  peraon  or  persons  he  shall  approve  of  to  be  such  gaiidiia 
or  guatdtanSf  wid  be  willing  to  give  security  daty  to  account  for 
what  he  shall  receive  and  pay  of  the  said  infant's  fortune" 
When  this  ordeft  which  may  be  varied  according  to  any 
elrcumstauees  in  the  case,  has  been  drawn  up,  a  state  of  ficti 
ly  verified,  setting  forth  the  particulars  necessary  as  a  fouDdatioa 
for  the  report,  and  concluding  with  a  proposal  for  the  rcoutreJ  ap* 
pointflfieBl,  IB  carried  i^lo  ibe  Maater 'a  offiocw    The  pIrtiM  Aen 
aUend  before  the  Master,  who  makes  bis  repon  aQM^iii^yi  io^ 
the  sttbseqqeot  proceedings  are  as  before  slated  {t^ 

In  general,  in  order  to  give  the  Court  jurisdiolioiii  il  ia  Wtt^* 
ry  that  a  petiticm  presented  for  the  appointmenl  of  a  laarfin 
shotdd  allege  thai  the  infanl  has  some  properly  or  esUle  to  be  pie* 
tecled  (m) ;  but  to  this  rule  there  is  an  exoeption  in  the  aiaaof  a 
petition  under  the  provisions  of  the  marriage  Aot*  4  Ge&  IV.  ^ 
79,  wbiob  enables  a  guardian  to  be  appointed  to  give  eoMenito 
the  marriage  of  an  infant  By  the  16th  section  ol  ibh  statnli^  it 
is  ^nactedj  *^  That  the  father,  if  living,  of  any  par^  nnder  liv^* 
one  years  of  age,  aucb  party  not  being  a  widower  m  iridov;  or 

(k)  Oasei  onder  this  section  oe- 
onrred  in  Harris  «.  Davis,  Jurist,  9 
▼ol.  1084  ;  in  re  Griffin,  V.  C.  of 
England,  28th  April,  1843,  and  17th 
Feb.  1844 ;  in  re  Aldridge,  M.  R.  13th 
Novr.  1835;  S.  C.  12i  Feb.  1836; 
Milward  v.  Milward,  Ist  March,  1836, 
and  S.  C.  24th  May,  1836;  Hill  v. 


HiU,  84th  June,  1836;  fmk  v. 
Frank,  11th  May,  1836;  urSf 
Earl  of  Damley,  S3rd  M•rii^lS6; 
ex  parte  Brystock,  11th  May,  1837; 
Cook  V.  Cook,  9th  Jane,  1840. 

(I)  Ante,  p.  2082. 

(m)  See  supra,  p.  2079. 


(1)  See  Patnam  e.  Ritchie,  6  Paige,  391. 
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• 

I  ftther  shall  be  dead,  the  gaardian  or  guardians  of  the  partj   Guardian  to 
ider  age,  lawfully  appointed,  or  one  of  them ;  and  in  case     MaSnriiM? 

ahall  be  no  such  guardian  or  guardians,  then  the  mother  of 
party,  if  unmarried,  and  if  there  shall  be  no  mother  unmar- 
then  the  guardian  or  guardians  of  the  person  appointed  by 
iourt  of  Chancery,  (if  any,)  or  one  of  them,  shdl  have  au- 
7  to  give  consent  to  the  marriage  of  such  party ;  and  such 
iDt  18  hereby  required  for  the  marriage  of  such  party  so  under 
BnlesB  there  shall  be  no  person  authorized  to  giro  such  con- 
'  For  the  purposes  of  giving  consent  under  this  Act,  guar- 
I  are  appointed  upon  petition  without  suit,  and  without  a  refer- 
lo  tlie  Master  (n). 

the  17th  section  of  the  same  Act,  it  is  enacted,  that  in  case 
ither  or  fathers  of  the  parties  to  be  married,  or  of  one  of  them, 
der  age,  as  aforesaid,  shall  be  ncn  compos  mettiis,  or  the  guar- 
or  guardians,  mother  or  mothers,  or  any  of  them  whose  con- 
is  made  necessary  as  aforesaid,  to  the  marriage  of  such  party 
rtiea,  shall  be  non  compos  meniis,  at  in  parts  beyond  the  seas, 
all  unreasonably,  or  from  undue  motives,  refuse  or  withhold 
nn,  or  their  consent,  to  a  proper  marriage,  then  it  shall  and 
be  lawfid  for  any  person  desirous  of  marrying,  in  any  of  the 
efDODtioiied  cases,  to  apply  by  petition  to  the  Lord  Chancel- 
iord  Keeper,  or  the  Lords  Commissioners  of  the  Great  Seal 
reat  Britain  for  the  time  being.  Master  of  the  Rolls,  or  the 
eeOor  of  England,  who  is  and  are  respectively  hereby  em- 
red  to  proceed  upon  such  petition  in  a  summary  way ;  and  in 
tiie  marriage  propooM  shall,  upon  examination,  appear  to  be 
Mr,  ibo  said  Lord  Chancellor,  Lord  Keeper,  or  Lords  Oom- 
oners  of  the  Great  Seal  for  the  time  being,  Master  of  the 
\f  or  Tice-Chancellor,  shall  judicially  declare  the  same  to  be 
od  mich  judicial  declaration  shall  be  deemed  and  taken  to  be 
Kid  and  eiectual  to  all  intents  and  purposes,  as  if  the  father, 
lian  or  guardians,  or  mother  of  the  person  so  petitioning,  had 
Hrted  to  such  marriage. 

oo  the  words  of  this  section,  Lord  Cottenham  decided  (o), 
Jbere  is  no  jurisdiction  in  the  Court  to  sanction  a  marriage 
B  the  fhther,  not  being  of  unsound  mind,  unreasonably  or 
Alt  due  motires,  withholds  his  consent.    In  a  tecedt  case  {p), 

Ex  parte  Becher,  1  Bro.  C.  C.        (o)  Ex  parte  I.  C.  3  M.  C.  471. 
In  the  matter  of  Woolacombe,        (p)  £z  parte  Reily,  Jurist,  7  vol. 
1. 213.  589. 
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Gaftfdi&a  to   i^tj  Lyndhurst  made  the  declaration  required  bj  this  lectirai, 
*^Mmiiige      without  a  reference  to  the  Master  (q). 
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Fott  the  purpose  of  providiDg  for  the  mainteoaace  of  mfimti 
marnien^ce  *^^*  ^^  ^^^^  property  during  minority^  it  is  customary  to  bsm  in 
usual  ia  iettle-  settlements^  express  powera,  authorizing  the  legal  holders  of  iht 
menu-  funds  to  apply  either  the  whole  or  some  portion  of  the  ineome  or 

■  capital  for  the  maiutanauce  and  advancement  of  the  infant,  accord* 

^^K  ing  to  such  condi lions  aa  may  be  considered  con?enienl    b  t\^t 

^^H  absence  of  any  such  powers,  in  the  event  of  the  father  being  M, 

V  or  unable  to  support  the  in  fan  t^  the  guardian  may  apply  ibeiucocDe 

^^H  of  the  infant's  estate  towards  his  maintenance  ;  and  such  pijmMis 

^^H  (if  clearly  necessary)  would  be  allowed  the  guardian  ta  p&uivg 

^^H  his  accounts. 

^^^^  But  in  such  a  case,  the  trustee  or  guardian   acts  upoa  his  own 

rseeeifiitj  of  responsibiJity^  and  it  is  therefore  usual^  when  there  is  anecessilj 
the  Coifft  for  ^^^  ^"  application  of  a  portion  of  the  infant's  property  lowani^liia 
maintenance,  sapport,  and  no  power  to  authorize  it,  for  the  CJoortopoDtlie  peti- 
tion of  the  infant  to  make  an  order  for  his  maintentnce  (I)* 
The  practice  of  ordering  maintenance  upon  petilioDy  withoat 
ordering  main-  ^^^^*  **  mox^  recent  than  that  of  so  ordering  the  qipointment  of  a 
tenance  with-  guardian.  According  to  Lord  Hardwioke,  Sir  Joseph  JdLjU  was 
out  iuit.  ^jjg  first  judge  who  went  so  far  in  this  summary  way  to  dircetin 

allowance  for  maintenance ;  before  his  time,  the  Court  would  do 
no  more  than  appoint  a  guardian  in  socage^  till  the  infant  hid  it* 
tained  his  age  of  fourteen  (r). 

The  practice,  however,  though  now  completely  establishedt  ktf 
alwaya  been  considered  to  be  confined  to  cases  where  the  VBfffH^ 
of  the  infant  was  small  (2).    In  other  cases  it  has  been  deemed 

{q)  The  following  cases  have  oc-  1844 ;  Attorney-general  f.Witeni 

enrred   under   this   Act,   ex  parte  M.  R.  S3rd  D>ee.  1835;  Attflner* 

Wheeler,  M.R.  15th  July,  1834,  Reg.  general  «.  Seveme,  V.  C.  Kaigv 

Lib.  B.  1833,  f.  1091 ;  ex  parte  Coop-  Bruce,  10th  June.  1845,  IUf.Ul»-A- 

er,  V.  C.  19th  August,  1834,  Reg.  1844,  f.  1709;  9  Jurist,  675. 
Lib.  A.  1833,  f.  1266 ;  ex  parte  Raw-        (r)  £x  parte  Ricards,  3  Atk.  519. 
son,  v.  C.  of  £ngland,  12th  Jan. 


s 


See  2  Story  Eq.  Jur.  §  1354,  §  1354  a. 
2  Story  Eq.  Jur.  §  1354. 
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lecessarj  that  a  bill  should  be  filed.    No  clear  rule  as  to  the  Where  Proper- 
amount  which  renders  a  bill  necessary,  can  be  foid  down ;  but  the     ^ovnt. 
nore  recent  cases  show  a  relaxation  in  the  practice,  and  a  tenden-  v.^'^n/^^^ 
5y  to  abolish  any  distinction  that  has  existed  between  the  cases  Whether  the 
irbcre  the  income  of  the  infant  has  been  derived  from  real  estate,  g^  to  cawT' 
md  where  it  has  been  derived  from  personalty.  vv here  proper- 

Ib  ex  pwte  Lakin  (g),  Sir  John  Leach  said  that  there  should  be  J^oimt""*^^ 
KNne  precise  limit  as  to  such  applications,  and  that  he  could  find 
Bone,  and  that  unless  the  rule  was  otherwise  fixed  by  the  Lord 
CbwiceUot,  he  should  entertain  such  petitions  where  the  income  did 
nol  exceed  300^  a  year.  Lord  Eldon,  in  the  case  of  ex  parte 
Momlfort  (r),  said,  that  in  applications  for  maintenance,  he  took 
the  coarse  to  be  not  to  do  it  upon  petition,  except  in  very  special 
PMOflj  as  where  there  is  a  specific  fund  for  maintenance,  or  the 
[Viepertj  m  very  small,  but  that  as  a  general  rule,  if  the  infant  had 
UNML  pel  aimum»  a  bill  should  be  filed.  -  Lord  Gifibrd  said  that  he 
bad  conferred  with  the  Lord  Chancellor  upon  the  subject,  and  the 
peeoll  of  ^lat  communication  authorized  him  in  saying,  that  ac- 
ootding  to  the  larw  of  the  Court,  maintenance  would  not  be  al^ 
loved*  witkoot  a  bill  filed,  to  an  infant  entitled  to  real  estate,  e&- 
c^  in  oases  where  the  property  was  very  small,  and  that  where 
the  eeUle  was  of  more  vdue  than  100^.  a  year,  he  would  not,  up- 
on pethiOBy  make  an  order  of  reference  to  approve  of  a  proper 
DMintenance,  bat  would  put  the  parties  to  file  a  bill  (s).  In  a  re- 
cent ease,  however,  where  the  income  of  an  infant  was  derived 
from  personal  estate,  and  exceeded  1500/.  a  year,  the  Vice-Chan- 
cellor  of  England  said  that  he  thought  the  distinction  as  to  making 
orders  on  petitions,  without  suit,  between  cases  where  the  income 
was  aboTC  or  below  300/.  per  annum,  was  without  any  foundation 
in  principle,  and  he  made  the  order  (/).  So,  also,  in  a  case  where 
the  income  of  the  infant  was  derived  from  the  rents  of  a  fVeehold 
estate  of  the  value  of  260/.  per  annum,  the  same  judge  said  that 
Lord  EUoQ  had,  during  the  latter  part  of  his  judicial  life,  refused 
to  make  an  order  for  a  reference  as  to  maintenance  out  of  an  in- 
fant's fre^dd  estate,  without  suit,  but  that  he  could  never  discov- 
er the  reason  for  such  refusal,  as  the  order  discharged  the  party 
the  payment  to  the  extent  only  of  the  allowance  made,  and 


(f >  4  Rum.  307.  (s)  In  re  Molesworth,  cited  4  Rut' 

(ry.  15  Vesej,  448.  sell,  308. 

(e)  In  re  Christie,  9  Sim.  643. 
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5  to  refer  it  to  the  Master,  to  inquire  if  the  parents  were  of  ahil-   Proceeding 
ty  to  maintain  the  children  ;  if  not,  then  to  report  what  would  be  ",^2^p.A!i|^' 
L  proper  maintenance,  and  this  practice  does  not  vary  where  a 
DainteDance  is  giren  directly  by  the  will,  unless  in  cases  where  it 
s  given  to  the  father,  under  which  circumstances,  it  is  a  legacy 
o  him. 

The  same  ground  of  exception  is  again  stated  by  Lord  Thurlow  Except  where 
n  Andrews  v.  Partington  (x),  "  If  the  will  had  given  the  dividend  g^J^^^,*^ 
o  the  father  for  the  maintenance  of  the  children,  it  would  have  \y  for  main- 
imoanted  to  a  legacy  of  the  dividends  to  the  father,  which  he  ♦^'^"^ce. 
¥Oiild  have  been  entitled  to,  though  he  had  not  spent  half  of  it 
m  the  children's  maintenance."     This  distinction  was  acted  upon 
>y  the  T.  €•  of  England  in  Hawkins  v.  Watts  (y ),  where  a  testator 
^?e  a  share  of  his  personal  estate  to  his  son-in-law,  in  trust,  to 
if^ly  the  same  for  the  maintenance  of  his  children  by  the  testa- 
or's  daughter,  and  it  was  held  that  the  son-in-law  was  entitled  to 
ipply  the  interest  of  the  share  for  his  children's  maintenance, 
lotwithstanding  he  might  be  of  ability  to  maintain  them. 

Another  exception  to  the  general  rule,  rendering  it  incumbent  Except  alio 

ipon  a  &ther  to  maintain  his  children  exclusively  out  of  his  own  Y^^^  main- 
*  "^  tenance  is  con- 

>ropertyy  occurs  where  the  father  has  entered  into  a  contract,  part  sideration  of  a 

)f  the  consideration  for  which  is,  that  certain  property  should  be  ^"V^?^  ^^ 
ipplied  to  the  support  of  his  children ;  thus,  in  Meacher  v.  Young 
a),  a  proviso  that  the  issue  of  the  marriage  should  have  mainten- 
ince  oat  of  the  trust  fund,  formed  an  integral  part  of  the  con- 
ract,  and  even  one  of  the  considerations  which  bad  moved  the 
iQBband  to  join  as  a  party  in  the  settlement.  Under  these  circum- 
stances. Sir  J.  Leach,  M.  R.  held  that  he  had  a  right  to  have  the 
contract  strictly  executed  in  his  own  favor,  without  reference  to 
he  question  of  ability. 

It  may  be  here  mentioned,  that  when  the  infant  and  his  father 
ivere  resident  abroad,  the  Court  made  an  order  enabling  the  father 
o  appoint  an  attorney  to  receive  the  sum  allowed  for  maintenance 
ipon  the  production  to  the  Accountant-general  of  an  affidavit  that 
le  had  duly  applied  in  the  maintenance  and  education  of  the  in- 
ant  all  monies  received  by  him  on  that  account  (6). 

Usually,  when  a  petition  praying  for  maintenance  is  presented, 

(x)  2  Cox,  224.  Stocken,  4  M.  &  C.  d5;  Mandy  v. 

(y)  7  Sim.  199.  Earl  Howe,  4  Bro.  C.  C  224. 

(«)  2  M.  &  K.490;  Stocken  v.        r6)  De  Weevorv.Rochport,6Beav, 

391,  and  casei  there  quoted. 
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Proceedings 
upon  Petition. 


Maintenance 
out  of  capital 
without  refer- 


Power  of 
Court  to  order 
dividends  lobe 
paid  to  guar- 
dian. 


a  reference  is  made  to  the  Master  to  inqaire  and  state  whtt  lil 
be  prq>er  to  be  allowed  for  the  maintenance  and  edueatioo  of  the 
petitioner  during  minority,  and  from  what  past  period  sacii  aOonr- 
ance  should  commence,  and  oat  of  what  fiind  it  diodd  ba  takea. 
The  guardian  will  usually  be  allowed  any  costs  be  may  have  incin^ 
red  as  between  solicitor  and  client ;  but  any  sums  which  lie  has  ex* 
pended,  and  which  would  not  be  allowed  under  that  heal,  iboald 
be  mentioned  in  the  petition,  in  which  case,  if  necessary,  a  ipeciil 
direction  will  be  given  in  the  order  concerning  them  (e).  It  seem 
that  if  any  other  persons  are  interested  in  the  fund,  oat  of  irhieli 
maintenance  is  sought,  or  if  there  is  any  doubt  concemiDg  tbe 
right  of  the  infant  to  have  it  allotted  to  him,  a  bill  must  be  filed 
{d)\  but  in  ex  parte  Kebble  («),  a  case  where  it  was  doaUfnl 
whether  the  Court  could  give  maintenance.  Lord  Eldon,  aItiioii;gli 
he  ultimately  refused  to  make  the  order  upon  the  merits, yet  nade 
no  objection  to  the  point  being  raised  upon  petition  witboat  lait 

In  some  cases,  where  the  property  of  the  infant  has  been  my 
small,  maintenance  has  been  ordered  out  of  the  principal  of  tk 
fund  upon  petition,  without  suit,  without  a  reference  to  the  Muter, 
as  where  the  whole  property  of  two  infants  consisted  of  copyhold 
premises,  yielding  about  6/.  per  annum,  and  a  sum  of  258/1  (/)• 

In  cases  where  stock  is  standing,  not  in  the  names  of  trustees 
for  the  benefit  of  the  infant,  but  in  the  name  of  the  mhuihmsiM, 
a  statutory  jurisdiction  has  been  conferred  upon  the  Court  for  the 
purposes  of  enabling  orders  to  be  made  directing  the  payment  of 
the  dividends.* 

By  Stat.  1  W.  IV.  c.  65,  sec.  32,  *'  The  Court  of  Chancery  may, 
by  an  order  to  be  made  on  the  petition  of  the  guardian  of  an 
infant  in  whose  name  any  stock  shall  be  standing,  or  any  ?um  of 
money,  by  virtue  of  any  Act  for  paying  off  any  stock,  and  who 
shall  be  beneficially  entitled  thereto  ;  or  if  there  shall  be  no  gnar- 
dian,  by  an  order  to  be  made  in  any  cause,  depending  in  the  said 
Court,  direct  all  or  any  part  of  the  dividends  due,  or  to  become 
due  in  respect  of  such  stocks  or  any  such  sum  of  money,  to  be 
paid  to  any  guardian  of  such    nfant,  or  to  any  other  person  ac- 


(c)  For  cases  concerning  mainten- 
ance for  time  past,  see  ex  parte  Bond, 
2  M.  &  K.  439  ;  Bruin  v.  Knott,  12 
Sim.  458;  Stephens  u.  Lawry,  2  Y. 
&  C.  87. 

(rf)  Fairman  r.  Green,  10  Ves.  47. 


(e)  11  Ves.  606. 

(/)  Ex  parte  Green,  1  Jac.&W. 
253.  See  also  ex  parte  Chambar,  1 
R.  iV  M.  577.  Ex  parte  Swift,  1  ^ 
&  M.  575. 
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cording  to  the  discretion  of  such  Court  for  the  maintenance  and  Power  to  ordc 
edncitioD,  or  otherwise,  for  the  benefit  of  such  infant,  such  guar-  DnH^^ndi. 
dian  (ht  other  person  to  whom  such  payment  shall  be  directed  to 
be  made,  being  named  in  the  order,  directing  such  payment,  and 
the  receipt  of  such  guardian  or  other  person  for  such  diyidends  or 
sum  of  money,  or  any  part  thereof  shall  be  as  effectual  as  if  such 
inftnt  had  attained  the  age  of  twenty-one  years,  and  had  signed 
and  giren  the  same." 
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CHAPTER  XUIL 

THE    STATUTORY    JURISDICTION    OP   TEE  OOMR. 

Section    I.  —  Introduction. 

This  work  has  been  hitherto  devoted  to  an  inTestigatkmofthit 
part  of  the  practice  which  relates  to  the  original  jnrisdictiaioftiie 
Court  of  Chancery.    This  practice  is,  as  we  have  seen,  tonnM 
partly  upon  immemorial  customs  in  the  offices  connected  with  the 
Court,  partly  upon  the  decisions  of  the  Judges  and  the  GeDod 
Orders,  and  partly  upon  direct  provisions  made  by  Acts  of  Piriit* 
ment.     In  many  instances,  where  the  legislature  has  thus  cooff- 
red  upon  the  Court  additional  means  of  enforcing  its  decrees  and 
orders,  the  powers  given  for  this  object  have  been  interwofcn  with 
the  original  practice ;  such  statutes  have  consequently  been  al- 
ready stated  (a),  and  need  not  be  made  the  subject  of  further 
discussion.     There  are  also  other  Acts  of  Parliament  affecUng  in 
various  ways  the   rights  of  property,  and   therefore  incideulaUy 
controlling  and  modifying  the  jurisdiction  in  Chancery,  but  al- 
though the  construction  of  these  acts  has  frequently  to  be  deter- 
mined in  equity,  they  relate  rather  to  the  law  than  the  practice  of 
the  Court,  and,  therefore,  they  do  not  come  within  the  object  of 
this  work. 
Difference  be-       Subject  to  these  exceptions,  it  is  intended  in  this  chapter  to 
tween  statute-  review  the  Acts  conferring  additional  powers  upon  the  Court,  and 
jurisdiction.      ^°  ^^^^^  whatever  peculiarities  there  may  be  in  the  manner  in  which 
this  statutory  jurisdiction  is  carried  into  effect.     In  the  first  place, 
there  is  this  material  distinction  between  the  manner  in  which  the 
powers  and  remedies  incident  to  the  original  jurisdiction  are  call- 
ed into  operation,  and  the  means  by  which  orders  under  statutes 
are  made,  namely,  that  in  the  former  case  it  is,  as  we  have  seen, 
absolutely  necessary,  in  almost  all  cases,  that  a  bill  should  be  filed 
and  a  suit  regularly  instituted  before  any  relief  can  be  obtained, 

(a)  Ante,  pp.  581,  1236, 1913. 
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wheretA  in  the  latter  ease,  it  is  usual  ibf  the  Act  of  Parliament  Proeee^^  by 
profidiaf  the  additional  remedy  also  to  enact  that  it  may  be  ob- 
tained in  a  summary  manner  upon  petition.  In  all  such  cases,  the 
petition  shonld  be  entitled  in  the  Act  under  which  it  is  presented 
(5) ;  it  should  also  be  entitled  in  the  matter  of  the  particular  per- 
son eft  estate  to  «rhich  it  has  reference  {e).  The  omission  of  this 
httar  heading  er  tide  is  often  produetir e  of  great  incouTenience 
and  May  both  te^  the  parties  and  to  the  officers  of  the  Court,  as 
h  rendeiv  it  extremely  difficult  to  distinguish  at  any  future  period 
cue  pe^on  from  another  that  has  been  presented  under  ik9 
same  Aet 

rf|  as  is  usually  the  case,  the  Aet  enables  the  Lord  Chancellor 
and  the  Mastittr  of  the  R<^ls  to  make  orders  under  it,  the  petition 
may  be  addressed  to  either  of  them ;  but  if  addressed  to  the  Lord 
Chaneellor,  it  may  be  heard  by  any  one  of  the  Yice-Chaneel- 
lon(iQ. 

Tbe  Aet  itself  frequently  states  precisely  the  order  which  the 
petMener  is  ultimately  entitled  to  receire  upon  the  presentation  of 
Ui  petition.  In  such  cases,  the  Court  will  not  der iate  from  the 
letter  of  <Be  Aet,  nor  make  any  order  partly  founded  upon  its 
of^ginaf  jnriiNliction,  and  partly  founded  upon  the  statute.  It  will, 
hoirerer^  in  many  cases  for  its  own  satiirfaction,  though  not  di- 
redetf  •&  to  do  by  the  Act,  first  make  a  reference  to  the  Master  to 
aseertaitt  whether  the  circumstances  to  which  the  Act  applies  oc* 
ear  in  Ae  case  of  the  petitioners.  It  is  usual  for  the  statute  to 
dkeei  thattfte  matter  maybe  heard  upon  affidarits,  in  which  case 
not  oriy  can  the  Court  act  upon  such  eVidence,  but  the  Master  to 
irfionr  the  reftrence  is  made  ought  also  to  proceed  upon  affi* 


SSCTION  II. 

Statutes  relating  to  Charities. 

We  have  before  had  occasion  to  state  the  manner  in  which  it  General  jaris- 
i«  now  ujsual  for  the  Attorney-general  to  exhibit  informations  ^^^^^^J^^^' 
OB-  behalf  of  individuals  who  are  considered  to  be  under  the  charities. 

M  Bx  parte  L«w,  4  Beav.  510.  (d)  Ez  parte  Taylor,  10  Sim.  091. 

(6)  Where  the  jnrie^ictioa  ii  con-  [See  ako  16th  Order  of  May,  ldS7» 

ferred  by  the  itatute,  and  the  proper-  and  6th  of  11th  November,  1841.1 

ty-  moAt  to  be  affbcfeed  forma  the  (t)  Bz  parte  Oreenhouae,  1  Sw. 

salffeef  matter  of  a  salt,  the  petition  tiO. 
•houli  be  eiililiedibolb  m  the  daiue 
and  under  the  Act. 
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The  Siaiuton^  Jurisdicti&n 


Object  »f 

Stfltut*  fbf 

chariUbU  am» 


Statute  of  oha- 
ri  table  uses. 


This  statate 
determines  to 
what  purposes 
present  juris- 
diction over 
charities 
applies. 


protection  of  the  crown  wb  parens  patrh 
general  chariliea,  idiots,  and  lunatics  (/ 
clear  what  portion  of  this  jurisdiction  of 
was  assumed  previou.i  to  the  statute  43r4 
of  it  arose  from  the  power  of  the  Sorerc 
insiitute  proceedings  by  meana  of  the  At 
of  charities,  and  what  portion  of  it  ia  in 
riadiction  of  the  Court  to  enforce  trusts  ■ 

The  Statute  43  Eliz.  c.  4  (1),  comm 
ChariUble  Uses,  recites  that  "  lands^  te 
profits,  hereditaments,  goods,  chattels 
money,  have  been  heretofore  given,  lii 
signed,  as  well  bj  the  Q^ueen's  meet  63 
most  noble  progenitors,  as  well  by  sni 
persons,  some  for  the  relief  of  aged,  im| 
some  for  maintenaQce  of  sick  and  maim 
schools  of  learning,  free  schools^  and 
some  for  the  repair  of  bridges,  ports,  ha^ 
sea  banks,  and  highways  ;  some  for  edii< 
orphans ;  some  for  or  towards  relief,  st 
houses  of  correction ;  some  for  marriag 
for  support  at]  on,  aid,  and  help  of  you  tig 
men,  and  persoits  decayed  ;  and  others  f 
prisoners  or  captives ;  and  for  aid  or  eai 
concerning  payments  of  fifleens,  setting 
taxes,  which  lands,  tenements,  rents,  ai 
ments,  goods,  chattels,  nfoney,  and  stocli 
have  not  been  employed  according  to  th< 
givers  and  founders  thereof  by  reason  of 
and  negligence  in  those  that  should  pay, 
same." 

This  statute  has  in  almost  all  respects  1 
words  in  the  recital  just  quoted  are  stiU  ii 


(/)  Ante,  p.  8.  Jur.  Vo 

(g)  Upon  this  subject  see  Story,    et  seq.] 

(1)  The  St.  43  Eliz.  c.  4,  relating  to  charitol 
principle  and  substance,  a  part  of  Qie  law  of  M 
ery,  16  Pick.  107. 

So  in  North  Carolina,  Kentucky  and  Pennsi 
1  Hawks,  96;  Gass  v,  Wilhite,  2  Dana,  170 ;  ^ 
R.  88. 

This  statute  is  not  in  force  in  Virginia  or  in  A 
(}enl.,  5  Harr.  &  John.  392;  Gallego  v.  Atty.- 
Asso.  V,  Hart,  4  Wheat.  1 ;  1  Jarman,  Wills,  ( 


M 


StatuUs  relating  to  Charities.  M9n 

Coart,  in  detenniDing  what  gifts  come  within  its  present  charitable    S^*  ^^  Cko- 
jnriadlctioD,  has  adopted  the  practice  of  being  guided  by  this  stat-        ^^' 


Qte^  and  no  bequests  are  deemed  within  the  authority  of  Chancery, 
and  capable  of  being  established  and  regulated  thereby,  except 
beqdeits  tot  thoee  purposes  which  that  statute  enumerates  as  char- 
itable, or  which  by  analogy  are  deemed  within  its  spirit  and  in- 
tendment (<Q  (1). 

It  does  not  appear  that  there  is  any  instance  in  which  the 
Ck>mt  has  acted  on  this  statute  since  the  case  of  ex  parte  Kirkby 
RaTensworth  Hospital  (e),  and  it  therefore  may  now  be  considered 
praetieilly  obsolete,  it  will  be  sufficient  here  to  state  generally 
Its  efleot  The  Court  was  by  it  enabled  to  issue  commissions  to  Effect  of  the 
certain  persons  of  whom  the  bishop  of  the  diocese  was  one,  au-  ■***"*®- 
ihorising  them  by  summoning  juries  and  otherwise,  to  inquire 
cooceming  abuses  in  charities  of  the  above  description.  The 
eommianoners  had  power  to  make  orders,  provided  they  were  not 
r^ngnant  to  the  statutes  or  decrees  of  the  founders,  which  were 
to  stand  good  and  be  executed  until  undone  or  altered  by  the  Lord 
Chancdior ;  an  appeal  was  given  to  any  person  aggrieved  by  such 
orders  to  the  Lord  Chancellor  (/). 

Commtsnons  for  charitable  uses  fell  into  disuse,  partly  by  their  Cause  of  its 
abuse,  partly  because  they  were  found  insufficient  in  prosecuting  ^'^"^* 
the  claim  in  many  instances,  and  also  from  being  extremely  un- 
just in  many  instances  as  to  the  persons  called  upon  to  account 
ton  property,  or  the  persons  sought  to  be  charged  thereby  (g). 
When  the  custom  of  issuing  commissions  concerning  charities 
ceased,  the  only  manner  by  which  any  remedy  could  be  obtained 
in  Chancery  for  their  abuse  was  by  way  of  information.     Under 
these  circumstances,  the  statute  52  Geo.  III.  c.  101,  frequently  Recital. 
called  Sir  Samuel  Romilly's  Act,   was  passed,   which  recites, 
"  That  it  is  expedient  to  provide  a  more  summary  remedy  in  cases 
of  breaches  of  trust  created  for  charitable  purposes,  as  well  as  for 
the  just  and  upright  administration  of  the  same."     By  the  1st  sec-  Ist.  section. 
tioo,  it  is  enacted,  that  from  and  after  the  passing  of  the  Act  in  }^  what  cases 
erery  case  of  a  breach  of  any  trust  or  supposed  breach  of  any  trust '  ^^^  ^* 

(d)  Kendall  «.  Graoger,  5  Beav.  effect  ofthis  statute,  and  the  decisions 

300 ;  Attorney-general    v.  Corpora-  under  it,  vide  Duke's  Law  of  Char- 

tion  of  Shrewsbury,  6  Beav.  220;  At-  itable  Uses,  and  Shelford  on  Mort- 

tomer-general  v,  Compton,  1  T.  &  main,  p.  276. 

O.  417.  (g)  Lord  Redesdale  in  Corp.  of 

15  Ves.  305.  Ludlow  «.  Greenhouse,  1  Bligh,  N. 

For  a  detailed  account  of  the  S.  62. 


&>' 


)  See  2  Story  Eq.  Jur.  §  1155,  §  1158,  §  1160;  2  Kent,  (5th  ed.)  287, 
;  1  Jannaa  on  Wills,  (1st  Am.  ed.)  197,  note  (1). 


2O0S 


St.  12  G€o. 


Eoabks  Court 
to  make  ordem 
upon  pelition^ 


Time  for 

nppeoJ. 


Signature  bj 
Pettliojiera. 


Signature  of 
Attorney  or 
Solicitor- 
General. 


To  what  cases 
the  Act 
applies. 


7^*  Btajtut&ff  JMfhdktian 


created  for  cbaritable  purposesj  or  whe 
der  of  a  Court  of  Equity  shall  be  deemi 
nimiatrJittoD  of  any  truat  for  charitable  p 
ful  for  any  two  or  more  persons  to  presej 
Chancellor,  Lord  Keeper,  or  Lords  Com 
of  the  Great  Seal,  or  Master  of  the  Rolk 
the  Courl  of  Exchequer^  stating  such  coi 
relief  as  the  nature  of  the  case  may  requ: 
ful  for  the  Lord  Chancellor ,  Lord  Keepe 
the  cuMody  of  the  Greal  Seal,  and  for 
and  the  Court  of  Exchequer ,  and  they  ai 
such  petition  jo  a  summary  way,  and  up 
evidence  as  shall  be  produced  upon  iucli 
same,  and  to  make  such  order  therein 
costs  of  such  appHcationa  as  to  him  or  ' 
such  order  shall  be  Rnal  and  coDcluaive  ' 
who  shall  think  himself  or  themselves 
within  two  years  from  the  time  when  sue 
passed  and  entered  by  the  proper  officer, 
^om  such  decisions  to  the  House  of  X>orc 
enacted  and  declared  that  an  appeal  shal 

The  second  section  directs  that  every 
as  aforesaid  shall  be  signed  by  the  perso 
the  presence  of,  and  shall  be  attested  b 
concerned  for  such  petitioners,  and  ev< 
submitted  to,  and  be  allowed  by  His  ]\ 
licitor-general,  and  such  allowance  shall 
any  such  petition  shall  be  presented. 

From  the  general  language  of  the  Act 
it  applied  to  every  case  where  a  bread 
mitted,  or  the  administration  of  the  fun( 
the  interference  of  the  Court.  The 
however,  has  not  been  by  any  means  so  e: 
of  the  Act  itself  are  not  sufficient  to  exp 
is  held  to  apply,  reference  must  be  had  t 
decided  upon  it  for  the  purpose  of  undei 
recognised  construction.  In  ex  parte  I 
that  the  Court,  though  it  has  jurisdiction 
cases  whether  it  is  fit  to  exercise  that 
party  to  file  an  information.  In  that  ca 
tion  was  to  obtain  the  restitution  of  land 


(0  3V.&B.  10. 


Bl 


Statutes  relating  to  Charities.  2009 

lelonsed  to  the  charity,  so  that  there  was  an  adverse  claim  set      To  what 

r?niirii'*thfi  Act 

ipon  the  part  of  the  charity  to  another  person's  estate ;  and,  un-       applies, 
ler  these  circumstances,  Lord  Eldon  refused  to  make  any  order  ^^^^^v^^^ 
ipon  the  petition.  Does  Dot  apply 

In  ex  parte  Brown,  in  the  matter  of  Sir  John  Norris's  Chari-  J^^X^"*  '" 
f  (y  )*  ^  similv  question  arose,  and  Lord  Eldon  discharged  an  claim  to  char- 
rdcr  that  had  been  made  upon  petition,  stating,  that  in  his  opinion  *^^  P«>P«rty. 
cmstructiTe^  trusts  were  not  within  the  meaning  of  the  Act.  congtraotive 

In  the  case  of  The  Corporation  of  Ludlow  v.  Greenhouse  and  trusts. 
thers  {g)f  the  construction  to  be  put  upon  the  Act  was  brought 
>e£oire  the  House  of  Lords,  and  elaborate  judgments  were  deliv- 
red  both  by  Lord  Redesdale  and  Lord  Eldon.  In  that  case,  an 
ncient  ehiq>el  had,  in  the  year  1590,  together  with  certain  other 
leasaages,  been  devised  upon  trusts  for  the  building  of  alms- 
OQBCB,  the  support  of  poor  people,  and  for  keeping  up  the  chapel. 
a  1769,  the  chapel,  the  alms-houses,  and  the  messuages,  had  been 
ODTeyed  by  the  heir  of  the  surviving  trustee  to  the  Corporation 
f  LudloWy  who  had  pulled  down  the  chapel,  converted  the  mate- 
ials  to  other  purposes,  and  granted  leases  of  the  ground  on  which 
;  stood  and  adjoining  thereto.  The  general  object  of  the  petition 
ras  to  have  a  scheme  for  the  future  regulation  of  the  charity,  and 
)  obtain  a  restitution  of  the  property  with  consequential  direc- 
oaa.  The  case  came  on  first  before  Sir  Thomas  Plumer  (h), 
hen  no  objection  seems  to  have  been  made  to  the  jurisdiction, 
nd  be  made  an  order,  the  effect  of  which  was,  a  declaration  that 
le  Corporation  had  been  guilty  of  a  breach  of  trust,  discharging 
lem  from  being  trustees,  and  referring  it  to  the  Master  to  appoint 
ew  trostees  in  their  place,  to  whom  they  were  to  convey  the  es- 
ite  at  their  own  expense;  he  also  directed  an  inquiry  concerning 
le  Talue  of  the  chapel  and  its  materials  at  the  time  when  it  was 
nl^d  down,  and  as  to  what  would  be  the  expense  of  restoring 
le  chapel  and  burying  ground  (t).  It  was  this  order  against 
hich  the  q)pea]  to  the  House  of  Lords  took  place.  The  judg- 
lents  of  Lord  Eldon  and  Lord  Redesdale  upon  the  occasion  are 
x>  long  to  be  quoted :  they  seem  to  proceed  upon  the  principle 
lat  the  Act  did  not  apply  to  a  case  of  a  complicated  description, 
iTolTing  the  rights  of  parties  either  not  before  the  Court  at  all, 
r  only  in  the  character  of  respondents  to  the  petition,  who,  there- 
¥re,  had  not  had  an  opportunity  of  putting  upon  the  record  a  for- 

(/)  Cooper,  295 ;  see  also  ex  parte        (h)  1  Mad.  92. 
kuiner  and  others  in  the  matter  of       it)  For  the  Form  of  the  Order,  see 


be  Lawford  Charities,  2  Mer.  453.      1  Bligh,  N.S.  39. 
(£)  1  Bligh,  N.  S.  17. 


Tte        (h)  1  Mad 

of        ii)  For  th( 

d.      1  Bligh,  N.S 


To  wti&t      mal  aBiwet  to  the  case  made  a^ain^t  them.     Vhey  tgr^d  ikitk  ^ 
^^'oS'm,       order  made  by  Sir  Thorn aa  Plumer  was  such  as  ought  mlf  lobiTi 
K^^^s^r^t^  been  made  apoQ  itilbrmalioii,  and  acoordinglj  hia  jiidgajeiit  vti 

reversed, 
r^^^n*       la  Dean  Clarke's  Charity  (&),  the  trustees  presented  ibe  pcti* 
diifofttt  con-     tioo,  aod  one  object  of  it  was  to  obuin  ihe  deebtoa  of  the  CouH, 
dbkeiSf^kk  ^^^^^  ^^  ^^^  parlies  was  etititkd  lo  have  the  benefit  of  ^t  chitir 
^i^tj.  ty  ;  the  V.  C.  of  England  dismissed  the  petitiop,  holdiqg>q«tk 

»  authority  of  The  Corporaiion  of  LudJow  v.  Greenhouse,  thUflut 

two  individuals  are  claiming  the  trust  property,  ^vo^j  to^ari^fl 
other,  the  right  cannot  be  decided  on  petition. 
S>'mbt'^?i»''        ^"  Phillipois  Charily  (/)  the  V.  C.  of  England  disroi^  tW 
whom  the        petition  with  costs  to  be  paid  by  the  petitioners,  upon  the  groood 
ImMftd  *^**  **   that  although  the  object  of  the  petit ioa  was  a  scheme  for  ibe  waft* 
agement  of  the  property,  it  appeared  that  there  was  a  dii|n*te  i4to 
the  persons  in  whom  the  legal  estate  was  rested,  and,  coosetpi^ 
t  j,  it  was  clearly  not  a  case  that  ought  lo  he  decided  upon  piftitiofi^ 
The  V,  C,  of  Engkndj  also,  ia  the  case  of  The  Re^diog  Onpet- 
sary  (m)^  decided  that  the  Court,  upon  petition,  had  no  jurtsdic* 
lion  to  make  an  order  transferring  the  funds  of  a  Digpensarj  b>  i 
Hospital,  and  amalgamating  the  two  institutions*     When,  ho«er«r, 
Ihe  point  lo  he  decided  is  simply  a  question  of  law  deperiiimg  ^^ 
CD  the  coDstructioii  of  a  particular  iostrumeDt^  tbwe  it  leisoii  6r 
sapposiDg  a  decision  may  be  obtained  by  petitioa  (n),    tn  Che  eaie 
Charity  of  Parke's  Charity  (o),  where  it  appeared  that  il  woold  U  fix  the 

ed't^b^ lold    ^°®^^  ^^  ^^  charity,  that  part  of  the  estates  beloapsg to U BbooU 
on  petition.       be  sold,  an  order  for  that  purpose  was  made  upoB  peUdot.  It 
may  be  convenient  here  to  mention  that  where,  upon  a  patitioii 
presented  under  the  Act,  an  order  had  been  made»  appoiiitiii|  d0V 
trustees,  the  Y.  C.  of  England  directed  that,  in  the  deed  w^ 
ing  the  new  trustees,  provision  should  be  made  for  the  apyaintaiit 
of  new  trustees  in  future  (p). 
When  petition     Where  the  object  of  the  petition  has  beea  the  inUraal  nfht 
Gram'  ^^  ^      ^^  ^^  ^  school  or  charity,  no  doubt  in  general  hat  exntedeoop 
School.  oerning  the  right  to  apply  under  the  statute  (^).    U,  beaerer, 

there  is  a  visitor,  and  the  matter  conoerning  whidi  Ite  i 
ence  of  the  Court  is  sought  belongs  exclusively  t»  bit  ( 
then  the  complaint  roust  be  addressed  to  him.    In*  such  t  ci^ 

(k)  8  Sim.  34.  (o)  112  Sim.  3S9i 

(l)  8  Sim.  381.    See  also  in  re        (p)  12  Sim.  262.  See  port,  p.SllS, 

Weit    Retford    Church  Landi,   10    as  to  powsr  in  Cowt  «  afeoialiBI 

Sim.  101.  new  tmstees  of  eharity. 

(m)  10  Sim.  118.  M  In  re  Rugby  aehsel^  1  Im^* 

(n)  In  re  Upton  Warren,  1  M.  dt    457. 
K.  410. 
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her  by  petition  under  the  Act,  nor  by  information,  can  a  reme-      To  what 
>e  obtained  in  Chancery  (q).  apphes. 

'fae  tt.  3  d&  4  Vic.  c.  77,  intituled  **  An  Act  for  improving  the  v^^-^^-^^ 
lition,  and  extending  the  benefits  of  Grammar  Schools,"  has,  Powen  given 
le  case  of  Endowed  Grammar  Schools,  enabled  the  Court  of  EquUy'by  it.  3 
icery  to  exert  a  more  extensive  jurisdiction  with  respect  to  & 4  Vict.  c.  77, 
fystem  of  education,  the  right  of  admission,  the  appointment  ™J^d  on^^i' 
^hoolmasters  and  other  matters.     It  expressly  provides  by  the  tion. 
aectioD,  **  That  all  applications  may  be  heard  and  determined, 
all  powers  given  by  this  Act  to  the  Court  of  Chancery,  may 
ijcercised  in  cases  brought  before  such  Court  by  petition  only, 
I  petitions  to  be  presented,  heard,  and  determined,  according 
le  provisions  of  the  stat.  52nd  Geo.  III.  c.  101." 
farm  of  order  under  this  Act  for  extending  the  system  of  in- 
stion  was  framed  by  the  V.  C.  of  England  in  the  case  of  The 
Lby  Ravensworth  Grammar  School  (r).     The  application  will, 
BTer,  be  refused  unless  the  funds  are  more  than  sufficient  for 
express  object  of  the  application  (5). 

Te  have  seen  that  the  stat.  52nd  Geo.  III.  c.  101,  renders  it  Signature  of 
ttsary  that  the  Attorney  or  Solicitor-general  should  signify  his  ^^'^^^T™^^ 
ranee  or  approbation  of  the  petition,  by  affixing  his  signature 
.     The  Solicitor-general,  however,  can  only  act  during  the  Or  by  Solici- 
mcy  of  the  office  of  Attorney-general ;  according  to  Lord  El-  dJJrmgava- 
(<),  a  petition  can  derive  no  sanction  from  the  signature  of  cancy. 
Solicitor-general,  he  being  competent  to  act  as  and  in  the  place 
he  Attorney-general,  only  when  there  is  no  such  officer  as  an 
3imey-general. 

^he  original  petition  must  be  signed  by  the  petitioner  in  the  Certificate  of 
ence  of  the  solicitor,  and  be  attested  thus : —  "  Signed  by  the 
tioners  in  the  presence  of  A.  B.  solicitor  to  the  petitioners  in 
matter  of  this  petition."  A  certificate  should  also  be  obtained 
left  with  the  Attorney-general,  signed  by  the  counsel  who  pre- 
h1  the  petition,  to  the  effect  that,  in  his  opinion,  the  petition  is 
proper  to  be  presented  under  the  Act. 

*he  solicitor  for  the  petitioners  must  also  certify  "  that  the 
re-named  petitioners  are  able  to  answer  the  costs  of  this  appli- 
m."  There  must  also  be  a  certificate  from  the  solicitor  or  his 
k,  that  the  petition  presented  to  the  judge  is  a  trUe  copy  of  the 

)  Berkhamstead  Free  School,  2  (t)  Ex  parte  Skinner  in  re  Law- 
b  B.  134.  ford  Charity,  2  Mer.  456;  and  see  1 

)  29th  Mav,  1843.  Bligh,  N.  S.  66. 

)  Re  Marlborough  School,  7  Jn- 
1047. 
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Filing  and  con-  original  petition  submitted  for  the  sanction  of  her  Majesly^B  hx- 
^K^^^    torney-general. 

v^ri^^v^^^  The  Order  made  upon  the  first  petition  is  usually  a  referenee 
to  the  Master ;  and  when  the  Master  has  made  his  report,  laoCkr 
petition  may  be  presented,  praying  confirmation  of  theiqMftyand 
that  such  an  order  as  the  petitioner  is  then  entitled  to,  my  be 
made  by  the  Court.  If  the  respondents  to  the  peUtioo  hue  any 
objection  to  make  to  the  report  they  may  preeient  a  eollIlte^feti- 
tion,  praying  that  the  matter  may  be  referred  to  the  Master  to  re- 
teL^^l^fore*^e  ^^®^  ^^'  report.  The  proceedings  before  the  Master  seem  to  be 
Master.  regulated  by  the  same  practice,  as  upon  reports  under  deereea 

The  petiticmers  and  all  the  respondents  have  a  right  to  attend  be* 
fore  the  Master,  and  it  would  seem,  from  the  language  oTLoid 
Redesdale,  that  it  is  not  only  the  right  but  also  the  dutyef  tbeAt- 
tomey-general  to  interfere  in  the  subsequent  proceedinfinponthe 
petition,  in  any  manner  he  may  think  for  the  benefit  eC  the  pab- 
lie  («). 

The  report  is  filed  in  the  same  manner  a»  one  made  mitoi de- 
cree, and  the  question  whether  it  requires  the  confirmatioB  of  the 
Court  must,  as  it  i^pears,  be  determined  in  the  maiuitf  befiie 
stated  (x). 
Application  It  does  not  seem  absolutely  necessary,  after  one  petition  ho 

by  moUon.  ^  ^^®"  presented,  that  a  further  order  should  be  obtained  upon  pe- 
tition ;  the  Court  has,  in  some  instances,  permitted  a  second  ap- 
plication to  be  made  by  motion.  This  was  done  by  the  V.  C.  of 
England,  in  the  case  of  Chipping  Sodbury  School  (jf),  npon  the 
authority  of  an  order  made  by  Lord  Eldon  upon  motion,  under 
the  statute  33  Geo.  III.  c.  54,  called  the  Friendly  Society  Act, 
when  he  is  reported  to  have  said  that  **  the  jurisdiction  is  so  fixed 
by  the  first  petition  that  the  subsequent  process  may  be  by  mo- 
tion (2)." 
Service  of  the  As  a  general  rule,  the  petition  ought  to  be  served  upon  all  pe^ 
petition.  g^j^g  whose  interests  will  in  any  manner  be  affected  by  the  order 

sought  to  be  obtained ;  and  in  an  early  case  upon  the  Act,  Lord 
Eldon  seems  to  have  considered  the  mere  fact  that  the  petition 
did  not  bring  a  respondent  before  the  Court  in  itself  an  objec- 
tion (a).  In  a  case  where  the  trustees  of  the  charity  hat!  not 
been  "served  with  the  petition,  and  accordingly  had  not  appeared, 
Lord  Eldon,  after  expressing  some  doubt  concerning  his  power  to 
proceed,  ultimately  made  an  order  that  the  trustees  do,  on  the  aext 

(u)  1  Bligh,  N.  S.  65.  Slewringe^s  Charity,  S  Mer.  707. 

(x)  See  ante,  p.  1485.  (z)  10  Vea.  287. 

ly)    5  Sim.  410.      See  also  in  re        (a)  Ex  parte  Rces,  3  V.  &  fi- 10 
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day  of  petitions,  show  cause  why  the  Court  should  not  make  an  To  whom  the 

order  according  to  the  prayer  of  the  petition,  or  such  other  order  be^rcsentey 

as  to  the  Court  shall  seem  meet  (6).  v^^^^s^^^^ 

It  may  be  here  mentioned  that  it  seems  that  there  is  no  jurisdic-  P»ri"h  cannot 
'  .  ''be  made  to 

tkm  to  make  a  parish  responsible  for  past  arrears  of  charitable  contribute  pait 

property  applied  to  parochial  purposes,  and,  consequently,  that  the  ^r^^"* 

pansb  officers  cannot  be  made  respondents  for  that  purpose  (c^. 

[t  waa  decided  by  the  V.  C.  of  England,  that  the  respondents  to  a  S^'j^^ae^to 

[Wtitioii  cS  this  description  were  parties  to  the  petition,  and,  there-  the  petition. 

fore,  that  tbehr  case  was  not  within  the  44th  Order  of  1828  (5). 

ft  is  presiiaied,  therefore,  that  the  mode  of  effecting  service  as 

well  of  the  petition  as  of  the  subsequent  proceedings,  must  be 

the  same  as  in  a  cause  (c).     It  is  presumed  also  that  the  order, 

when  made,  may  be  enforced  in  like  manner  as  an  order  made  in 

a  eanse  {d). 

Lastly,  with  respect  to  this  Act,  we  may  observe  that  the  peti-  Y^^^\  r 
tion  may  be  addressed  either  to  the  Lord  Chancellor  or  to  the 
Master  of  the  Rolls.  If  addressed  to  the  Lord  Chancellor,  it  is 
Qsaally  heard  by  one  of  the  Vice-Chancellors,  and  then  a  petition 
of  appeal,  or  more  strictly  a  petition  for  rehearing,  may  be  pre- 
sented to  the  Lord  Chancellor  (e).  If  the  order  is  made  in  the 
first  instanoe  by  the  Master  of  the  Rolls,  no  appeal  lies  to  the 
Lord  Chancellor ;  but  in  either  case,  whether  the  order  be  made 
by  the  Lord  Chancellor  or  the  Master  of  the  Rolls,  an  appeal  may 
be  presented  to  the  House  of  Lords  within  two  years  from  the 
time  when  the  order  h^  been  passed  and  entered  (/). 

Under  the  8  d&  9  Vic.  c.  70,  intituled,  *'  An  Act  for  the  amend- 
ment of  the  Omrch  Building  Acts,"  power  is  given  to  the  Court 
of  Chancery  upon  petition  presented  in  the  manner  just  stated,  to 
apportion  charitable  bequests  between  new  parishes  created  by 
the  Act  and  the  remaining  part  of  the  old  ones. 

Before  leaving  the  subject  of  charities,  it  may  be  convenient  Charity  Com 
shortly  to  refer  to  the  Acts  appointing  commissioners  for  the  in-  ™»»»»o°®"* 
vestigation  of  charities,  and  conferring  peculiar  powers  upon  them. 
As,  however,  the  commissions  have  now  ezpii;pd,  no  length  of  de- 
tail on  the  iab}ect  is  necessary. 

By  the  58  Geo.  III.  c.  91,  commissioners  were  first  appointed  When  fint 
to  inquire  concerning  charities  in  England  for  the  education  of  ^^^'° 

0  Ex  part«  Seaoears,  1  V.  &  B.        (d)   Ante,  1276.     See    however, 

16.  post,  pp.  2119  &  2139. 
(«)  Ex  parte  Fowlaer,  1  J.&.  W.  70.        (e)  In  re  Upton  Warren,  1  M.  dt 

(b)  In  re  Willoughby^a  Charity,  6  K.  410. 
Sim.  18.    See  ante,  514.  (/)  Ex  parte  Royston,  before  Lord 

(^  Ante,  1804.  Cottenham,  SSnd  April,  1940. 
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Charity  Coni- 
uiissiciDt^rB  Act 


Power  of  com- 

misalonem  to 
ctrlif/  to  the 
A I  torn  ey- 


Who  migbt 
then  proceed 
without  Tela- 

tOfR. 

Bt^fore  wholB 
proceedings 


the  poor.  By  the  59  Geo.  IH,  c.  81 
Bioners  was  increased,  and  their  powei 
charities  in  England  and  Wales.  By  I 
tituled  '*  An  Act  for  giving  additioual 
Courts  of  Equity  regarding  the  tnanag 
belonging  to  cbaritieSt^'  ihe  coturaissi* 
evgr  it  should  appear  that  the  direction 
requisite,  to  certify  the  parliculars  to 
might  then  apply  either  summarily  by 
suit  by  information  in  the  Court  of  Ch 
Exchequer  In  such  a  case  there  wer< 
the  costs  must  have  been  paid  either  oi 
ity  or  by  the  parties  brought  before  th€ 

When  such  a  matter  or  suit  was  insti 
eery,  it  was  necessarily  heard  in  the 
of  the  Rolls  or  a  Vice-Chanoellor,     Fr 
lay  to  the  Lord  Chancellor ;  but  from 
appeal  to  the  House  of  Lords. 

By  1  &  2  W.  IV.  c.  ^,  new  commi 
tics  were  appointed  to  continue  the  £ 
period ;  and  by  2  W»  lY,  c.  57,  the  At 
ered  to  institute  proceedings  upon  the  i 
sioners  in  like  manner  as  he  formerly 
59  Geo.  IIL  c.  91,  above  stated.  The 
till  the  1st  of  July,  1837,  by  the  5  &  G 
&  1  Vict.  c.  4.  It  then  expired,  so  tli 
commissioners  can  novi-  be  issued  as  a  f 
general  to  proceed  under  the  before-m< 
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Trustee  Acts 


It  is  intended,  in^this  Section,  tost 
statutes  enacted  for  the  purpose  of  en 
carry  into  execution  conveyances  of  esl 
in  certain  cases,  where,  without  the  ai 
liament,  no  title  could  have  been  mai 
The  first  of  these  statutes  is  the  11th  C 
It  was  drawn  up  by  Sir  Edward  Sugde 
II  Geo,  IV*  &  the  Trustee  Act.  It  is  intituled  "  An 
1  VV.  IV.  c*60.  respecting  conveyances  and  transfers  c 


Object  <^f  the 
Acui. 
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in  trustees  and  mortgagees ;  and  for  enabling  the  Courts  of  Equity  Jnrisdietion  i 
to  give  effect  to  their  decrees  and  orders  in  certain  cases."  k^^^^^^L^ 

The  first  section  of  this  Act  repeals  the  former  Statutes  upon  lit  &  2nd  lec 
the  same  subject ;  the  second  contains  the  rules  by  which  its  Ian-  ^^'^' 
gnage  w  to  be  interpreted.     The  third,  fourth,  and  fifth  sections  ^  j.  ., 
relate  exclusively  to  the  Lord  Chancellor's  jurisdiction  in  lunacy,  tions  relate  to 
and  tfaej  enable  him  to  order  a  conveyance  of  land  to  be  made  by  jurisdiction  in 
mof  limaticy  trustee,  or  mortgagee,  and  to  direct  a  transfer  of  stock 
by  any  lunatic,  trustee,  or  executor.     If  such  trustee,  mortgagee,  ^^^  ^f  i^^^^. 
or  executory  has  been  found  to  be  a  lunatic  by  inquisition,  then  tic  trustees, 
the  person  to  be  directed  to  convey  or  transfer,  is  the  committee  ^e'cSoMT"'  ^ 
of  lu8  estate.    If  he  has  not  been  so  found  a  lunatic,  then  the  Lord 
Cbancdlor  may  appoint  whom  he  thinks  proper  so  to  convey  or 
trumbr,  ualess  the  sum  is  payable  to  the  lunatic  himself,  and  ex- 
ceeds seven  hundred  pounds,  in  which  case  it  seems  a  commission 
must  issue  befiore  an  order  can  be  made.     If  the  sum  is  payable  to 
the  lunatic  himself,  and  is  less  than  seven  hundred  pounds,  then 
the  Lord  Chancellor  may,  without  a  commission,  direct  to  whom 
and  ia  what  jnanner  the  money  shall  be  paid.    The  20th  section  ^^  ■•«*'<>"• 
extends  tiMse  provisions  to  *'  all  persons  being  lunatic,  who,  by 
force  of  any  law  for  payment  of  debts  out  of  real  estate,  would,  or 
hereafter  may,  be  compellable  to  convey  any  land,  if  of  sound 
mkid."    No  judge,  other  than  the  Lord  Chancellor  in  his  juris* 
diction  in  lunacy,  can  make  any  order  either  for  a  reference  or 
otherwise,  nnder  these  sections  (/),  nor  can  the  Lord  Chancellor 
himself  adopt  or  act  upon  any  proceedings  which  have  taken  place 
in  any  other  Coart  (g). 

The  reference  to  be  made  in  the  case  of  a  conveyance  being  Form  of  the 
sought  under  these  sections,  from  a  person  alleged  to  be  a  lunatic,  '^f^^®^® 
but  not  so  found  by  inquisition,  is  stated  by  Lord  Brougham  to  be  alleged  lunati 
in  the  following  form  (A).     First,  an  inquiry  whether  the  alleged  has  not  been  s 
tmstee  at  mortgagee  was  an  idiot,  lunatic,  or  of  unsound  mind,  or  inquisition. 
incapable  of  managing  his  affairs ;  and  if  so. 

Secondly,  whether  he  was  seised  or  possessed  of  the  estate  or 
hereditaments  and  premises  in  the  petition  mentioned,  or  of  any 
and  what  part  thereof,  either  alone  or  jointly  with  any  other  and 
what  persons,  as  a  trustee  or  trustees,  upon  any  and  what  trusts, 
or  by  way  of  any  and  what  mortgage,  and  for  whom,  within  the 
aaeaning  of  the  Act 

(/)  In  re  Bhonicks,  ez  parte  Wal-        (^)  In  the  matter  of  Prideanx,  a 
lis,  1  If .  &  C.  31,  overruling  Anon.    lunaUc,  2  M.  &  C.  640. 
5  Sim.  329.  (A)  In  the  matter  of  PiffoL  2  Rns . 

&M.6a3. 

i7e» 
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Thirdly,  whether  the  alleged  lunatic, 
any  and  what  benelickal  interest  tberei 

Fourthly,  whether  there  was  ajay  an 
under  the  deed  or  iQ^trument,  hy  virtu 
natic  became  a  trustee  or  mortgagee  t 
mortgagee;  and  if  not,  then 

Fifltily,  a  direction  to  inquire  and  o 
son  or  persons  to  be  appointed  such  m 
room  of ;  and  tlsoj 


rsotfl 


WLeti  the 

alleged  luuttcy 
dtsptiled,  no 
juriidiction 
tipoii  iK^tition, 


Infant  imvt^es 
and  inorigji- 


Section  8th. 
To  what  per* 
iou  ituppliep. 


Sixthly,  to  appoint  a  proper  pera 
tec  or  trustees. 

En  a  case  before  Lord  Cottenham, 
the  act  was  sought  from  a  mortgagee  s 
not  so  found  by  inquisition;  the  factoj 
wa3  considered  a  sufficient  reason  wh 
made  upon  petition ;  and  it  appears 
such  a  case^  would  have  been  to  file  a 

By  the  0th  section,  "  Where  any  pi 
any  laud  upon  any  trust,  or  by  way  of 
der  the  age  of  twenty-one  years,  it  sha 
by  the  direction  of  the  Court  of  Chan 
such  person  and  in  such  manuer  as  l 
proper ;  and  every  such  conveyance  si 
infant  trustee  or  mortgagee  had  been, 
executing  the  same,  of  the  ageof  twen 
section  confers  similar  power  upon  the 
ber  of  Lancaster,  and  the  Court  of  thi 
caster,  and  upon  certain  other  Court 
within  their  respecti  v  c  ju  r  i  ed  i  ct  i  ons. 

Ad  the  conveyance  bas,  under  these 
the  infant,  it  is  obvious  that  no  remed] 
the  infant  is  not  within  the  jurisdictioi 
he  here  observed  that  the  circumstanc 
estate  would  be  for  bis  benefitj  will  no 
purchaser  under  this  section  (m). 

The  8tb  section  relates  to  cases  **  w 
of  any  land  upon  any  trust ; ''  and  in  s 

(0  In  re  Walker,  Cr.    &  Pb-  147.  not  b 

For  the  ta^is  in  comgw  of  IMb  kmd^  abser 

Bee  port,  p,  2117,  (I) 

(k)  In  the  cnac  of  a  trnat  for  saJo  dt  Q. 

by  way  of  niort^agf<?,  where  the  ob-  ^m[ 

ject  of  the  trust  i%  partly  for  the  bqa-  97. 
efit  of  the  mortg^gorf  an  order  will 
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edy   in  the  following  contingencies :  First,   when  such  trustee    Relating  to 
"  shall  be  out  of  the  jurisdiction  of,  or  not  amenable  to  the  pro-  v^!^)^^ 
cess  of,  the  Court  of  Chancery."     Secondly,  when  of  several  such  jjj  ^^^^  ^^^^ 
trustees,  **  it  shall  be  uncertain  which  of  them  was  the  survivor."  tingenciei. 
Thirdly,  ''  when  it  shall  be  uncertain  whether  the  trustee  last 
known  to  have  been  seized  (n)  as  aforesaid,  be  living  or  dead." 
Fourthly,  when  as  to  the  trustee  last  known  to  have  been  seized 
**  if  known  to  be  dead,  it  shall  not  be  known  who  is  Lis  heir." 
Fifthly,  "  if  any  trustee  seised  as  aforesaid,  or  the  heir  of  any  such 
tmstee,  shall  neglect  or  refuse  to  convey  such  land  for  the  space 
of  twenty-eight  days  next  afler  a  proper  deed  for  making  such 
conveyance  shall  have  been  tendered  for  his  execution  by,  or  by 
an  agent  duly  authorized  by,  any  person  entitled  to  require  the 
same  (o).*' 

In  all  such  cases,  the  Court  of  Chancery  may  "  direct  any  per-  Power  of  the 
son  whom  such  Court  may  think  proper  to  appoint  for  that  pur-  ^^^  ^^  ""^^ 
pose,  in  the  place  of  the  trustee  or  heir,  to  convey  such  land  to 
such  person  and  in  such  manner  as  the  said  Court  shall  think 
prc^r,  and  every  such  conveyance  shall  be  as  effectual  as  if  the 
trustee  seised  as  aforesaid,  or  his  heir,  had  made  and  executed  the 
§ame/' 

The  9th  section  relates  to  cases  "  where  any  person  is  possessed  9th  section 
of  any  land  for  a  term  of  years  upon  any  trust;  "  and  it  provides  [gaiehSda. 
for  the  following  contingencies :  **  where  such  trustee  shall  be  out 
of  the  jurisdiction  of,  or  not  amenable  to  the  process  of,  the  Court 
of  Chancery ; "  or  **  it  shall  be  uncertain  whether  the  trustee  last 
known  to  have  been  possessed  as  aforesaid,  be  living  or  dead ; "  or 
**  if  any  trustee  possessed  as  aforesaid,  or  the  executor  of  any  such 
trustee,  shall  neglect  or  refuse  to  assign  or   surrender  such  land  (jpon  what 
for  the  space  of  twenty-eight  days  next  after  a  proper  deed  for  contingency 
making  such  assignment  or  surrender  shall  have  been  tendered  for  q^^  ^ 
his  execution  by,  or  by  an  agent  duly  authorized  by,  any  person  ordered. 
entitled  to  require  the  same,"  then  in  every  such  case  the  Court  of 
Chancery  may  direct  any  person  whom  it  may  think  proper  to  ap- 
point for  that  purpose,  in  the  place  of  the  trustee  or  executor,  to 
assign  or  surrender  such  land  to  such  person  and  in  such  manner 
as  the  Court  shall  think  proper. 

The  10th  section  relates  to  cases  *'  where  any  person  in  whose  Section 
name  as  a  trustee  or  executor  (either  alone  or  together  with  the  jel^^ting  to 

stock. 
■  (ti>  It  must  be  a  sole  seisin,  Moore    is  provided  for,  namely,  where  any 
9.  Vinten,  12  Sim.  161.  such  trustee  dies  without  an   heir. 

(o)  By  the  2nd  section  of  the  4  &    See  post,  p.  2111. 
5  W.  Iv .  c.  23,  a  sixth  contingency 
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Court  tnaj 
direct  tf»n«fer, 


Or  order  diTi- 
deads  Ui  b« 
received- 


Sections  relat- 
ing to  person- 
alty, do  not 
provide  for 
want  of  a  re- 
presentative. 


name  of  sbj  other  person,)  or  in  the 
(whether  m  «  trustee  or  beneficiailj)  an] 
Of  any  other  person  who  shall  otherwise 
join  with  any  other  person  in  transferrin j 
other  person  shall  be  beneficially  entitled 

And  it  proTidea  thai,  "  where  such  pei 
luTisdiction  of,  or  not  amenable  to  the  | 
Chancery,  or  it  shall  be  uncertain  wheth 
or  dead,  oi  if  any  such  trustee  or  execuli 
neglect  or  refuse  to  transfer  such  stock  < 
the  dividends  thereof  to  the  person  entitl 
thereof  respectively,  or  aa  he  shall  direct 
one  days  next  afler  a  rei|nest  in  wrltrng  J 
been  made  to  any  such  trustee  or  execul 
tied  as  aforesaid.*' 

In  such  cases  and  upon  such  continge 
eery  may  *'  direct  such  person  as  the  smii 
to  appoint  for  that  purpose,  in  the  place 
tor,  or  other  person,  to  transfer  or  jom  i 
to  or  into  the  name  of  such  person,  and 
Court  shall  direct;  and  also  to  order  i 
aforesaid  to  receive  and  pay  over,  or  joii 
over,  the  dividends  of  such  stock  in  such  ] 
shall  direct  (o) ;  and  every  such  transfer,  i 
be  as  effectual  as  if  the  said  trustee  or  exec 
transferred  or  joined  in  transferring  sue 
paid,  or  joined  in  receiving  and  paying  tl 

The  three  sections  which  have  just  be€ 
cases  of  real  estate,  leasehold  estate,  and 
it  will  be  observed,  with  respect  to  the  S 
lating  to  leasehold  and  stock,  that  they  ai 
either  the  second  or  the  fourth  contingen< 
tion  8.  The  reason  seems  to  be,  that  t 
tend  to  interfere  with  the  jurisdiction  of  t 
by  enabling  the  parties  to  obtain  a  lega 
otherwise  than  by  administration.  In  tl 
real  representative,  there  is  no  power  in  t 
to  remedy  the  deficiency,  and  consequent 
vides  for  such  a  case  (p). 

(o)  In  re  King,  10  Sim.  605 ;  Watts  to  transf 
V.  Scriven,  1  Beav.  223,  and  post,  p.  (p)  Ii 
2118,  as  to  the  person  to  be  ordered    27. 
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It  will  be  observed  that  the  6lh  and  7th  sections  relate  in  express   "^haf « the 

terms  to  mortgages  as  well  as  to  trusts,  whereas  the  language  of  j^ ^|^"^^y^ 

the  dthy  9th,  and  10th  sections,  is  confined  to  the  general  designa-      the  Act. 

tion  of  trusts.     It  becomes,  therefore,  important  to  inquire  what  ^■^'*^'''*^ 

limits  are  to  be  assigned  to  this  latter  expression,  or  in  other  words, 

what  is  the  nature  of  the  estate  or  interest  which  constitutes  a 

trustee  within  the  meaning  of  the  Act.     Before  stating  any  of  the 

decisions  upon  the  subject,  it  will  be  desirable  to  refer  to  some  of 

the  subsequent  sections  of  the  Act,  which  tend  to  determine  the 

point.     The  eflfect  of  the  12th  section  is,  that  where  either  upon 

account  of  length  of  time  since  the  creation  of  the  trust,  or  for  ^^^  action, 

^  power  to  ord< 

other  reasons,  it  should  appear  not  proper  that  an  order  should  be  bill  to  be  file< 

made  summarily  upon  petition,  the  Court  or  the  Lord  Chancellor 

in  lanacj  may  direct  a  bill  to  be  filed  to  establish  the  right  of  the 

petitioner ;  and  upon  a  decree  in  favor  of  such  right,  may  make 

an  order  accordingly  under  the  Act. 

In  consequence  of  this  section,  it  seems  to  be  decided  that  thp  ^^  a  compli- 
mere  circumstance  of  a  trust  having  to  be  traced  through  a  some-  court  may  di 
what  complicated  chain  of  circumstances,  does  not  preclude  the  rect  a  bill  to  1 
Jarisdiction  under  the  Act,  but  only  calls  upon  the  Court  for  the    ^   ' 
exercise  of  its  discretion  as  to  whether  an  order  should  be  made 
upon  petition,  or  whether,  for  the  safety  of  the  parties  interested,  *^  ^^  certaii 
a  bill  should  be  directed  to  be  filed  (q).     The  effect  of  the  15th 
section  is,  that  the  circumstance  of  a  trustee  having  some  bene- 
ficial estate  (r),  or  interest  in  the  same  subject,  or  having  some 
duty  as  trustee  to  perform,  does  not  prevent  him  from  being  a 
trustee  within  the  meaning  of  the  Act,  but  in  such  a  case  there  is 
a  like  discretion  to  direct  a  bill  to  be  filed  to  establish  the  right  of 
the  party  applying  for  the  conveyance. 

The  16th  and  17th  sections  relate  to  cases  where  land  has  been  16th  and  17tl 

contracted  to  be  sold  by  a  deceased  vendor,  and  a  decree  has  been  "^dlmTfor^ 

made  for  a  specific  performance  of  the  contract,  and  their  effect  contracted  tc 

is.  that  under  such  circumstances,  if  the  land  is  vested  in  the  heir,  ^  ^^^  ^^  * 

deceased  per 
then  the  heir  of  the  vendor  is  a  trustee  within  the  meaning  of  the  son. 

Act  If,  however,  the  deceased  vendor  has  devised  the  land  con- 
tracted to  be  sold,  then  the  Court  may,  by  the  decree  for  the  speci- 
fic performance  of  the  contract,  or  by  any  other  decree,  or  any 
decretal  order,  or  upon  petition  in  the  cause,  direct  any  tenant  for 
life  under  the  devise,  or  other  person  having  a  limited  interest,  or 
the  first  executory  devisee  thereof  to  convey  the  fee  simple,  and 

(q)  In  the  matter  of  The  De  Clif-    parte  Dover,  5  Sim.  500. 
ford  £tUte8,  2  My.  &  K.  624;  ez        (r)  See  Hutchinson  v.  Stevens,  5 
parte    Merry,  1  My.  &,  K.  677;  ez    Sim.  498. 
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71U  &^ut&fj  Jwn$^<^wn  ^f  ike  Qmri. 


eoD&lructive 


When  ft  mortr  every  soch  conveyance  shall  be  as  effeetuaJ  as  if  the  pefieai»\w 
^T^ruttee*     3^^'  make  the  same  were  eeised  of  the  fee  simple^  or  ibe  nthk 
v^^--v-<^^  estate  contracted  to  be  sold. 

In  the  eave  of       The  Ulth  sectioD  also  p  rorides/that  where  ooe  penofi  iluU  halt 
on^c^per^  \n   P^^rchased  an  estate  in  the  name  of  another,  but  the  nmm!  pur^      i 
trort  for  chaser  shall  on  the  face  of  the  conveyance  appear  to  be  the  real      ' 

another.  purchaser,  and  there  shall  be  no  declaration  of  trust  froiotim,iiid 

a  decree  of  the  Court  shall  have  decided  such  nomtoil  puTchvtr 
to  he  a  trustee  for  the  real  purchaser,  then  such  nominat  paiduAti. 
or  his  heir>  shall  be  a  trustee  within  the  meaning  of  the  Aet. 

The  ISth  section  extends  the  provisions  of  the  Act  to  etiiT 
other  case  of  a  constructive  trust,  or  a  trust  arising  or  re«ultin^ 
by  itn plication  of  law  ;  but,  in  every  such  case,  where  the  alltft^ 
trustee  has  or  claims  a  beneficial  interest  adrer^elj  lo  tbe  piftj  | 
seeking  a  conveyance  or  transfer,  no  order  shall  be  mvk  iir  (lit 
execution  of  a  conveyance  or  transfer  by  such  alleged  iroffle  a» 
til  after  it  has  been  declared  by  the  Court  of  Chaoceri  in  i  lU"^ 
reguJaf  ly  instituted  in  such  Court  that  such  person  U  a  tru^lie  loi 
the  person  so  seeking  a  conveyance  or  transfer.  The  Actdofi 
not,  however,  extend  to  cases  upon  partition,  or  cases  ariita^  Mt 
of  the  doctrine  of  election  in  equitjt  or  to  a  vendor  siccft  ^ 
cases  expressly  provided  for* 

By  the  19th  section,  where  any  feme  cavtrt  would  be  i  trtijfie, 
mortgagee,  heir,  or  executor,  within  the  provisions  of  the  Act,  if 
meaniDgofthe  she  were  an  infant,  or  lunatic,  or  out  of  the  jurisdictioo,  or  not 
Act  is  himself  amenable  to  the  process  of  the  Court,  or  had  refused  or  neglected 

Q.lso  a  LriiBLCC  *  »  » 

within  the  Act.  to  execute  a  conveyance,  transfer,  &c.,  and  the  concurrence  of  ber 
husband  should  be  necessary  in  any  conveyance,  transfer,  &c, 
then  such  husband,  whether  under  disability  or  not,  is  a  trustee 
within  the  meaning  of  the  Act« 

Having  now  stated  the  sections  of  the  Act  which  tend  to  solte 
the  question  what  is  a  trustee  within  the  meaning  of  the  Act,  we 
shall  refer  to  the  decisions  upon  the  subject,  and  the  effect  of  sab- 
sequent  statutes. 
When  mortga-      Mortgagees  are  clearly  within  the  language  of  the  6th  wad  7lh 
fhe  A^r  ^''^  sections,  so  that   when  the  disability  arises  from  infancy,  lad  the 
infant  is  within  the  jurisdiction  of  the  Court,  these  sectioni  provide 
a  remedy  ;  but  there  has  been  considerable  doubt  as  to  the  oicam- 
stances  under  which  mortgagees  or  their  heirs  can  be  consideied 
as  trustees  under  the  8th  section.     At  first  it  was  decided  that  a 
mortgagee  did  not  come  within  the  description  of  a  person  *'  seised 
of  land  upon  any  trust  **  —  so  that  when  a  mortgagee  in  fee  died 
intestate  and  his  heir  was  not  known,  no  remedy  was  provided, 


Hashniitf  of  & 
feme  covert 
within  the 
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and  no  conTeyance  of  the  legal  estate  could  be  effected  (5).    The  Effect  of  1  &9 
heir  of  a  mortgagee  might  be  a  trustee  in  some  senses,  although  ^JL^*     \, 
the  mortgagee  himself  was  not  a  trustee ;  but  it  was  determined  q  .  .    .. 
that  the  heir  of  a  mortgagee  was  not  a  trustee  of  that  clear,  pos-  morf 


itire  description  contemplated   by  the  8th  section,  and   conse-  "i,^^ their  hem 

t,  ji^  t^t^.  ^...     held  not  with- 

qaentJy  there  was  no  remedy  when  such  heir  was  out  of  the  juris-  in  the  8th  lec- 

iiction  (<).     After  this  construction  had  been  put  upon  the  8t)i  ^'*^°* 
Bection  of  the  Trustee  Act,  and  become  established,  the  stat.  4  &  f  &  5*  w'lV 
5  W.  IV.  c.  23,  intituled  **  An  Act  for  the  amendment  of  the  law  o.  23. 
relalife  to  the  escheat  and  forfeiture  of  real  and  personal  property 
holden  in  tmst,"  passed  —  and  by   the  2nd  section  enacted, 
^That  where  any  person  seised  of  any  land  upon  any  trust  or  by 
way  of  Bdortgage  dies  without  an  heir,  it  shall  be  lawful  for  the 
CJoart  of  Chancery  to  appoint  a  person  to  convey  such  land  in  like 
manner  as  is  provided  by  the  '  Trustee  Act,'  in  case  such  trustee 
fm  mortgagee  had  left  an  heir,  and  it  was  not  known  who  was  such 
heir"(K). 

This  section,  as  we  have  seen,  provides,  with  respect  to  a  trus- 
tee,  for  another  contingency  in  addition  to  those  before  stated,  as 
incliMled  in  the  8th  section  of  the  Trustee  Act,  and  it  also  makes 
tlus  contingency  applicable  to  the  case  of  a  mortgagee  in  language 
leading  to  the  conclusion  that  the  legislature  considered  all  con- 
agencies  mentioned  in  the  8th  section  to  relate  to  a  mortgagee 
aa  well  as  to  a  trustee.     Acting  upon  this  legislative  interpretation 
of  the  Trustee  Act,  Lord  Langdale,  M.  R.,  construed  the  8th 
section  as  kiduding  a  mortgagee  (x),  and  the  Y.  C.  of  England 
also  made  an  order  for  the  conveyance  of  an  estate  where  the  heir 
of  the  mortgagee  was  unknown,  upon  a  petition,  the  prayer  of 
which  he  had  previously  refused  (y).     Doubts,  however,  existed 
as  to  the  propriety  of  these  decisions,  and  consequently  the  stat. 
1  d&  2  Vic.  c.  09,  was  passed,  which,  reciting  the  8th  section  of  fg-ect  of  1  ^k! 
the  Trastee  Act,  and  the  2nd  section  of  the  4  &  5  W.  IV.  c.  23,  Vic.  c.  69. 
aibove  mentioned,  enacted,  with  respect  to  a  case  "  Where  any  .p^  ^j^^^^  ^^^ 
person  seised  of  any  land  by  way  of  mortgage,  shall  have  departed  Bcription  of 
this  life  withont  having  been  in  possession  of  such  land,  or  in  the  ^^^^cabfe  ' 

(#)  In  re  Goddard,  1  M.  d&  K.  25;  er,  M.  R.  16  April,  1635 ;  ex  parte 

in  m  Stuilev,  5  Sim.  320.  Blizard,  M.  R.  18  June,  m35;  ex 

(f)  In  re  Dearden,  3  M.  &  K.  506 ;  parte  Craven,  3  Nov.  1635,  report 

■ee  alao  exparte  Payne,  with  respect  confirmed,  V.  C.  9  Januarj,  lti36  ; 

to  the  heir  of  a  mortgagee,  6  Him.  ex  parte  Gregson,  30  Julj,  1834 ;  re 

636.  Edwards,  18  Dec.  1841  -,  and  ex  parte 

^«)  It  may  be  naeful  to  refer  to  the  Wharton,  5  Dec.  1834. 

fimowing  caaea  which  have  occurred  (z)  £x  parte  Whitton,  1  Keen,  876. 

imdar  thn  Act,  ex  parte  Fauntleroy,  (y)  In  re  Stanley,  7  Sim.  170. 
y  .C.  27  March,  1835^  ex  parte  Tom- 
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jHW  Statutory  Junsdiciion  of  tie  (hurt. 


In  fl?liiit  eon- 


FofffT  of 
Court  to  oTdcT 


Effect  of  1  &2  receipt  of  the  rents  and  protils  thereof,  and  the  money  due  in  m- 
*  '^^  peot  of  Knch  mortgage  shall  ha?e  been  or  shall  be  paid  to  his  ti^ 

ecutofs  or  administrators/'  that  in  such  a  case^  upon  injoftbe 
following  contingencies, — ^ First,  where  "  the  devisee  or  liciror 
other  real  representative,  or  any  of  the  devisees  or  heirs  or  other 
real  representatives  of  such  mortgagee,  shall  be  out  of  the  juris- 
diction or  not  amenable  to  the  Court  of  Chancerj."  Stcoodlj, 
where  "  it  shall  be  uncertain  of  seTeral  devisees  or  represenUli^es 
who  were  joint  tenants,  which  of  them  was  tlie  survivor.'^  Third* 
ly,  where  *'  it  shall  be  uncertain  whether  any  such  devisee,  oi 
heir,  or  representative,  be  living  or  dead."  Fourthly^  "  vfhtit  if 
known  to  be  dead  It  shall  not  be  known  who  was  hii  heir/'  Fiftii- 
ly,  '*  where  such  mortgagee,  or  any  such  devisee,  or  heifi  or  rt^ 
resentative  shall  have  died  without  an  heir."  Sixthlv,  '  ■  whan 
any  such  devisee j  or  heir,  or  representative  shall  neglect  or  refttse 
to  convey  for  twenty-eight  days  after  due  tender  of  a  coarejince 
by  a  per^n  entitled  to  the  same  or  his  agent" 

Then  in  all  such  cases,  the  Court  of  Chancery  may  ^' direct toj^ 
person  whom  such  Court  may  think  proper  to  appoint  forthitpaT- 
pose  in  the  place  of  the  devisee,  heir,  or  representative,  whether 
»UGh  devisee,  heir^  or  representative  shall  or  shall  not  ha^e  »  befl* 
e&cial  interest  in  the  money  paid  to  the  eicectitor  or  admin istratta 
as  aforesaid,  to  convey  such  land  in  like  manner/*  asbytheTras' 
tee  Act  the  Court  may  appoint  a  person  to  convey  in  the  eases 
there  mentioned. 

By  the  third  section  it  is  enacted  and  declared,  that  the  sud 
recited  Acts,  or  either  of  them,  shall  not  be  constraed  to  extend 
to  any  cases  of  any  person  dying  seised  of  any  land  by  wiy  of 
mortgage,  other  than  such  as  are  therein  expressly  provided  for. 

It  will  be  observed  that  the  words  of  this  last  section  would,  if 
taken  quite  literally,  repeal  the  sixth  section  of  the  Trustee  Act 
(2),  so  far  as  it  relates  to  infant  mortgagees ;  but  as  the  preamble 
of  the  1  &^  2  Vic.  c.  69,  does  not  recite  this  6th  section,  and  as 
none  of  the  doubts  which  rendered  necessary  the  1  &  2  Vie.  c. 
69,  arose  upon  the  6th  section,  (which  clearly  by  express  words 
includes  the  case  of  mortgagees)  the  V.  C.  of  England  has  decided 
that  the  recent  statute  is  not  to  be  construed  as  preventing  the  Gth 
section  of  the  Trustee  Act  from  applying  to  the  case  of  an  in&nt 
heir  of  a  mortgagee  (y). 


I 


Former  Acts 
not  to  extend 
to  any  other 
case  of 
mortgage. 


(z)  Ante,  p.  2105. 
(y)  In  re  Gathome,  8  Sim.  394 ; 
ad  in  the  matter  of  Kent,  9  Sim. 


501 ;  see,  however,  as  to  the  proprie- 
ty of  these  decisions,  1  Sng.  Y.  »?< 
325,  n.  10th  edition. 
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On  carefully  examiniDg  the  cases  provided  for  by  the  1  &  2  Effect  of  1  d 
Vic.  e.  69,  it  appears  to  have  been  the  intention  of  the  legislature  y,^^J^^J.^^ 
not  under  any  circumstances  to  make  the  mortgagee  himself  during  object  of  the 
Ilia  lifetime  a  trustee  within  the  meaning  of  any  of  the  Acts  (z)  ;  Act  1  &2  Vic 
bat  when  a  mortgagee  has  died  without  ever  having  been  in  pos»  ^' 
session,  and  the  mortgage  money  has  been  paid  to  his  personal  rep- 
resentative, then  the  legislature  seems  to  have  intended  to  treat  the 
real  representatives  of  the  mortgagee  both  as  trustees  themselves, 
«nd  also  as  the  representatives  of  a  trustee  within  the  meaning  of 
the  Act 

In  carrying  out  this  object,  there  has  been  one  omission  aj^a-  Omission  in 
Tently  quite  unintentional,  viz.  that  the  fourth  contingency  (a),  the  language 
^Ihoagh  it  provides  for  the  case  when  it  shall  not  be  known  who 
18  the  heir  of  the  heir  of  such  a  mortgagee,  does  not  provide  for 
the  case  when  it  shall  not  be  known  who  is  the  heir  of  such  a 
mortgagee  himself.  The  V.  C.  of  England  has,  however,  held 
that  notwithstanding  this  accidental  omission,  and  the  express  lan- 
guage of  the  third  section  of  1  &  2  Vic.  c.  69,  the  Trustee  Act 
BtiU  extends  to  such  a  case  (6). 

Lastly,  it  may  be  observed,  with  re^)ect  to  the  subject  of  mort^  Case  of  mort- 
gagors, that  in  general  as  a  mortgagor  has  not  the  legal  estate,  ^^^^' 
Courts  of  Equity  can  deal  with  his  interest  without  the  aid  of  the 
statute.  Where,  however,  the  mortgage  was  equitable,  and  a  de- 
cree had  been  made  for  sale  of  the  estate,  Sir  J.  Wigram,  V.  C, 
heM  that  the  mortgagor  was  a  trustee  within  the  Act  for  the  mort^ 
gagee,  and  a  person  was  appointed  to  convey  to  the  purchaser  in 
place  of  the  mortgagor  who  was  out  of  the  jurisdiction  (e). 

It  af^ars  from  the  case  of  Price  v.  Dewhurst  (<l),  that  the  Act  To  what  sub- 
is  confined  to  eases  in  which  the  interest  in  the  subject  of  the  trust  if^\  ™**Jf '  ^ 

Act  applies. 
or  mortgage  can  be  conveyed  or  transferred  at  Law,  consequently 

as  aasignment  of  a  mortgage  debt  by  a  creditor  is  not  a  case  with- 


s 


Green  v.  Holden,  1  Beav.  207.  appears  that  the  report  is  correct,  bat 

Ante,  see  last  page.  the  last-mentioned  statute  must  haye 

l^)  In  re  Wilson,  8  Sim.  392.    In  escaped  his  Honor's  recollection.   In 

10  WiUiams,  9  Sim.  642;   but  see  a  case  before  Sir  J.  Wigram,  V.  C. 

Sogden,  V.  &  P.  10th  ed.  vol.  i.  p.  where  the  money  was  paid  off  pend- 

986,  n.    From  a  case  in  re  Thomson,  ing  the  reference,  the  Master  found 

18  8im.  992,  it  appears  that  the  V.  C.  the  heir  was  a  trustee  not  for  the  pe- 

of  England  made  an  order  where  the  titioner  or  the  executor,  but  for  the 

heir  of  the  mortgagee  was  out  of  the  mortgagors,  whereupon  the  Court  al- 

jurisdietion  under  the  Trustee  Act,  lowed  me  petition  to  be  amended,  by 

without  reference  to    the    question  making  it  the  petition  of  the  mortga- 

whether  the    mortgage-money    had  gor,  and  then  directed  tiie  convey- 

been  paid,  or  the  ancenor  had  ever  ance,  in  re  Manifold,  4  Hare,  506. 
been  in  possession,  so  as  to  bring  the        (e)  King  «.  Leach,  2  Hare,  57. 
ease  within  the  1  &  2  Vic.  e.69.  On        {td)  8  Bim.  617. 
reference  to  the  original  petition,  it 
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In  the  CAW  of 

Friendly 


21  si  sec tjOTI 

etiabiing  Court 
|o  make  ordorB 
in  charitiei 
and  fneaihf 

Bocieti«fl« 


22nd  section 
giving  power 
to  appoint  new 
trustees. 


In  what  cases 
the  power  is 
conferred. 


The  Statutar^  JurUi^ctm 

ID  the  Act.  It  may  also  be  observed,  i 
to  land  oul  of  the  Queen's  dominjone, 
sections  ^6  and  29  to  all  had  and  BtocI 
iona  belonging  to  her  Majestj,  with  the 
with  the  exception  of  Ireland  also,  so  f 
nacy  of  the  Lord  ChancelloT  is  concen 

By  the  21st  section  the  provisiona  of 
cases  of  petitions  in  which  the  Lord  C 
Court  of  Chancery,  can,  by  law,  grant 
orders  without  suit^  either  in  matters  ol 
tive  to  benefit  or  friendly  societies. 

There  does  not  appear  to  have  been 
section,  but  upon  the  57th  Geo.  ILL  c* 
Sir  John  Leach,  upon  petition,  that  a  i 
standing  in  the  name  of  two  trustees  c 
whom  had  absconded ,  should  he  tran^ 
into  his  own  name,  jointly  with  that  of 
the  room  of  him  who  had  absconded. 
tioQ  of  1  W,  IV.  c.  60,  are  the  same  i 
89,  and  with  respect  to  them  His  Mono 
tent  ion  must  have  been  to  enable  the 
upon  petition  in  matters  of  charity  and 
there  was  some  obscurity  in  the  express 

By  the  22nd  section,  the  Lord  Chanc 
of  Chancery  may,  upon  an  application 
for  a  conveyance  or  transfer  where  the 
tion  of  a  trust  or  other  circumstances  re 
direct  a  conveyance  or  transfer  to  be 
trustees  without  compelling  the  parties 
to  file  a  bill  for  that  purpose,  although 
deed  or  instrument  creating  or  declarinj 
stock  to  appoint  new  trustees. 

This  section  does  not  confer  upon  th 
tion  to  appoint  new  trustees  upon  petiti< 
at  the  commencement  of  the  section  '* 
tion  under  this  Act "  show  that  it  or 
where  the  party  might  apply  by  petition 
of  the  Act :  that  is,  in  cases  of  disabilii 

(e)  In  the  matter  of  a  Friendly  So.  held  t1 

ciety,  1  S.  &  S.  82.     In  the  matter  tition  i 

of  the  Heanor  Friendly   Society,  I  where 

Beav.  50d.     See  also  ez  parte  Kor-  rules  i 

rish,  Jacob,  162,  where  the  Coart  the  sta 
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of  the  infancy  or  the  lunacy  of  a  trustee,  or  the  fact  of  his  being  Appointment 
out  of  the  jurisdiction  (c)  of  the  Court.     In  such  cases  when  there  ®*  "^teJ^sT^*" 
b  a  disability  of  the  sort  pointed  out  by  the  Act,  and  a  consequent  \.^^>y^^ 
right  in  the  petitioner  to  apply  under  the  former  section,  this  22nd 
section,  enables  the  Court  to  appoint  new  trustees,  although  no 
bill  has  been  filed,  and  there  is  no  power  in  the  instrument  creat- 
ing the  trust  (/). 

Moreover,  even  though  the  instrument  creating  the  trust  do  con- 
tain a  power  of  appointment,  still  there  is  jurisdiction  in  the  Court 
ander  this  section  in  the  event  of  the  party  to  appoint  or  convey 
being  nnder  a  disability  to  appoint  new  trustees  (g).  There  is, 
howeTer,  no  jurisdiction  to  make  such  an  appointment  except  in 
a  plain  case,  or  where  there  has  been  a  recent  creation  of  the 
trust  (k). 

By  the  23rd  section,  where  all  the  persons  in  whom  any  land  Power  to  ap- 
■lay  hare  been  vested  in  trust  for  any  charity,  or  charitable  or  P^b-  P*j|^  ^^^'^ 
lie  purpose,  shall  be  dead,  the  Court  of  Chancery  may,  on  the  charities. 
[»etition  of  the  persons  administering  the  same,  or  of  any  person 
)n  behalf  thereof,  direct  any  Master  or  other  officer  of  the  Court  to 
sanse  two  successive  advertisements  to  be  inserted  in  the  London 
SazettOy  and  in  one  or  more  of  the  newspapers  circulated  in  the 
yofontj,  citi,  or  place  where  such  land  shall  be  situated,  giving 
lotice  that  the  representative  of  the  last  surviving  trustee  do  with- 
o  twenty-eight  days  appear  or  give  notice  of  his  title  to  such  Mas- 
er  or  other  officer,  and  prove  his  pedigree  or  other  title  as  trustee ; 
ind  if  no  person  shall  appear  to  give  such  notice  within  such 
wenty-eight  days,  or  the  person  who  may  appear  or  give  such  no- 
ice,  shall  not  within  thirty-one  days  afler  such  appearance  or  no- 
ice  prove  his  title  to  the  satisfaction  of  such  Master  or  other 
Acer,  then  the  Court  may  appoint  any  new  trustees  for  such 
charity,  or  charitable  or  public  purpose,  and  such  land  may  be  con- 
reyed  to  such  new  trustees  by  any  person  whom  the  said  Court 
•espectively  may  direct  for  that  purpose  by  virtue  of  the  provisions 
n  this  Act  without  the  necessity  of  any  decree  (t). 

(c)    In  re  The  £arl  of  Mayo,  1  (h)   In  re  Whitley,  1   Lloyd   So, 

lAojd  A  Gonld  (cas.  tern.  Plunket) ;  Gould,  23. 

n  re  Pennefather,  2  Dr.  &>  W.  292 ;  (i)  For  orders  made  nnder  this  sec- 

n  re  Hartford,  ib. ;   Harte  v.  Lord  tion,  see  Nightingale's    Charity,  3 

^neh,  ib. ;   in  re  Byrne,  1  Jo.  &.  Hare,  336 ',  and  in  uie  matter  of  tiish- 

Ul.  635.  op  Gore's  Charity,  4  Dr.  &  W.  270. 

(/)  In  re  Fitzgerald,  1  Lloyd  &  A  similar  power  was  conferred  upon 

Gknild,  20;inreRyley,3Hare,614;  the  Conrt  of  Chancery   by  2  &  3 

n  the  matter  of  Welch,^  M.  C.  292.  Will.  IV.  c.  57,  s.  3. 

(g)  In  le  Fauntleroy,  10  Sim.  252. 


{£116 


3^  Mntuiwy  JurhduHmi  pf  ikt  Courts 


Mod*  of  ?T0' 
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decree  ag&iOAt 


Mode  of  appU- 

CftdOQ- 


WhotDbe 
petitloiief. 


Under  the  24lh  seetioiip  power  Is  gwea  to  tbe  Courl  of  Chance- 
ry in  any  suit,  when  it  shall  be  made  to  appear  to  the  Coun  by  i^ 
fid  a  V  it  (k)  that  diligeut  search  and  inquiry  has  been  midc  iftei 
any  person  made  a  defendant  who  is  only  a  irustet,.  to  setrf  hm 
with  the  process  of  the  Court,  and  that  be  cannot  be  tmtid^  to  Lear 
^nd  determine  such  cause,  and  to  mdkt  sach  absolute  dtcree  Uiere* 
in  against  e¥ery  person  who  shall  appear  to  tbem  to  beonljiUu*' 
tee,  and  not  otherwise  concerned  in  ioterest  in  the  maiietrnti^ie*' 
tion,  in  such  and  the  satne  manner  as  if  such  trustee  had  been  ddy 
served  with  the  process  of  the  Court,  and  had  appeared  and  fiied  ■ 
his  answer  thereto^ 

The  lilb  section  prescribes  the  mode  of  applying  lotheCoortj 
and  enacts,  that  "  Every  direction  or  order  to  be  made  ia  |Hirmi- 
ance  of  this  Act  by  the  Lord  Chancellor  entrusted  as  Bfor^ai^, 
or  by  the  Court  of  Chancery,  or  by  any  other  Court  th^cmbifei 
mentioned^  shall  be  signified  by  an  order  to  be  made  in  my  can 
depending  in  such  Court  respectively,  or  upon  petition  iatitlM^ 
oy  or  matter,  and  such  person  as  hereinafler  is  mentioned  shii)^ 
the  petitioner,  whether  such  person  be  or  be  not  under  aDv  \^^ 
disability,  (that  is  to  say,)  if  the  iame  shall  relate  to  a  C4»nir«^}Jince, 
transfer,  receipt,  or  payment,  to  or  in  such  manner  as  laaj  be  ^ 
reeled  by  any  person  beneficially  entitled  (t),  thtm.  umn  tlie  peti- 
tion of  the  person,  or  some  or  one  of  the  persons  beoeficiaiJy  en- 
titled to  the  land,  stock,  or  dividends  to  be  conTeyed,  translerred, 
received,  or  paid;  and  if  the  same  shall  relate  to  a  cooTeyince  in 
order  to  vest  any  land  or  stock  in  a  new  trustee  duly  appointed  by 
virtue  of  some  power  or  authority  in  some  instrument  creating  « 
declaring  the  trusts  of  such  land  or  stocky  or  by  the  Court  of 
Chancery,  either  alone  or  together  with  any  coDtinoing  trustee, 
then,  upon  the  petition  either  of  the  trustee,  or  some  or  one  of  the 
trustees  in  whom  the  same  shall  be  proposed  to  be  vested,  or  of 
any  person  having  an  interest  therein  ;  and  if  the  same  shall  r^ 
late  to  the  conveyance  of  an  estate  in  mortgage,  then,  upon  the 
petition  of  the  person  or  some  or  one  of  the  persons  entitled  Jo 
the  equity  of  redemption  thereof,  or  of  the  person  or  some  or  one 
of  the  persons  entitled  to  the  monies  thereby  secured,  or  the  guar- 
dian or  committee  or  some  or  one  of  the  guardians  or  committees 
of  the  person  entitled  to  such  monies  if  an  infant  or  lunatic." 

The  regular  course  is  to  entitle  the  petition  in  the  matter  of  the 
Act  of  Parliament,  and  also  in  the  matter  of  settlement  or  particu- 
lar trust  to  which  it  relates,  although  the  title  has  been  frequently 


(k)  Moore  r.  Vinten,  12  Sim.  161.        (Q  In  re  King,  10  Sim.  606. 
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sficient  in  one  or  other  of  these  respects  (m).  There  are  usn-  Form  of  Report 
ly  two  petitions,  by  the  first  of  which  a  reference  is  made  to  the  ^•^'*^'''*^^ 
[aster  to  inquire  whether  the  infant,  lunatic,  &c.,  is  a  trustee 
itliia  the  meaning  of  the  Act,  and  whether  he  is  out  of  the  juris- 
ction,  d&c.  This  reference  is  not  required  by  the  Act  of  Par- 
imenty  and  it  is  consequently  a  matter  in  the  discretion  of  the 
cNirt  whether,  upon  the  presentation  of  the  first  petition,  a  final 
der  should  be  made,  or  whether  such  a  reference  should  be  di- 
eted to  the  Master,  and  in  a  clear  case  such  a  reference  will  be 
spenaed  with  (o).  The  first  petition,  therefore,  strictly  ought  to  Prayer  of  the 
ray  for  the  final  order,  leaving  it  to  the  Court  to  direct  a  refer-  ^  '  *^°* 
ice  if  necessary  for  its  own  satisfaction  previously  to  making  a 
lal  order.  The  Master's  report,  under  the  order  of  reference, 
umot  be  excepted  to  (p).  Upon  the  second  petition  the  Master's 
port  18  confirmed,  and  the  final  order  made.  It  is  said  that  the 
linioo  of  Sir  Edward  Sugden  was  frequently  stated  in  Ireland  to 
^  that  no  judge  ought  to  make  a  reference  under  the  Act  unless 
i  was  of  opinion  that  if  the  case  stated  by  the  petition  were 
roTed  it  would  fall  within  the  Act  {q).  The  report  also  should 
ot  slate  merely  that  a  party  is  a  trustee,  but  the  documents 
hich  make  out  the  trust  should  be  stated  on  the  face  of  the  report 
»  enable  the  Court  to  judge  of  the  propriety  of  the  conclusion  (r). 

Under  Acts  of  Parliament  which  direct  application  to  be  made 
f  petition^  the  Court  can  in  general  exercise  its  jurisdiction  only 
i  the  mode  prescribed  {$) ;  but  under  this  particular  Act  the  ju-  When  order 
sdiction  is  not  so  confined.     Consequently,  when  a  decree  has  ^y  b^^JJl^*^* 
sen  made  in  a  suit  declaring  an  infant  heir  to  be  a  trustee,  and  apon  decree. 
le  right  of  the  party  to  a  conveyance  thus  established  by  a  decree, 
le  Court  will,  at  the  same  time,  without  requiring  a  petition,  di- 
ict  a  conveyance  by  the  infant  heir  under  the  Act  (t).    If,  how- 
rer,  the  direction  to  convey  cannot,  according  to  the  ordinary 
ractice  of  the  Court,  be  made  contemporaneously  with  the  general 
ecree,  a  separate  petition  under  the  Act  is  requisite ;    thus,  in  a 
ait  for  raising  legacies  against  an  infant  heir  of  a  devisee  whose 
state  is  charged  with  legacies,  the  decree  directs  a  sale  to  raise  If  the  eonvey- 
le  requisite  amount,  which  direction  is  a  good  ground  for  the  ex-  ^gp^^'SlJ^  "* 
rcise  by  the  Court  of  its  statutory  power  to  order  a  conveyance ;  ordered  upon 

the  decree. 

(»)  In  re  Law,  4  Beav.  510,  and        (r)  In  re  Pardon,  1  Dr.  &>  W.  500. 
Ate,  p.  9094.  («)  Baynes  v.  fiaynes,  19  Ves.  462. 

(o)  Parker  v.  Bumey,!  Beav.  492.        {t)  Miller  v.  Knight,  1  Keen,  129; 

Ip)  Ante,  p.  1489.  see  also  Langford  v.  Auger,  4  Hare, 

(f)  Sogden's  Act  by  Jemmett,  p.    313}  Broom  v.  Broom,  3  My.  &>  K. 
»;  Co^ell  V.  Pngh,  6  Beav.  293 ;    443. 
t  parte.Shick,  5  Sim.  281. 

ir7» 


CohU  of  pro- 
ceed ingfl  under 


tlieA&l. 


Hod^  lA  which 
discretion  ei* 

ercised. 


Whetliertiie 
CDatft  of  a  lu* 
natic  should 
be  paid  hj 
eojnnilttee. 


Coets  of  tras- 
tee  paid  by  ces- 
tui que  trust. 


The  Siatutory  Jurhdieium  of  tht  (Homri, 

|et,  as  the  prictLce  is  Dot  to  order  a  conTeyanoe  1o  h«  mad«  md 
the  sale  has  taken  place  and  the  actual  purchaser  has  been  mti^ 
tained,  the  presentation  of  a  separate  petitioii  uader  the  Act  b^ 
comea  necessary  (n). 

The  2dth  section  expressly  enables  the  Lord  CbtDcellor  m  JiK 
nacy,  and  the  Court  of  Chancery  to  order  the  costs  mA  eipeniw 
of,  and  relating  to,  the  **  Petitions,  orders,  directions,  ccmTejattce*, 
and  transfers  to  be  made  in  pursuance  of  this  Act,  or  anjof  tkm, 
to  be  paid  and  raised  out  of  or  from  the  land  or  stoek,  or  Ik  wsAs 
or  dividends  in  respect  of  which  the  same  rea^pectifelj  &bitt  be 
made,  or  in  such  other  manner  as  the  said  Lord  Chuicellof «  i 
Court  shall  think  proper"  (%)*  ■ 

With  respect  to  the  manner  in  which  this  jurndiction  is  ntr- 
cieed,  the  general  rule  seems  to  he,  where  the  petition  iiss  been 
rendered  necessary  by  the  fact  of  the  heir  of  the  mortf  i^w  bfing 
under  disability p  that  the  expense  of  the  petition  and  of  xhti  iir*J* 
ceedingi  consequent  thereupon  in  order  to  give  him  a  oapacti;  to 
convey »  must  be  paid  hy  the  mortgagor  (^)*     It  is  true,  tbit,  in  ex 
parte   Richards  (z),  Lord   Eldon  decided  that  the  coAi  of  '^ 
committee  of  a  lunatic  mortgagee  requisite  to  enable  hioi  i&  (^ 
convey  to  the  mortgagor  under  the  statute  4  Geo,  II.  c,  10,  iuckd* 
ing  the  costs  of  the  reference,  should  be  paid  out  of  the  luoiJti 
estate ;  and  that,  as  to  this  point,  it  was  immaieria)  nhetber  th& 
application  were  made  by  the  DKurtgagor,  or  Iqr  the  comauttee. 
Lord  Cottenham  has,  however,  observed,  witk  nference  to  this 
case,  that  he  had  great  difficulty  in  underataiidiBg  it;  and  that 
when  compared  with  the  other  casea  upoa  the  sabjeci  it  wooM 
seem  to  make  a  difference  between  the  case  where  the  lonadcwa 
a  bare  trustee,  and  one  in  which  he  waa  a  mcMtgagee;   aad  thil 
being  unable  to  see  any  solid  ground   for  such  a  distmctioDi  he 
shotild  hesitate  to  follow  the  authority  of  that  case  wheneier  aa 
of^rtunity  for  reconsidering  the  point  should  occmr. 

It  certainly  seems  clear  that  the  costs  of  the  comnuttee  of  a 
lunatic  or  infant  trustee  must  be  borne  by  the  cesltit  jicc  Iras^  («)• 
This  rule,  however,  does  not  i4>ply  where  a  vendor,  after  eotsriiig 
into  a  contract,  dies,  leaving  an  infant  heir,  and  a  aoit  ia  iastitated 
by  the  purchaser  for  specific  performance.  In  such  a  cue,  the 
Court,  upon  the  ground  that  the  petition  is  caused  by  an  omitfioo 
of  the  vendor  in  allowing  the  estate  so  to  descend,  will  order  the 

(u)  Walters  v.  Jackson,  13  Sim.        (z)  1  Jac.  &,  Walk.  264. 
278 ;  Fellowes  v.  Till,  5  Sim.  319.  (a)  Ex  ptfte  Feme, T.  A.  B.  3»; 

(z)  In  re  King,  10  Sim.  605.  ex  parte  Tatin,  3  V.  4^  B.  149;  «> 

(y)  Ex  parte  Ommany,  10  Sim.  parte  Cant,  10  Yes.  6M. 
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coBU  to  be  paid  out  of  the  parchas^-moDey  (6).    la  some  cases,  **®^  ^V^^' 
where  a  trustee  has  improperly  made  a  petition  necessary,  he  will 


Jf  be  ordered  to  pay  the  costs  of  it  (c).     Lord  Langdale,  Secus,  in  case 

M»  Rn,  howeier,  refased  to  make  a  defendant  pay  the  costs  of  a  ^^^^"'^J^ 

peCitioB,  rendered  necessary  by  his  defaalt  in  not  obeying  an  order  contnct  for 

of  Court  for  the  sale  of  an  estate  {d).  sale. 

To  compel  obedience  to  any  order  made  under  this  Act  for  the  Tfu«tee  order- 
-  ,  ..  .  ed  to  pay  costs. 

BSeeiilioD  of  a  conTeyance,  or  any  other  object,  the  practice  was,  ^^^  of  com- 

if  the  refusing  person  were  not  a  party  to  the  cause,  to  move  that  pelling  obedi- 

he  might  conrey  within  a  week  after  service,  and  if  he  did  not  ®^^®' 

obey,  to  mofe  that  he  might  stand  committed  (e).    If  he  was  a 

party  to  the  cause,  the  ordinary  process  of  contempt  was  adopted. 

Now,  if  the  order  is  made  in  a  cause,  although  against  a  person 

not  a  party  to  the  cause,  the  ordinary  process  may  be  applied  (/) ; 

hot  there  is  still  room  to  doubt  whether  the  former  practice  must 

not  prerail  when  the  order  to  be  enforced  is  made  upon  petition 

withoqt  suit  (g). 

By  the  13th  section,  *'  Any  committee,  infants,  or  other  persons  ^*  J^^d'com- 
diieeiied  by  virtue  of  this  Act,  to  make,  or  join  in  making  any  mlttees. 
coBfeyance  or  transfer,  or  receipt  or  payment,  shall  and  may  be 
oonpeiled  by  the  order  to  be  obtained  as  hereinbefore  is  mention- 
ed, to  make  and  execute  the  same  in  like  manner  as  trustees  of 
foil  ^g8»  and  of  sane  mind,  memory,  and  understanding,  are  com- 
pellable to  convey,  transfer,  or  receive,  and  pay  over  the  trust  es- 
tates or  funds  vested  in  them  respectively." 

As  to  the  manner  in  which  the  conveyance  should  be  made,  the  Fonn  of  con- 
V.  C.  of  England  in  ex  parte  Foley  (A)  said,  that  all  that  was  ne-  ^^7*°^®* 
cessary  was  that  the  person  appointed  to  convey  the  property 
should  execute  the  tender  or  deed,  and  that  it  should  be  expressed 
in  the  attestation  clause,  that  he  had  executed  it  in  the  place  of 
the  retiring  trustee,  in  pursuance  of  the  order  made  upon  the  peti- 
ticm. 

The  14th  section  provides,  that  "  where  the  person  or  any  of  the  Power  to  pay 

.    ,,    ,  It.  11     money  belong- 

persons  to  whom  any  money  shall  be  payable  m  or  towards  the  \ag  to  the  par- 
redemption  or  discharge  of  any  mortgage  or  incumbrance  of  which  ty  into  Court, 
a  release  or  conveyance  shall  be  obtained  under  the  powers  of  this 
Act  shall  be  an  infant,  it  shall  be  lawful  for  the  person  by  whom 

Qi\  Prythareh  v.  Havard,  6  Sim.  ed  Sugden's  Act8inRennett,p.l56; 

9  ;  l&dland  Counties  Railway  Com-  see  also  Jones  v,  Lewis,  1  Cox,  199. 
pajijo.We8tcomb,ll  Sim.57,which        (d)   Robinson  v.  Wood,  5  Beav. 

case,  although  not  under  this  Act,  24d. 

exhibits  the  manner  in  which  the  dis-        (e)  In  re  Beech,  4  Mad.  128. 
cvetion  of  the  Court  is  exercised ;  see        (/)  Lane  o.  Oliver,  2  Hare,  37. 
also  Hanson  v.  Lake,  2  T.  &;  C.  328.        (})  See  post^.2139. 

(c)  Maimers  v.  Charlesworth,  quot-        (a)  8  Sim.  395. 
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How  Profte*d* 
mga   enforced. 


Who  nhtiW  bo 
named  ia  the 
orders  of  the 
Court  for 
iD&kmg  triuis- 
feiv. 


such  money  shall  be  payable  to  pay  the  same  into  the  Banlc  ai  Eng- 
land, in  the  name  and  with  the  privity  of  the  Accounlanugeneral, 
to  be  placed  to  his  account  in  trust  in  tny  cause  then  depend jo^ 
concerning  such  money ;  or  if  there  shall  be  no  sucfe  cntise,  m 
the  credit  of  @ucb  infant^  subject  to  the  order  and  dl^oaittoa  of 
the  said  Court  respectively,  or  to  such  person  or  pcrsooi,  or  in 
such  other  manner  as  the  said  Court  respect ivdy  shall  ditect ;  ^d 
the  said  Court  shall,  and  h  hereby  empowered  to  order  ani  mwnrj 
which  shall  be  bo  paid  into  Court,  to  be  invested  in  tbe  puUic 
funds,  and  to  order  distribution  thereof,  or  payment  of  the  dnV 
dcnds  thereof,  as  to  the  said  Court  shall  seem  reason  able.'' 

The  32nd  section  enacts,  **  That  in  all  cases  in  mhich  onfen 
shall  be  made  in  pursuance  of  this  Act  for  the  transfer  of  stock, 
the  person  to  be  named  in  such  order  for  making  sncb  tmulGCl 
shall  either  be  the  committee  of  the  estate  of  the  person  beuif  Iv- 
natlc,  in  whose  place  such  transfer  shall  be  made,  or  a  co-tnuieej 
or  co^xecutor  of  the  person  in  whose  place  such  person  iMbe 
directed  to  transfer,  or  eome  officer  of  the  company  or  sockij  in 
whose  books  the  same  respectively  shall  be  directed  to  b*  made; 
and  where  such  transfer  shal!  he  directed  to  be  made  io  btxki 
kept  by  tlie  Governor  and  Company  of  the  Bank  of  Eofland,  mh 
officer  shall  be  the  Secretary  or  Deputy  Secretary ,  or  Accountiot^ 
general  for  the  time  being  of  the  said  Governor  and  Compu^/r^^ 
his  deputy." 


Section    IV. 


1  &  2  Vic.  c. 
117. 

Railway  De- 
posit Act. 


Railway  Acts, 

It  is  now  intended  to  state  the  effect,  as  far  as  the  practice  of 
the  Court  of  Chancery  is  concerned,  of  certain  statutes  enicted 
with  respect  to  public  works  in  general ;  but  which  have  recently 
become  of  great  practical  importance  in  consequence  of  their  be- 
ing applicable  to  railways. 

The  first  of  these  statutes  is  the  1  dz;  2  Vic.  c.  1 17,  intitnlcd 
**  An  Act  to  provide  for  the  custody  of  certain  monies  paid  in 
pursuance  of  the  standing  orders  of  either  House  of  Parliinicnt, 
by  subscribers  to  works  or  undertakings  to  be  effected  under  the 
authority  of  Parliament." 

The  1st  section  enacts,  "That  in  all  cases  in  which  any  sum  of 
money  is  required  1)y  any  standing  order  of  either  House  of  Parlia- 
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nent,  either  now  or  hereafter  to  be  in  force,  to  be  paid  by  the  sub-  Railway  De- 
icribera  to  any  work  or  undertaking  which  is  to  be  executed  under  J^^II!L^-L\p 
iie  authority  of  an  Act  of  Parliament,  if  the  director  or  person,  Application  to 
iirectors  or  persons,  having  the  direction  or  management  of  the  S^"'"?^  ^^f 
iflmirs  of  any  such  proposed  work  or  undertaking,  or  any  fire  of  Houm  of 
iiem,  shall  apply  to  the  Chairman  of  the  Committees  of  the  House  Lords  or 
>f  Lords  with  respect  to  any  such  money  required  by  any  standing  Houbo  of 
yrder  of  the  House  of  Lords,  or  to  the  Speaker  of  the  House  of  Commons. 
Z^omiiKmSy  with  respect  to  any  such  money  required  by  any  stand- 
ing order  of  the  House  of  Commons,  the  said  Chairman  or  the 
said  Speaker  may  by  warrant  or  order  under  his  hand  direct  that 
mch  sum  of  money  shall  be  paid  in  manner  hereinafter  mentioned ;  qj^„  q£  the 
that  is  to  say,  into  the  Bank  of  England,  in  the  name  and  with  Chairman  or 
the  privity  of  the  Accountant-general  of  the  Court  of  Exchequer    ^    *'* 
in  England,  if  the  work  or  undertaking  in  respect  of  which  the 
som  of  money  is  required  to  be  paid  is  intended  to  be  executed  in 
that  part  of  the  United  Kingdom  called  England,  or  into  the  Bank 
of  England,  in  the  name  and  with  the  privity  of  the  said  Account- 
antpgeneral,  or  into  any  of  the  banks  in  Scotland,  established  by 
Act  of  Parliament  or  Royal  Charter,  in  the  name  and  with  the 
privity  of  the  Queen's  Remembrancer  of  the  Court  of  Exchequer 
in  Scotland,  at  the  option  of  the  person  or  persons  making  such 
Application  as  aforesaid,  in  case  such  work  or  undertaking  is  in- 
tended to  be  executed  in  that  part  of  the  United  Kingdom  called 
Scotland,  or  into  the  Bank  of  Ireland,  in  the  name  and  with  the 
privity  of  the '  Accountant-general  of  the  Court  of  Chancery  in 
Ireland,  in  case  such  work  or  undertaking  is  intended  to  be  made 
or  executed  in  that  part  of  the  United  Kingdom  called  Ireland ; 
ind  every  such  application  as  aforesaid  to  the  said  Chairman  or 
Speaker  shall  be  made  in  writing,  and  be  signed  by  the  director  or  Form  of  appli- 
lireotors,  or  person  or  persons  having  the  management  of  the  said  chairman  or 
work  or  undertaking,  or  by  any  five  of  them,  and  therein  shall  be  Speaker. 
itated  the  name  or  description  of  such  work  or  undertaking,  and 
lame  and  place  of  abode,  or  the  names  and  places  of  abode  of 
mch  director  or  directors,  person  or  persons,  and  the  sum  of  money 
required  to  be  paid,  and  the  bank  and  name  into  and  in  which  the 
lame  is  to  be  paid,  and  such  particulars  shall  also  be  set  forth  in 
svery  such  warrant  or  order,  and  such  warrant  or  order  shall  be  a 
rafficient  authority  for  the  Accountant-general  of  the  said  Court  Warrant  of  the 
)f  Exchequer  in  England,  the  Queen's  Remembrancer  of  the  gp^i^™^^^. 
I^onrt  of  Exchequer  in  Scotland,  and  the  Accountant-general  of  cient  author- 
he  Court  of  Chancery  in  Ireland  respectively,  tq  permit  the  sum  ifj„^tant.%n^ 
>f  money  directed  to  be  paid  by  such  warrant  or  order  to  be  placed  end. 
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Fiiynient  ont  to  an  account  opened  or  to  be  opened  in  bts  name  ia  the  biak 
^^^^,^^^^.  mentioned  in  such  warrant  or  order/* 

JariBdiction  ^^^  ^^"^^^  before  seen  that  by  5  Victoria  c,  5,  the  jcrisdictioti  d 

tranfiferre^d        ihe  CoUft  of  Exchequer  in  Equity  is  abolished,  and  the  saroe  etal- 
o^EjEchequer  "*^  directs  ihe  Accountant-general  of  that  Court  to  transfer  tht 
to  the  CottTt  of  funds  standing  m  hia  name  to  tbe  Accountant-general  of  the  Court 
Chancery ^        of  Chancery,  to  be  applicable  to  such  purposes  as  ihq  were  re^ 
spectively  applicEible  to,  so  that  now  all  the  statutory  profiaflOiof 
the  1  &  2  Vic.  c,  117,  relating  to  the  Court  of  EicheqMr,ire 
made  applicable  to  the  Court  of  Chancery. 
Payment  Into        By  1  &.  2  Vic,  c  117,  sec.  2,  '*  The  person  or  persons  atflied  in 
iho  Accoan-     ^^^^  Warrant  or  order,  or  the  eiirFivors  or  suirivor  of  ihem,  oriivt 
tant  general  of  five  of  them,  may  pay  the  sum  of  mooey  mentioned  in  such  wif* 
ChancexT***      rant  or  order  into  the  bank  mentioned  in  such  waiTautarof<^er,ift 
'         ihe  name  and  with  the  privity  of  the  officer  or  person  in  w^^om 
name  such  sum  shall   be  directed  to   be  paid  by  such  virnnl  01 
order,  to  be  placed  to  his  account  there,  tx  parte  the  work  ortUK 
dertaking  mentioned  in  such  w^arrant  or  order,  and  every  EUtb  lam 
so  paid  in,  or  the  Becurities  in  or  upon  which  the  same  miy  k  in* 
vested  as  hereinafler  mentioned,  shall  there  remain  until  the  una 
or  such  securities  as  aforesaid  shall  be  paid  out  of  such  bmlt  m 
pursuance  of  the  provisions  of  the  said  Act,.** 
IriTPstnient of       By  the  3rd  section  of  the  same  Act,  it  is  enacted,  "That  if  thft 
money  when     person  or  persons  named  in  such  warrant  or  order,  or  tte  smrifor 
Bank!  ^^  survivors  of  them,  or  any  five  of  them,  desire  to  have  invested 

any  sum  so  paid  into  the  Bank  of  England,  or  the  Bank  of  Irelandi 
the  Court,  in  the  name  of  whose  Accountant-general  the  same  may 
have  been  paid,  on  a  petition  presented  to  such  Court,  in  a  sum- 
mary way,  by  him  or  them,  may  order  that  such  sum  shall,  until 
the  same  be  paid  out  of  Court  in  pursuance  of  this  Act,  be  laid 
out  in  the  three  per  centum  consolidated,  or  three  per  centum  re- 
duced Bank  Annuities,  or  any  government  security  or  secnrilies." 
In  what  cases       By  the  4th  section  of  this  Act,  it  is  enacted,  **  That  on  the  ter- 

application       mination  of  the  session  of  Parliament,  in  which  the  petition  or  biB 
raav  be  made.  .  , 

for  the  purpose  of  making  or  sanctioning  any  such  work  or  under- 
taking, shall  have  been  introduced  into  Parliament,  or  if  such 
petition  or  bill  shall  be  rejected  or  finally  withdrawn  by  some  pro- 
ceeding in  either  House  of  Parliament,  or  shall   not  be  allowed  to 
proceed,  or  if  an  Act  be  passed  authorizing  the  making  of  sucb 
work  or  undertaking ;  and  if  in  any  or  either  of  the  foregoing 
cases  the  person  or  persons  named  in  such  warrant  or  order,  or 
the  survivor  or  survivors  of  them,  or  the  majority  of  such  persons 
apply  by  petition  to  the  Court  in  the  name  of  whose  AccouDtiDt- 
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reneral  the  sum  of  money  mentioned  in  such  warrant  or  order  Payment  out  of 
(hall  have  been  paid,  or  to  the  Court  of  Exchequer  in   Scotland^  .^^"Ll    . 
n  case  such  sum  of  money  shall  have  been  paid  in  the  name  of  Bj  what 
he  said  Queen's  Remembrancer,  the  Court,  in  the  name  of  whose  pe«ons. 
iccountant-general  or  Queen's  Remembrancer  such  sum  of  mon-  "^^  what  Court 
$y  shall  have  been  paid,  shall,  by  order,  direct  the  sum  of  money 
laid  in  pursuance  of  such  warrant  or  order,  or  the  stocks,  funds, 
ir  securities,  in  or  upon  which  the  same  are  invested,  and  the  in- 
.erest  or  dividends  thereof,  to  be  transferred  and  paid  to  the  party 
>r  parties  so  applying,  or  to  any  other  person  or  persons  whom 
thej  may  appoint,  in  that  behalf;  but  no  such  order  shall  be  made 
in  the  case  of  any  such  petition  or  bill  being  rejected,  or  not  being 
allowed  to  proceed,  or  withdrawn,  unless  it  be  proved  by  the  cer- 
tificate of  the  Chairman  of  Committees,  if  the  said  petition  or  bill 
^na  rejected,  or  not  allowed  to  proceed,  or  withdrawn  in  its  pas- 
sage through  the  House  of  Lords,  or  of  the  said  Speaker,  if  the 
said  petition  or  bill  was  rejected,  or  not  allowed  to  proceed,  or  idence. 
withdrawn  during  its  passage  through  the  House  of  Commons, 
that  the  petition  or  bill  has  been  either  so  rejected,  or  not  allowed 
to  proceed,  or  so  withdrawn  by  some  proceeding  in  one  or  other 
House  of   Parliament,  which  certificate  the  said  Chairman  or 
Speaker  shall  grant  on  the  application  in  writing  of  the  person  or 
persons,  or  the  majority  of  the  persons  named  in  such  warrant  or 
order,  or  the  survivor  or  survivors  of  them,  and  every  such  certifi- 
cate shall  be  conclusive  proof  of  such  rejection,  or  not  proceeding, 
or  withdrawal." 

The  statute  above  mentioned  relates  t6  the  payment  of  money 
into  Court  previous  to  the  passing  of  the  Act  authorizing  the  exe- 
cution of  the  work  or  undertaking.  For  the  purpose  of  such  pay- 
ment, the  parties  must,  as  we  have  seen,  obtain  the  order  or  war- 
rant of  the  Chairman  of  Committees  of  the  House  of  Lords,  or 
the  Speaker  of  the  House  of  Commons,  for  the  payment  of  the 
vam  required  by  way  of  deposit.  This  warrant  is  in  itself  suffi- 
cient authority  for  the  Accountant-general,  without  any  order  of 
the  Court  of  Chancery  being  necessary,  Upon  the  production  of 
the  warrant  of  the  Speaker  or  Chairman,  the  Accountant-gen- 
eral signs  a  certificate,  mentioning  the  warrant  under  the  author- 
ity of  which  the  persons  named  in  the  certificate  are  to  pay  the 
sum  therein  specified,  and  directing  it  to  be  placed  to  his  account, 
as  Accountant-general,  to  the  credit  of  the  particular  account 
therein  mentioned.    When  the  money  has  been  accordingly  paid 


2134  Thi  Statutory  Jurisdiction  of  fAf  CStnirt* 

Method  of  pay*  into  th^  Bank  m  the  manner  before  pomtcd   oul  (i),  a  rftMt^t 
ing  DepoBii.   ^j^^^j^y  ^^  brought  into  the  Accountant^generars  Ofliee  Um  Ik 

Bank  for  such  payment.     The  Accountam-genera!  will  ihm  fitgi 

a  certificate  of  such  payment^  and  annex  it  ta  the  biotreccfpl  $m 
!Q?e»tmMit  of  ***^  purpose  of  being  entered  and  filed  in  the  Report  Office,  from 
dcpoatt.  whence  office  copies  may  be  taken. 

Payment  of  de-      jf^  then,  the  parties  are  desirous  that  tlie  sum  so  pii^'rti  ikwild 
^^^  '  be  invested,  they  may  apply  by  petition  to  the  Court  foi  llni  jw*- 

pose.     When  an  order  for  investment  has  been  mide,  it  b  etftM 

into  effect  in  the  manner  before  stated  (a). 

T<*whom  ^j  ^jj^  termination  of  the  session,  or  upon  eertnin  o^t  contiiK 

order  for  ptj^  ,  *         ,  .       ,       »  .  ,       :  ,  j 

meat  will  be     gencies  mentioned  m  the  Act,  provision  is,  aa  we  hanf  ioaii,  mm 

made.  f^^  ^he  repayment  of  the  money  to  the  parties  by  whom  it  »»  ^ 

posited.  The  petition  for  this  purpose  should  be  in  th^  aame  «f 
the  persons  by  whom  it  was  deposited,  and  the  or*Jer  will  k  fc*  I 
payment  to  them.  In  a  case  w  here  the  petition  was  praeottd  bj  i 
all  the  persons  in  w  liose  name  the  money  had  been  depciitolt 
praying  th^t  the  lunonnt  might  be  paid  to  the  banker  of  ikr  tm^ 
pany,  the  V,  C.  made  an  order  accordingly  (6)r  Sir  J,  L  Ktifi* 
Bruce,  V.  C,  has,  however,  refused  to  order  payment  to «« ol 
the  five  petitioners  by  whom  the  money  had  been  paid  in,  lk« 
not  being  any  regular  appointment  by  power  of  tttoracj  (f)» 
And  it  appears  that  the  V.  C,  Sir  James  Wigrtm  (d),  also  r^ 
fuses  to  make  an  order  for  payment  in  any  other  form  tkan  to  the 
persons  by  whom  it  was  paid  in,  unless  regular  proof  is  giren  of 
the  appointment  of  a  banker  or  some  other  person  to  rcccWe  it 
We  have  next  to  consider  the  manner  in  which  the  Coait  of 
Chancery  has  to  administer  the  compensation  money  paid  by  nil- 
way  companies  in  respect  of  lands  taken  for  the  purposes  of  their 
Act,  when  the  persons  from  whom  it  is  taken  have  only  a  limited 
interest  in  the  land,  or  are  under  disabilities.  Till  very  recerfj 
each  company  had  to  include  in  their  particular  Act  the  poven 
and  provisions  for  these  purposes;  but  now  by  the  8tatote,8&' 
9  Vict.  c.  18,  intituled  "An  Act  for  consolidating  in  one  Act  cer- 
tain provisions  usually  inserted  in  Acts  authorizing  the  tikiif  rf 
lands  for  undertakings  of  a  public  nature/'  sundry  profinoot 
hitherto  usually  introduced  into  Acts  of  this  descr^twn  tfo  b*^ 
generally  applicable. 

(2)  Ante,  p.  2025.  (c)  In  re  The  Direct  London  ni 

(a)  Ante,  p.  2027.  Portsmouth  Railway    CJompany,  19 

{b)  In  re  the  Warwick  and  JLeamr  Dec.  1845. 

ington  Railway  Company,  13  Sim.  31.  (d)  1  Bt  Aognst,  1845. 
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The  69th  section  enacts,  that  "  If  the  purchase-money  or  com-  Practice  as  to 
lenaation  which  shall  be  payable  in  respect  of  any  lands  or  any      'moo^^^ 
nterest  therein  purchased  or  taken  by  the  promoters  of  the  un-  k^^^s/^^^ 
lertaking  from  any  corporation,  tenant  for  life  or  in  tail,  married  When  paj^able 
roman  seised  in  her  own  right  or  entitled  to  dower,  guardian,  o?c^<i^'* 
»mmittee  of  lunatic,  idiot,  trustee,  executor,  or  administrator,  or 
person  ha?ing  a  partial  or  qualified  interest  only  in  such  lands, 
md  not  entitled  to  sell  or  convey  the  same  except  under  the  pro- 
isiona  of  this  or  the  special  Act,  or  the  compensation  to  be  paid 
or  any  permanent  damage  to  any  such  lands,  amount  to,  or  exceed 
he  sum  of  200/.,  the  same  shall  be  paid  into  the  Bank  in  the  name  ^^^  P^^  ^• 
ind  with  the  privity  of  the  Accountant-general  of  the  Court  of 
Z/hancery  in  England,  if  the  same  relate  to  lands  in  England  or 
Walea,  or  the  Accountant-General  of  the  Court  of  Exchequer  in 
[rdand,  if  the  same  relate  to  lands  in  Ireland,  to  be  placed  to  the 
lecoont  there  of  such  Accountant-general,  ex  parte  the  promoters  Howdeteribed 
>f  the  undertaking,  (describing  them  by  their  proper  name,)  in  the 
natter  of  the  special  Act  (citing  it,)  pursuant  to  the  method  pre- 
icribed  by  any  Act  for  the  time  being  in  force  for  regulating 
monies  paid  into  the  said  Courts,  and  such  monies  shall  remain  so 
iqposited  until  the  same  be  applied  to  some  one  or  more  of  the 
following  purposes ;  (that  is  to  say)  — 

In  the  purchase  or  redemption  of  the  land  tax  (e)  or  the  dis-  In  what  man* 
charge  of  any  debt  or  incumbrance  affecting  the  land,  in  respect  ^i^^, 
of  which  such  money  shall  have  been  paid,  or  affecting  other  lands  Land  tax. 
setded  therewith  to  the  same  or  the  like  uses,  trusts,  or  pur- 
poses; or 

In  the  purchase  of  other  lands  (/),  to  be  conveyed,  limited,  and  Porehase  of 
settled  upon  the  like  uses,  trusts,  and  purposes,  and  in  the  same  other  lands. 
manner  as  the  lands,  in  respect  of  which  such  money  shall  have 
been  paid,  stood  settled ;  or 

If  such  money  shall  be  paid  in  respect  of  any  buildings  (^),  jn  reipect  of 
taken  under  the  authority  of  this  or  the  special  Act,  or  injured  by  bnildingfl. 
the  proximity  of  the  works,  in  removing  or  replacing,  such  build- 
ingSy  or  substituting  others  in  their  stead,  in  such  manner  as  the 
Court  of  Chancery  shall  direct ;  or 

(e)  There  have  been  no  eases  as  yet  Company,  ex  parte  Worltiwich,  1  Y. 

leeided  upon  this  Act,  but  it  may  be  6l  C.  £zch.  Rep.  166. 

M>nTenient  to  refer  to  some  of  the  (/)    Where  the  lands  to  be  par- 

sases  decided  upon  similar  provisions  chased  are  of  greater  value  than  the 

A  former  Acts.    The  Court  has  al-  fund  in  Court.    See  ex  parte  New- 

lowed  a  tenant  for  life  who  had  re-  ton,  4  T.  &  C.  Ezch.  Rep.  518. 

teemed  the  land  tax  nnder  the  Act,  (g)  See  ex  parte  Shaw,  4  T.  &  C. 

to  reimburse  himself  out  of  the  pro-  £xch.  Rep.  506. 
seeds  of  the  lands  purchased  by  the 
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iie  lands  are  to  Test  in  the  promoters  of  the  undertaking,  npon  a  Inveitment  of 
leed-poU  being  executed  in  the  manner  therein  described.  ^'iSoney.  ^^ 

By  the  76lh  section,  if  the  owner  of  lands,  after  an  agreement  v^^^s/-^^^ 
for  compensation,  or  an  award  in  respect  thereof,  either  refuses  to  Where  owner 
umrej  or  cannot  make  a  title,  or  is  absent  from  the  kingdom,  the  te,^i!^^^* 
Nirchase-mooey  or  compensation  ma j  be  paid  into  the  Bank  in  or  cuinot 
ike  maimer.  SSe*^** 

By  the  77th  section,  upon  such  deposit  as  last  aforesaid  being  porohaae- 
nade,  a  receipt  is  to  be  given,  and  the  lands  invested  in  the  pro-  money  to  be 
noten  of  the  undertaking,  upon  a  deed-poll  being  executed.         S^kT*** 

The  78th  section  enacts,  that  *'  Upon  the  application  by  petition  y^y^Q  jj^j  ^p. 
sf  any  party  making  claim  to  the  money  so  deposited  as  last  afore-  ply  for  inyeit- 
Mid,  or  any  part  thereof,  or  to  the  lands  in  respect  whereof  the  ™*''*' 
Hune  shall  have  been  so  deposited,  or  any  part  of  such  lands,  or 
my  interest  in  the  same,  the  Court  of  Chancery  may,  in  a  sum- 
marj  way  as  to  such  Court  shall  seem  fit,  order  such  money  to  be 
laid  out  or  invested  in  the  public  funds,  or  may  order  distribution, 
thereof,  or  payment  of  the  dividends  thereof  according  to  the 
respective  estates,  titles,  or  interests  of  the  parties  making  claim 
to  sach  money  or  lands,  or  any  part  thereof,  and  may  make  such 
other  order  in  the  premises  as  to  such  Court  shall  seem  fit" 

By  the  79th  section,  "  If  any  question  arise  respecting  the  title  Where  the  ti- 
to  the  lands  in  respect  whereof  such  monies  shall  have  been  so  S^^^ted. 
paid  or  deposited  as  aforesaid,  the  parties  respectively  in  posses- 
non  of  such  lands  as  being  the  owners  thereof,  or  in  receipt  of 
the  rent  of  such  lands  being  entitled  thereto  at  the  same  time  of 
snch  lands  being  purchased  or  taken,  shall  be  deemed  to  have  been 
lawfully  entitled  to  such  lands,  until  the  contrary  be  shown  to  the 
satisfaction  of  the  Court ;  and  unless  the  contrary  be  shown  as  afore- 
SMd,  the  parties  so  in  possession,  and  all  parties  claiming  under 
them,  or  consistently  with  their  possession,  shall  be  deemed  entitled 
to  the  money  so  deposited,  and  to  the  dividends  or  interest  of  the 
annuities  or  securities  purchased  therewith,  and  the  same  shall  be 
paid  and  applied  accordingly  "  (t). 

The  80th  section  enacts,  that  *'  In  all  cases  of  monies  deposited  ^^^' 
in  the  Bank  under  the  provisions  of  this  or  the  special  Act,  or  an 
Act  incorporated  therewith,  except  where  such  monies  shall  have 
been  so  deposited  by  reason  of  the  wilful  refusal  of  any  party  enti- 
tled thereto  to  receive  the  same,  or  to  convey  or  release  the  lands 
in  respect  whereof  the  same  shall  be  payable,  or  by  reason  of  the 

(t)  At  to  the  power  of  the  Court    nnder  the  Act,  see  ez  parte,  Imn- 
to  adjust  disputed  titles  upon  petition    chand,  3  T.  &  C  Exch.  Rep.  721. 
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Cotts  of  in- 
yastment  of 
Purckoae  mon- 
ey. 

Wh«l  ccMiU  t(i 
be  paid  bj  the 


Coiti  of  on« 

only  in  gener^ 
al  allowed* 


Costs  of  con- 
veyances. &c. 


wilful  neglect  of  aoy  party  to  mtke  nut  a  good  liiie  to  the  Uiwi  k- 
quired,  i I  shall  be  lawful  for  the  Court  of  Chancery  lo  ofdcf  li* 
cc^ta  of  the  following  mattersp  incltidiDg  ihereiii  all 
charges  and  cKpenses  incident  thereto  to  be  paid  by  the 
of  ttie  undermking  ;  (that  is  to  say,)  the  costs  of  the  pantei  U 
taking  of  the  lands,  or  which  shall  have  been  incurred  la  eonte- 
qnence  tliereof,  other  than  such  coats  ns  are  herein  o^rwise  pro 
Tided  for,  and  the  costs  of  the  inTestment  of  such  nK»i«  io 
government  or  real  securities  (t),  and  of  the  re-inv^tlli«otlkttid( 
in  the  pnrchnse  of  other  lands,  and  also  the  costs  of  obtui 
proper  orders  (!)  for  any  of  the  purposes  aforeatidi  and  of 
ders  for  the  payment  of  the  dividends  (f»)  and  intercut  of  tht 
securities  upon  which  auch  monies  shall  be  invested,  or  for  ti* 
payment  out  of  Court  of  the  principal  of  such  monies,  or  of  iftl 
Becurities  whereon  the  same  shall  be  inreMed,  and  of  ill  pmofierf* 
ing0  relating  thereto,  except  such  as  are  occasioned  by  Utjfilicio 
between  adverse  claimants:  provided  always  that  the  co«t«of  t»e 
application  only  for  re-investment  in  land  shall  be  iIlow«i,  atal 
it  shall  appear  to  the  Court  of  Chancery  that  it  it  for  tb<!  benArf' 
the  parties  interested  in  the  said  monies  that  the  .itrae  abooU  bi 
invested  in  the  purchase  of  lands  in  diflerent  sums  and  ae  difiereot 
times,  in  which  case  it  shall  ha  lawful  for  the  Court,  if  ittiiink 
fit,  to  order  the  costs  of  any  such  investments  to  be  paid  bj  tte 
promoters  of  the  undertaking/' 

The  81st  section  regulates  the  form  of  the  conveyances  to  be 
made  under  the  Act,  and  their  effect. 

The  82nd  section  enacts,  that  '*  The  costs  of  all  such  conTcy- 
ances  shall  be  borne  by  the  promoters  of  the  undertaking,  an<l 
such  costs  shall  include  all  charges  and  expenses  incurred  on  the 
part  as  well  of  the  seller  as  of  the  purchaser  of  all  conveyances 
and  assurances  of  any  such  lands,  and  of  any  outstanding  terms  or 
interests  therein,  and  of  deducing,  evidencing,  and  verifying  tbe 
title  to  such  lands,  terms,  or  interests  (n),  and  of  making  oat  lod 
furnishing  such  abstracts  and  attested  copies  as  the  promotes  of 
the  undertaking  may  require,  and  all  other  reasonable  apeoses 
incident  to  the  investigation,  deduction,  and  verification  of  snch 
title." 


\ 


(k)  Ex  parte  The  Bishop  of  Dur- 
ham, 3  Exch.  Rep.  690 ;  Ex  parte 
Onslow,  1  Y.  &  C.  Exch.  Rep.  553; 
ex  parte  Hirst,  4  Y.  &  C.  Exch.  Rep. 
468. 

(0  Ex  parte  Taylor,  1  Y.  &  C. 
Exch.  Rep.  229. 


(m)  Ex  parte  Althorpe,3Y.  «tC. 
Exch.  Rep.  396;  Mitchell «.  NewtQ, 
3  Railway  Cafles,  515. 

(n)  Ex  parte  The  Tnwteet  of  J. 
Addey'i  Charity,  3  Railway  Cueti 
119. 
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It  was  decided  before  this  Act',  (and  it  does  not  seem  that  the  Taxation  of 


Coits. 


'ords  of  the  Act  have  affected  the  decision,)  that  where  a  vendor, 
fler  oootracting  to  sell  land  to  a  railway  company,  dies  before  ex- 
BQttog  the  conveyance,  and  so  devises  his  land  as  that  a  suit  is 
ecessarj  for  the  completion  of  the  contract,  the  costs  of  snch  suit 
tost  be  paid  out  of  the  purchase-money  (o). 
By  the  83rd  section  it  is  enacted,  that  "  If  the  promoters  of  the 
ndertakmg,  and  the  party  entitled  to  any  such  costs  (  p),  shall  not 
pee  88  to  the  amount  thereof,  such  costs  shall  be  taxed  by  one 
f  the  taxing  Masters  of  the  Court  of  Chancery,  upon  an  order  of 
lie  same  Court  to  be  obtained  upon  petition  in  a  summary  way  by 
itlier  of  the  parties ;  and  the  promoters  of  the  undertaking  shall 
ay  what  the  said  Master  shall  certify  to  be  due  in  respect  of  such 
08ts  to  the  party  entitled  thereto,  or  in  default  thereof,  the  same 
lay  be  recovered  in  the  same  way  at  any  other  costs  payable  under 
n  order  of  the  said  Court,  or  the  same  may  be  recovered  by  di»- 
■eas  in  the  nunner  hereinbefore  provided  in  other  cases  of  costs, 
nd  the  expense  of  taxing  such  costs  shall  be  borne  by  the  promo- 
srs  of  the  undertaking,  unless,  upon  such  taxation,  one-sixth  part 
f  the  amount  of  such  costs  shall  be  disallowed ;  in  which  case  the 
osts  of  SQch  taxation  shall  be  borne  by  the  party  whose  costs 
ftall  be  so  taxed,  and  the  amount  thereof  shall  be  ascertained  by 
le  said  Master  and  deducted  by  him  accordingly  in  his  certificate 
r  sock  taxation." 


Section  V. 

Statutes  relating  to  Solidtars. 

ANorBBE  important  branch  of  the  statutory  jurisdiction  of  the 
7oart  arises  under  the  recent  statute  of  the  6  d&  7  Vict.  c.  73,  in- 
toled  "  An  Act  for  consolidating  and  amending  several  of  the  laws 
elating  to  Attornies  and  Solicitors  practising  in  England  and 
^ales."  Before  considering  the  practice  under  this  Act,  it  is  de-^  General  jnrif- 
irable  to  state  the  jurisdiction,  which,  independent  of  any  Act  of  ^^^to^■*' 
Parliament,  the  Court  has  always  exercised  over  Solicitors. 

(p)  Midland  Conntiei  Rail.  Com-  (  p)  The  Conrt  has  no  jnritdiotion 

mnj  V,  Weatcomb,  1 1  Sim.  57 ;  Mid-  npon  a  ipecial  agreement  between  the 

ind  Conntiea  Railway  Company  v.  parties,  ex  parte  The  Great  Weatem 

^aldeeott,  Railway  Cases,  2,  p.  394 ;  Railway  Company,  3  Railway  Caeet, 

Sastem  Counties  Railway  Company  516. 
.  Tnffiiell,  Railway  Cases,  3  p.  133. 
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FoTTnerlf ,  the  sworn  clerks  appear  to  have  been  the  onlj  i 
ntaed  agents  ot  partiej  pTosecaiing  causes  in  Chancery,  but  a5ti 
business  of  the  Court  increased^  their  number  becaaoe  jc^ufficieiit 
to  enable  them  to  conduct  throughout  the  suits  of  all  the  chimum. 
Consequently,  the  practice  arose  of  confining  the  dnij  of  the 
sworn  clerks  to  the  performance  of  a  certain  portion  of  the  buffi- 
Bess  in  every  suit,  and  the  remainder  was  performed  bj  SoiicitOTi 
duly  admitted  as  officers  of  the  Court     Upon  the  recent  iMtian 
of  the  office  of  Six  Clerks,  and  sworn  clerks,  the  duties  hereloiote 
performed  by  them  have  been  divided  between  the  Clerks  of  Re* 
cords  and  Writs  and  the  Solicitors  of  the  Court    The  former 
bod  J  heitig  Intrusted  with  the  custody  of  the  Records  of  tbe  Cotirt, 
and  generally  with  that  part  of  the  duties  of  the  Six  Clerkf  and 
sworn  clerks  in  which  they  acted  as  con5dential  officere  of  tfae 
Court,  whilst  the  Solicitors,  in  addition  to  their  former  da  ties,  bare 
now  to  perform  such  portions  of  the  business  of  the  stromderb 
as  had  reference  more  exclusively  to  the  suitor,  and  was  traimcled 
by  them  as  his  agents*     The  Solicitors  have   always  been  coasid^ 
ered  and  treated  as  authorised  officers  of  the  Court,  and  the  mm- 
ner  of  their  admission  is  regulated  by  the  statute  above  referred 
to-     As  a  consequence  of  their  position  as  officers  of  the  Court, 
the  Court  has  always  exercised  a  summary  jorisdictioTT  ovrr  ihm. 
Thtis,  if  a  Solicitor  be  guilty  of  gross  professiootl  miiooiKiact, 
and  the  facts  be  established  by  affidavit,  then  the  Court  wiOy  opoo 
petition,  order  his  name  to  be  struck  off  the  rolb  (q)  (1).    More 
frequently,  however,  the  summary  jurisdiction  of  the  Court  has 
been  put  in  force  in  cases  where  a  party  has  applied  for  ud  in 
gaining  possession  of  deeds  and  documents  retained  by  bis  Solici- 
tor.   In  the  case  of  ex  parte  The  Earl  of  Uxbridge,  a  petition  for 
this  purpose  was  presented  under  the  general  jnriadiction  of  the 
Court  over  Solicitors,  and  Lord  Eldon  said  "  There  was  no  doubt 
the  Court  exercised  this  jurisdiction  long  befcnre  the  statute,  which 
did  little  more  than  introduce  the  regulations  ander*wliieh  the 
jurisdiction  should  be  exercised  "  (r). 

As  in  cases  of  this  description  the  Court  would  not  order  the 
Solicitor  to  deliver  up  the  deeds  of  his  client  without  proridhig  for 
the  payment  of  what  was  due  for  professional  charges  to  the  So- 


(q)  Atkyns,  173;  in  re  Martin,  6 
Beav.  337. 
(r)  6  Ves.  4526 ;  see  also  in  re  Bar- 


ker, 6  Sim.  476  ;  in  re  Ric€,2Keen, 
181 ;  in  re  Murray,  1  Rnss.  519. 


(1^  If  a  deceit  is  practised  by  a  solicitor,  in  his  character  as  snch,  altboogh 
not  m  a  suit  pending  in  the  Court,  he  will  be  removed  firom  his  office  ■•  ii>- 
licitor .    Matter  of  Peterson,  3  Paige,  510. 
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licitor,  the  Court  extended  its  summary  jurisdiction  by  making  or-  Greneral  Jurii- 
ders  npon  i>etition  for  the  delivery  and  taxation  of  the  Solicitor's 
bill,  and  by  putting  the  client  making  the  application  upon  terms 
which  ensured  payment  (s). 

Upon  a  similar  principle,  if  a  Solicitor  retained  money  received  2Sj"J|2"  ®^ 
bj  him  in  his  character  of  Solicitor  for  the  use  of  his  client,  his  eral  juriadic- 
bill  was  taxable  {t),  though  it  contained  no  charges  for  business  of  ^*^^' 
sach  a  kind  as  would  have  rendered  it  taxable  under  the  provisions 
of  any  statute  previous  to  the  6&,7  Vic.  c.  73.  Where  the  ap-  After  payment 
plication  for  taxation  of  a  Solicitor's  bill  was  not  made  until  after 
payment,  the  Court  used  to  exercise  a  discretionary  power  in  de- 
termining whether  such  taxation  should  be  ordered.  The  cases 
iip(Mi  this  subject  are  fully  reviewed  by  Lord  Cottenham  in  Hor- 
lock  9.  Smith  (u),  and  in  Waters  v.  Taylor  (z) ;  and  from  the 
judgment  in  those  cases  we  deduce  that  it  required  a  strong  case 
to  be  made  when  a  client  applied  for  taxation  of  his  Solicitor's  bill 
after  payment  and  due  opportunity  for  investigating  the  items ;  but 
that  the  Court  would  give  relief  after  any  length  of  time  if  a  case 
of  frand  or  improper  conduct  were  proved  against  the  Solicitor. 
It  seems  also,  that  when  there  was  an  application  to  open  a  Solic- 
itor's bill  upon  the  ground  of  improper  charges,  the  respondent 
was  as  much  entitled  to  have  the  particular  items  stated  in  the  pe- 
tition as  a  defendant  to  a  bill  filed  for  the  purpose  of  opening  a 
settled  account  is  entitled  to  have  the  particular  items  on  which 
the  plaintiff  intends  to  rely  stated  in  the  bill. 

It  is  impossible  to  state  clearly  the  circumstances  under  which  ~J^  of  Sohci- 
the  Court  will  make  orders  for  the  delivery  up  by  a  Solicitor  of 
the  deeds  of  his  client  without  first  investigating  the  nature  and 
extent  of  the  lien  which  he  possesses  in  respect  of  his  bills  for 
professional  charges.     This  lien  extends  as  well  to  deeds  or  docu- 
ments of  the  client  which  may  chance  to  be  in  the  Solicitor's  hands 
in  the  coarse  of  business,  as  to  any  fund  recovered  in  a  suit 
conducted  by  him.     There  is  however,  a  material   distinction  Distinction 
between  the  lien  upon  a  fund  realized  in  a  cause,  and  the  lien  ^       papera 
which  a  Solicitor  has  upon  papers  deposited  in  his  hands  by  a  cli-  and  lien  on  a 
ent.     The  lien  upon  such  a  fund  extends  only  to  the  costs  of  the  ^^  ' 
particular  suit  under  which  the  fund  arises;  but  to  this  limited 
extent  the  Solicitor  is  entitled  actively  to  enforce  it ;  whereas  the 
right  of  a  Solicitor  to  retain  possession  of  the  deeds  and  papers 

(s)  In  re  Chilcote,  1  Beav.  421.        157 ;  and  Dagley  r.  Kentish,  2  B.  & 
(0  In  re  Barker,  6  Simon,  476,  and    Adol.  411 . 
see  WUson  v.  Gatteridge,  3  B.  &  C.        (it)  2  M.  &  C.  610. 

(x)  2  M.  dk^  C.  526. 
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of  a  client  extends  to  all  professional  costs  (^)»  but  cannot  be  i^ 
lively  enforced  (s)*  The  lien  of  &  Solicitor  exluB  oulj  betifMi 
the  Solicitor  on  the  one  side,  and  the  client,  or  penoof  daimim 
under  htm,  on  the  other;  it  is  not  allowed  to  prejudice th«  rights 
or  eqaitiea  of  the  persons  clairaing  adversely  and  paiiiiioimt  ta  Ibe 
elient  {a). 

As  a  general  rule,  where  the  Solicitor  hajs  once  scqnbtd  i  Iten 
upon  the  papers  of  his  client,  no  third  party  claiming  andstlbt 
client  can  interfere  with  the  right  of  detention  ;  po«»estoiiiA«y  ti« 
kept  of  the  papers  until  they  are  redeemed  by  the  full  paymwlciJ 
the  sum  in  respect  of  which  the  Hen  exists*  Thus,  in  WarbuTtaa 
V,  Edge  (6),  a  Solicitor  had  been  employed  by  an  admiaiitratrixia 
the  management  of  the  it) testate* a  estate,  and  also  in  ^  suit  insti- 
tuted against  her  by  a  creditor  of  the  deceased ;  the  creditor  dh 
tained  a  decree  and  presented  a  petition  for  reference  to  uotftA 
whether  the  Solicitor  had  a  lien  upon  certain  papers,  and  (bin 
order  that  he  might  deliver  them  up  to  the  receirer.  Tb«  ?^  C- 
of  England  dismissed  the  petition,  saying,  thai  '*  It  apptwtdto 
him  that  there  was  other  business  done  by  the  Soiiciior  for  tk  1^ 
miuistratrix  in  the  administration,  and  for  Lhe  protectirmortiM 
estate ;  therefore,  he  must  have  a  lien  upon  the  deeds  prior  to  tlw 
right  of  the  administratrix  to  take  them  out  of  hii  Juads,  ma 
consequently  prior  to  the  right  of  the  plaintiffs,  who  «rere  mt^ 
general  creditors  on  the  deceased's  estate,  and  whotbeftforecookl 
only  take  the  estate  as  they  found  it" 

Although,  however,  the  lien  of  a  Solicitor  will,  in  general,  pre- 
vail against  persons  claiming  under  the  client,  yet  it  seems  tbil 
where  a  client  has  transferred  either  wholly  or  partially  his  intereA 
in  the  estate  to  which  the  papers  relate,  the  Solicitor  wiU  only  be 
able  to  claim  a  lien  as  against  the  person  to  whom  the  estate  is  so 
transferred  to  the  extent  of  the  sum  which  was  due  to  the  Solid' 
tor  at  the  time  of  the  transfer.  Thus  Lord  Chancellor  Sugdei 
has  decided,  that  a  Solicitor  could  only  claim  as  against  a  ji^ 
ment  creditor  of  his  client  a  lien  upon  the  deeds  of  his  estate  fcr 
the  amount  of  costs  incurred  prior  to  the  rendition  rf  tk  f^ 
ment  (y). 

For  th&  purpose  of  creating  the  lien,  all  that  is  neeesary  is, 
that  the  papers  should  come  into  the  hands  of  the  Solicitor  in  the 


(y)  Ex  parte  Sterling,  16  Ves.  258  ; 
ex  parte  Pemberton,  18  Ves.  282; 
Worrall  v.  Johnson,  2  J.  &  W.  218. 

(z)  Bozon  V.  Bolland,  4  My.  &,  Cr. 


^} 


(a)  Baker  v.  Henderson,  4  Suk 
27;  Bell  v.  Taylor,  8  Sim.  216. 

(6)  9  Sim.  508. 

(y)  Blunden  v.  Denrt,  8  Dr.  4k  W. 
405. 
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course  of  his  professional  business ;  if  the  intention  is  to  deposit    Lien  upon 
papers  for  a  particular  purpose,  and  not  to  be  subject  to  the  gener-  y^^J^^^HH^^ 
al  lien,  that  must  be  by  special  agreement  (z). 

It  is  necessary,  however,  that  they  should  have  come  into  his 
hands  in  his  professional  character ;  for,  if  they  came  to  him  in 
any  other  capacity,  as,  for  instance,  in  that  of  steward  of  a  manor, 
be  will  have  no  lien  upon  them  (a). 

It  has  been  before  stated,  that  the  lien  upon  papers  is  not  one  Right  to  re- 
which  can  be  actively  enforced ;  it  consists  simply  in  a  right  to  re-  J^i^^"  ^ 
tain  papers  until  absolute  payment  of  the  Solicitor's  costs.     Some  ment. 
doubt  has  been  thrown  upon  the  strict  right  to  retain  the  papers 
aotil  absolute  payment,  by  an  expression  of  Lord  Eldon,  that 
*'  Where  a  party  has  a  pressing  necessity  for  papers,  the  Court  will 
order  them  to  be  delivered  over  upon  a  deposit  being  made,  which 
will  cover  not  only  what  is  due  upon  the  bill,  but  what  may  be 
doe  for  the  costs  of  the  taxation  "  (6). 

In  Postlethwaite  v.  BIythe  (c),  Lord  Eldon  however  states  it  to 
be  ''  Contrary  to  the  whole  course  of  proceeding  in  this  Court  to 
compel  a  creditor  to  part  with  his  security  till  he  has  received  his 
money.    Nothing  but  consent  can  authorize  me  to  take  the  estate 
Grom  the  plaintiff  before  payment."     The  expression  above  quoted 
iras  used  with  reference  to  a  mortgage ;  but,  according  to  Lord 
Cottenham,  the  rule  applies  equally  to  the  case  of  the  lien  of  a 
Solicitor,  so  that  as  matter  of  strict  right,  a  Solicitor  may  retain 
possession  of  documents  in  his  possession  until  absolute  payment 
to  himself;  and  the  Court  will  not,  without  his  consent,  make  an 
)rder  for  the  delivery  of  them  up,  even  upon  ample  security  for 
the  payment  of  his  demand  being  brought  into  Court  {d).     It  ap-  Where  reten- 
Mars,  however,  that  if  the  withhold incr  of  the  document  would  oc-  ^^^^  would 
casion  the  loss  of  the  property  itself,  the  Court  will  make  a  special  the  property 
ytder  to  prevent  the  lien  having  that  effect  (e).  iiaelf. 

This  right  however  of  the  Solicitor  to  refuse  production  of  Where  Solici- 
jocaments  deposited  with  him  until  his  bill  is  paid,  will  not  be  ^Jq,^]/  "^^' 
lUowed  to  prevail  when  the  relation  of  Solicitor  and  client  has 
>een  terminated  by  any  act  of  the  Solicitor  himself,  though  it  is 
itherwise  where  the  Solicitor  is  discharged  by  his  client  or  his 
*q>re8entatives  (/}•    In  a  case  where  the  Solicitor  discharges 

(s)  Ez  parte  Sterling,  16  Vei.  258.  79.    Formerly  it  seems  that  although 

(m)  ChaiDpemown  v.  Scott,  6  Mad.  a  Solicitor  could  retain  possession  of 

18.  deeds,  yet  he  could  be  compelled  to 

(h)  Glutton  V.  Pardon,  T.  &  R.  produce  them  for  inspection.    Ross 

N)4 ;  see  also  Mills  v.  Finlay,  1  Beav.  v.  Laughton,  1  V.  d&  B.  349. 
160.  (e)  Richards  v.  Playtel,  ubi  supra. 

(e)  2  Swan.  256.  If)  Lord  v.  Wormleighton,  Jacob, 


(e)  2  Swan.  256.  (/) 

(d)  Richards  v,  Playtel,  1  C.  db  P.    580. 
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Effect  upon   himself,  whether  he  does  it  directly,  or  does  some  act  amomtiig 
Di^Bchanre.    '^Dclif^ctly  to  a  discharge,  a  different  rule  prevails,  materially  qni^ 

v.^^^N^"^^  fjing  the  right  of  retention ;  thus  in  the  case  of  Gole;graTe  i. 
Practice  when  Manley  (g),  where  the  plaintiff's  Solicitor,  by  assignu^  over  the 

dUscharffei^'      business  to  another,  discharged  himself.  Lord  Eldoii  ordered  liim,     . 

himself.  though  his  bills  of  costs  were  not  paid,  to  deliver  op  the  papen 

to  the  new  Solicitor  of  the  party,  the  latter  undertakiag  to  hold 
them  subject  to  the  former  Solicitor's  lien,  for  whit  Aooldbe 
found  due  to  him  on  the  taxation  of  the  bills.  It  is  troe,  tlm  in 
several  preceding  cases  where  the  Solicitor  had  discharged  tin- 
self,  orders  were  made  giving  to  the  client  the  right  of  JMpectioa 
only  (h) ;  but  Lord  Cottenham,  in  Heslod  v,  Metcalfe  (i),  Ini 
followed  the  decision  of  Lord  Eldon  in  Colegrave  v.  Mtiilef,eoD> 
sidering  it  to  have  been  made  by  him  afler  a  full  cooiidenCioD  of 
the  prer,eding  cases ;  consequently,  the  practice  (k)  raay  be  con- 
sidered to  be  settled  in  accordance  with  that  case. 

Where  a  party  has  employed  as  his  Solicitors  in  a  cave,  lirai 
of  two  Solicitors  in  partnership,  the  retirement  from  the  bmuiai 
of  one  of  them  operates  as  a  discharge,  and  Sir  James  Wigram, 
in  Griffiths  v.  Griffiths  (f),  held  that  the  client  is  thereopoa  entitled 
to  require  that  the  papers  necessary  for  the  prosecution  of  thecanae 
should  be  delivered  up  to  his  new  solicitor  upon  the  osnal  onde^ 
taking  for  saving  the  lien  of  the  discharged  solicitors. 

Lien  of  per-         j^  ^^^^  ^^^  g^^^^  ^       ^^^^^  ^^^^^  j^  ^^^  extent  of  the  lien  of  the 

sonal  represen-  ^    •' 

tatives  of  so-    personal  representative  of  a  deceased  solicitor  in  a  case  where 

hcitors.  ^jjg  relation  between  the  client  and  his  solicitor  has  not  been  ter- 

minated either  by  the  solicitor  discharging  himself,  or  by  ibe 
client  discharging  the  solicitor,  but  where  it  has  come  to  an  end 
by  the  death  of  the  solicitor.  In  the  case  of  Redfern  r.  Sowerby 
(m).  Lord  Eldon  refused  to  order  the  personal  representative  of  a 
deceased  solicitor  to  deliver  the  papers  in  the  cause  to  another 
solicitor  without  payment  or  security  for  payment  of  the  solici- 
tor's bill. 

Lien  of  town        It  appears  from  the  case  of  Bray  v.  Hine  (n),  that  the  town 

agents.  agents  of  a  country  solicitor  have  a  lien  upon  all  the  papersdepos- 

ited  in  their  hands,  and  that  they  are  entitled  to  retain  the  papers 
in  any  particular  cause  or  matter,  until  payment  to  them  of  the 

(a)  Turn.  &  Russ.  400.  undertaking,  the  new  Solicitor  mt 

(A)  Moir  V.  Mudie,  1  Sim.  &  St.  ordered  to  undertake  to  protecute  the 

282;  Commerell  v.  Poynton,  1  Swan-  suit  with  due  diligence, 

ston,  L  (0  2  Hare,  587. 

(i)  3  M.  &  C.  187.  (m)  1  Swanston,  84. 

{k)  Cane  v.  Martin,  2  Beav.  584  ;  (n)  6  Price,  203. 
in  which  case,  in  addition  to  the  usual 
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om  doe  from  the  owner  of  the  papers,  to  the  country  solicitor.     Lien  u|K>n 
When  sach  payment  has  been  made,  the  town  agents  may  then  set    "°  ^'^     ^^' 
he  sum  which  they  have  received  off  against  the  general  debt  due 
o  them  from  the  country  solicitor. 

The  lien  of  a  solicitor  upon  the  fund  recovered  in  a  cause,  does  Lien  upon 
lot  extend  beyond  the  costs  of  that  particular  suit  (o).     And  even  ^^^^  ^  Court. 
bough  the  fund  in  Court  be  recovered  by  means  of  a  deed,  upon 
vhich  he  has  a  general  lien,  yet  his  claim  upon  the  money,  the 
raits  of  the  deed,  is  not  allowed  to  extend  to  general  professional 
^target  (p).    Where  the  fund  recovered  in  the  cause  consists  of 
708t  property,  and  the  solicitor  is  retained  only  by  the  trustees,  when  troit 
it  does  not  appear  that  he  has  any  lien  upon  the  fund,  as  against  property. 
Jie  cestui  que  trusts  {q).    So,  also,  if  retained  by  some  of  the 
xfflan  que  trusts,  he  has  no  lien  against  the  share  of  any  parties, 
aCher  than  those  by  whom  he  has  been  retained  (r).    It  frequently 
bappens  that  a  decree  directs  mutual  payments  between  the  parties 
to  the  caose.    In  such  a  case,  the  lien  of  the  solicitor  does  not  ex- 
tend to  all  sums  coming  to  the  credit  of  his  client,  but  only  to  the 
ultimate  balance  to  be  paid  to  him  in  the  suit  (r)  (1). 

The  lien,  however,  upon  a  fund,  differs  from  that  upon  papers.  Or  atuehet 
ui  that  it  may  be  actively  enforced.    Thus,  if  a  sum  of  money  be  balancTin  the 
declared  bj  decree  or  judgment  to  be  due  from  one  party  to  Court. 
another,  the  solicitor  for  the  party  to  receive,  may  give  notice  of 
his  lien  to  the  party  to  pay  the  money  (s) ;  and  if  the  notice  be    °^  ^^  **' 
disregarded,  such  party  is  liable  to  pay  the  money  a  second  time 
to  the  solicitor  (2).     So,  also,  when  the  fund  coming  to  his  client 

(0)  Lann  «.  Church,  4  Madd.391.        (r)  Bawtree  v.  Watson,  2  Keen, 
ip)  BoioB  V.  BoUand,  4M,6lC.    713. 

354,  OTermling  Worrall  r.  Johnson,  (s)  Co  well  v.  Simpson,  16  Ves. 

8  Jac.  Sl  W.  814.                   .  281.    See  also  Howell  v.  Harding,  8 

(a)  WorraU  v.  Harford,  8  Ves.  4.  East,  362;  Nicholson    o.  Norton,  7 

(r)  Hall  V.  Laver,  1  Hare,  577.  Beav.  67. 

(1)  The  solicitor's  lien  is  onlv  on  the  clear  balance  due  to  his  client  after 
all  the  eqiiities  arising  out  of  that  particular  litigation  are  settled.  But  a 
party  against  whom  a  decree  for  costs  has  been  ma^e,  will  not  be  permitted  to 
•et  off  against  such  costs  a  decree  or  judgment  in  his  favor  in  relation  to  a 
diatiiict  matter,  to  the  prejudice  of  the  solicitor's  lien.  Dunkin  v.  Vanden- 
bergh,  1  Paige,  688. 

Tha  lien  <n  an  attorney,  for  his  costs  of  the  suit,  is  paramount  to  the  claim 
of  the  adverse  party,  to  set  off  a  judgment  recovered  against  the  client  in 
another  sait.    Gridfey  o.  Garrison,  4  Pftij^e,  647. 

(8)  Watson  v.  Depeyster,  1  Caines,  67,  note  (a) ;  Finder  v.  Morris,  3 
Cainea,  165  ;  Martin  v,  Hawkes,  15  John.  407 ;  People  v.  N.  York  Common 
Pleaa,  13  Wendell,  349;  Ten  Broeck,  10  Wendell,  617. 

Where  the  parties  to  a  suit  make  a  collusive  settlement  thereof,  before  a 
decree,  for  the  purpose  of  defrauding  the  solicitor  of  his  costs,  his  remedy  is 
to  proceed  with  the  suit,  in  the  name  of  his  client,  notwithstanding  the  col- 
liUNTe  settlement.    Taloott  v.  Bronson,  4  Paige,  501. 
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is  in  Court,  tiie  soUcitor  may  preseot  a  petition  for  tW  tualloo  u( 
his  bill,  and  for  payment  of  it  out  of  tJie  fund. 

A  solicitor  cannot  fde  a  bill  in  equity  for  an  account,  In  re^>ect 
of  his  bill  of  costs.  In  the  case  of  Allison  v.  Herriog  (r),  t  de- 
murrer to  such  a  bill  was  allowed,  the  V,  C,  of  Eagland  obseir- 
ing  that  there  was  no  representation  that  the  solicitcfr^  T€ceire4 
any  monies  as  agent  for^  or  on  account  of  their  clieiiti,  (wt  oolf 
on  account  of  their  bill  of  costs. 

If  any  security  has  been  taJceti  by  a  soHcttor  from  hli  dteot,in 
any  way  inconsisteot  with  the  nature  of  the  contract  creited  V]f 
the  lien,  the  Hen  seems  to  be  altogether  destroyed*  Tbustf^iil 
agreement  to  give  credit  for  three  years,  on  condition  of  ree«iriog 
Interest,  had  the  effect  of  forfeiting  the  lien  (a).  And  ills  sfttlei 
that  there  exists  no  jurisdiction  in  the  Court  upon  [>etitJonj  pr^ 
sen  ted  in  a  summary  manner  by  clients  against  their  edicilorf  to 
give  relief  founded  upon  any  special  agreement  (t). 

We  shall  now  proceed  to  consider  the  Act  of  6  &  7  Vict  e.  IS, 
by  the  37 th  section  of  which  statute  it  b  enacted,  that  aficrniea 
and  solicitors  shall  not  commence  an  action  for  fees  till  one  po&^ 
afler  they  hare  signed  (y)  and  delivered  in  tbetr  bills  in  jDtaoef 
therein  particularly  mentioned.  *'  Upon  the  applicatioa  of  the 
party  chargeable  by  such  bill  within  such  month,  itsballbeUifftil 
in  case  the  business  contained  in  such  bill,  or  any  part  ihereot 
shall  have  been  transacted  in  the  High  Court  of  Chancery,  or  in 
any  other  Court  of  Equity,  or  in  any  matter  of  bankruptcy  or 
lunacy,  or  in  case  no  part  of  such  business  shall  have  been  trans- 
acted in  any  other  Court  of  Law  or  Equity  (z)  for  the  Lord  Higb 
Chancellor,  or  the  Master  of  the  Rolls,  and  in  case  any  ptrt  of 
such  business  shall  have  been  transacted  in  any  other  Court,  for  the 
Courts  of  Queen's  Bench,  Common  Pleas,  Exchequer  Court  of 
Common  Pleas  at  Lancaster,  or  Court  of  Pleas  at  Durham,  or  iny 
judge  of  either  of  them ;  and  they  are  hereby  respectively  required 
to  refer  such  bill,  and  the  demand  of  such  attorney  or  solicitor, 
executor,  administrator,  or  assignee  (a),  thereupon  to  be  taxed 
and  settled  by  the  proper  officer  of  the  Court  in  which  sucli  refer- 
ence shall  be  made,  without  any  money  being  brought  into  Cout" 


(0  9  Sim.  588 ;  but  see  Fyaon  v. 
Pole,  3  Y.  &  C.  Exch.  Rep.  266. 


signed,  in  re  Pender,  9  Jarist,  339. 
(z)  For  the  meaning  of  this  exprei- 
it)  Cowell    V.  Simpson,  16  Ves.    sion  see  in  re  Gaitakell,  9  Jurist, 900- 
^  (a)  The  Court  has  not,  under  tlw 

Act,  any  power  to  tax  the  bill  of  tt 
agent,  in  re  Gedge,  9  Jurist,  €0] 
Simons  v.  Peacock,  9  Jurist,  711. 


(z)  Alexander  v.Anderdon,6  Beav. 
406;  see  ante,  p. 2129,  note  (/>). 

(y)  Taxation  may  be  ordered  of  a 
bill,  even  though  it  has  not  been 


Statutes  relating  to  Solicitors,  2181 

**  And  the  Court  or  judge  making  such  reference,  shall  restrain    Hefference  of 
such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee         ^^^ 
of  such  attorney  or  solicitor,  from  commencing  any  action  or  suit  ^.^^^y^^^^y 
touching  such  demand  pending  such  reference."  Power  to  re- 

'"  And  in  case  no  such  application  as  aforesaid  shall  be  made  Jl^dinff^the^ 
within  stich  month,  then  it  shall  be  lawful  for  such  reference  to  reference. 
be  made  as  aforesaid,  either  upon  the  application  of  the  attorney  Taxation  aflei 
or  solicitor,  or  the  executor,   administrator,  or  assignee  bf  tbe  at-  fy^^j  delivery 
torney  or  solicitor,  whose  bill  may  have  been  so  delivered,  sent, 
or  left,  or  upon  the  application  of  the  party  chargeable  by  riuch 
bill,  with  such  directions  and  subject  to  such  conditions  as  the 
Court  making  such  reference  shall  think  proper  ;  and  ^uch  Court  J^P®^  SS^Coort 
or  judge  may  restrain  such  attorney,  solicitor,  or  the  executor,  thinks  proper, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  from  com- 
inendiiig  or  prosecuting  any  action  or  suit  touching  such  de- 
mand, pending  such  reference  upon  such  terms  as  shall  bethought 
i»oper.*' 

There  is  also  a  proviso,  "  That  no  such  reference  as  ^fbresaid  No  taxation 
shall  be  directed  upon  an  application  made  by  the  party  chargea-  after  twelve 
ble  with  such  bill  after  a  verdict  shall  bave  been  obtained,  or  a  ter  verdict  ex- 
writ  of  inquiry  executed  in  any  action  for  the  recovery  of  the  de-  cept  under 
mand  of  such  attorney  or  solicitor,  or  executor,  administrator,  or  "umBtances. 
assignee  of  such  attorney  or  solicitor,  or  after  the  expiration  of 
twelve  months  after  such  bill  shall  bave  been  delivered,  sent,  or 
left  as  ialforesaid,  except  under  special  circumstances,  to  beprbved 
to  the  satisfaction  of  the  Court  to  which  the  application  for  such 
reference  shall  be  made." 

There  is  also  another  power  to  the  effect  that  the  'Court  may,  in  Power  to  ordei 
the  same  cases  in  which  it  is  authorized  to  refer  any  bill  which  ^^ '^^^^  ^ 
has  been  delivered,  make  such  order  for  the  delivery  by  any  solic- 
itor, or  the  executor,  administrator,  or  assignee  of  any  solicitor, 
of  his  bill,  and  for  the  rendering  up  of  deeds,  docuniients,  or  pa-: 
peris  in  liis  possession,  or  otherwise  touching  the  same,  in  the  same 
manner  as  has  heretofore  been  done  by  the  Court  where  any  bnsi- 
niMJs  hais  been  transacted,  in  which  such  drder  was  made  (5). 

It  will  be  observed,  that,  under  the  preceding  section,  no  person 
is  at  liberty  to  apply  for  taxation  except  the  party  chargeable ;  but 
dhdcfr  the  S8th  section,  the  same  rights  in  all  respects  are  confer- 
red'tii)on  any  person  (not  the  party  chargeable)  who  "shall  be  Person  liable 
liable  to  pay,  or  shall  have  paid  such  bill  either  to  the  attorney  or  *?^J?  °^  ^^^ 

(*)  When  a  solicitor  has  other  pa-    delivered.  See  in  re  Pardon,  9  Jurist,  P**"' 
pets  belonging  to  the  client  in  ad-    838. 
dition  to  tLose  relating  to  the  bill 
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sach  sttorney  or  Bolioitor  {d),  executor,  administrator,  or  assignee  Application  c 
of  such  attorney  or  solicitor  had."  ch^^'aW^ 

Where  a  bill  has  been  paid,  the  Act  does  not  seem  under  any  v^^^s/^^^ 
circumstances,  to  enable  parties  claiming  under  the  person  who 
has  paid  it  to  apply,  as  for  instance,  his  assignees  in  bankruptcy 
or  insolvency  (e). 

By  the  40th  section,  it  is  enkcted,  "That  for  the  purpose  of  Court  may 
any  mieh  reference  upon  the  application  of  the  person  not  being  biu'to'Sf 5e^ 
tbe  party  chargeable  within  the  meaning  of  the  provisions  of  this  Itvered. 
Act  as  afixresaid,  or  of  a  party  interested  as  aforesaid,  it  shall  be 
lawful  for  such  Court  or  judge  to  order  any  such  attorney  or  so- 
licitor, or  the  executor,  administrator,  or  assignee  or  such  attorney 
GT  solteitor,  to  deliver  to  the  party  making  such  application,  a 
copy  of  such  bill  upon  payment  of  the  costs  of  such  copy."     And 
it  is  also  provided,  "  That  no  bill  which  shall  have  been  previ- 
ously taxed  and  settled,  shall  be  again  referred  unless  under  spe- 
cial circumstances." 

The  41st  section  enacts,  "  That  the  payment  of  any  such  bill  Payment  not 
as  aforesaid,  shall  in  no  case  preclude  the  Court  or  judge  to  whom  taxaUon^for 
such  application  is  made,  from  referring  such  bill  for  taxation  if  twelve  month 
the  special  circumstances  of  the  case  shall,  in  the  opinion  of  such 
Codrt  or  judge,  appear  to  require  the  same  upon  such  terms  and 
conditions,  utd  subject  to  such  directions  as  to  such  Court  or 
jttflge  shall  seem  right,  provided  the  application  for  such  reference 
be  made  within  twelve  calendar  months  afler  payment." 

From  the  case  of  m  re  Downes  (/),  it  appears  that  in  no  case  No  taxation 
can  the  Court  order  a  bill  to  be  taxed  as  against  the  solicitor  him-  m^fjjT^  ^^ 
self,  if  twelve  calendar  months  have  elapsed  after  the  payment. 

But  if  a  trustee  or  executor  has  paid  a  solicitor's  bill  improperly.  Court  may 
and  has  neglected  to  procure  the  bill  ^o  be  taxed  in  due  time,  ^'^^  ^t  *'°* 
there  appears  to  be  nothing  in  this  Act  to  prevent  the  Court  trustee  at  any 
(when  called  upoto,  to  disallow  the  whole  or  a  part  of  a  payment  ^™®* 
alleged  to  have  been  made  by  a  trustee  or  executor)  from  ascer- 
taining by  taxation,  if  necessary,  what  is  a  proper  sum  to  be  al- 
lowed id  the  trustee  or  executor  for  his  payment  (g). 

Any  %f  the  parties  entitled  to  apply  within  the  meaning  of  this  Order  fortaza 

Act  may  obtain,  as  of  course,  within  a  month  after  the  delivery  tion,  aaof 

.   -^    '  ,      -     .  ..  3  't»        I'll*        «      '  courte  within 

of  a  signed  bill,  an  order  for  its  taxation ;  and  if  no  bill  has  been  i^  month. 

delivered,  may  likewise,  as  of  course,  obtain  an  order  for  the  de- 

(d)  In  re  Downes,  5  Beav.  425.  (g)  In  re  Downes,  5  Beav.  4^ ; 

(e)  In  re  Becke  &  Flower,  5  Beav,    and  see  Hazard  v.  Lane,  3  Mer.  291 ; 

4X0.  Grove  v.  Sansom,  1  Beav.  297.  f 

(/)  5  Beav.  425. 


t|4a  He  Stalutortf  JumdkiiQn  of  ihc  Cmr$* 

Froeeedine^   Uveiy  of  &  bill  withia  a  tnonUt  aiid  for  its  Uuiation,    If  tbe  uUei- 

^^^^!_^;  tor  does  not  comply  with  ihis  order  by  tleliveriug  ih^  l^ili  pitlim 

the  ^ropac  tioie,  be  will  be  cc^nsidered  as  buviog  dbc^ar^d  fm- 

adf  (A),  mid  wijl  be  ordered  to  dcLlveT  the  papers  md  documciiU 

m  bis  pt>gsessioii  rehting  to  the  su^jL  (without  prc^ndiec  Iv  lii» 

lien)  to  the  new  solicitor  {r)» 

\Kh(ifi  tho  The  order  must  be  endorsed  in  accordance  with  the  ptovi 

^tcdl'uISt/^*  of  Uie  I2lh  Order  of  August^  1841  (k).     When  inwle  in  ^ 

ii<iw  9btji»ii«d«  Kgainni  a  person,  not  a  party  thereto^  it  may  tie  ectft^rc^d  b)  wnt 

of  attachment  (/);  but  svhea  made  upon  petitiaii  h  ithiml  ttUil  jk 

12tb  Order  of  AnguBt,  1841^  may  be  held  not  U^  apply,  to  ibick 

ease  the  order  will  ha?e  to  be  enforced  under  tjie  old  practice,  by 

motion   that   ihe   disobedient  party   may   stand   coa^miited  [m). 

When  a  month  has  expired  after  deltiery  of  the  bill,  or  ^hm  it 

has  beeti  paidj  no  order,  aa  of  course^  for  1(9  taxation,  eta  be  oIk 

tained  ;  and  although  the  party  may  be  entitled  to  4fi  ardif  upon 

the  merits,  yet  the  fact  of  its  having  been  madc^  as  of^otUKtisA 

su^ejent  reason  for  its  discharge  (n). 

Applicntion  to      With  respect  to  tJie  application  of  the   Act  to 


cowU  incurred  (jj-^mr^jj  previous  to  die  tipie  of  its  enactment ^  the  rule  U,  daltht 
statute  applies  to  such  bills  as  were  delivered  before  tbe  Act  wu 
passed^  and  were  taxable  under  the  law  then  easting,  and  tliittlie 
payment  of  a  previously  taxable  hilt  before  the  Act  came  kta  op- 
eration, does  not  preclude  taxation  under  the  Act  ispoa.  a  proper 
application  made  in  due  time.     But  that  the  payment  of  i  bill 
which  was  not  taxable  as  the  law  stood  before  the  Act,  does  pre- 
clude any  order  for  taxation  under  the  Act  (0). 
How  period  of     As  the  41st  section  precludes  any  taxation  twelve  months  tfter 
twelve  months  payment,  it  becomes  important  to  consider  the  precise  limitB  be- 
tween which  this  period  q£  twelve  months  is  to  be  calculated.   In 
the  case  of  Sayer  v.  WagstaiT  (p),  Lord  Langdale  decided  that 
when  the  bill  was  paid  by  a  promissory  note,  which,  when  it  be 
came  due,  was  honored  and  paid,  the  time  runs  in  the  absence  of 
any  special  circumstances,  from  the  period  when  the  promioorj 
note  was  honored  and  paid,  and  not  from  the  time  when  it  was 
given.     And  he  also  decided  that  an  application  within  thf  aean- 

(h)  See  page  2134.  Dec.  1845,  ex  relatione  Blr,  Rogers, 

(t)  Cooper  V.  Uewson,  2  T.  d;.  C.  Reg.  Office. 

515.  (n)  Harris    r.   Stark,  4  M.  &  C 

(k)  Ante,  p.  1250.  261 ;  in  re  Becke  &  Flower,  5  Bet?. 

h)  Lane  v.  Oliver,  2  Hare,  97.  409. 

(m)  In  re  Beech,  4  Mad.  128.  Lord  (o)  In  re  Lees,  5  Bear.  410. 

Lanadale,  M.  R.,  expressed  an  opin-  (  »)  5  Beav.  415 ;  [Blajke  9.  TooB^i 

ion  diat  this  practice  should  in  such  10  Jurist,  68.] 
a  case  be  adopted,  in  re  Phelps,  10th 
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ing  of  tlie  Act,  mast  be  considered  as  made  at  the  latest^  when    Prooeednigi 
the  order  appointing  the  time  for  hearing  the  petition  is  signed.     ^?^^^^^*' 

An  petitions  under  the  Act  must  be  entitled  in  the  matter  of  po^Q  ofpeti- 
sQcfa  attorney  or  solicitor  (p) ;  and  in  cases  where  the  order  can  tioni. 
onlj  bis  made  ander  special  circumstances,  that  is,  where  the  bill 
hais  eitber  been  delivered  twelve  months,  or  where  it  has  been  paid 
before  apiplication,  the  petition  must  state  the  special  circumstances 
rdied  i^pon  to  induce  the  Cotirt  to  ma%6  the  order.  From  the  case 
6f  m  re  Thompson  (9),  it  seems  that  in  all  cases  where  a  petition 
b  prtiiaited  under  special  circumstances,  there  must  be  a  state> 
m^m  of  some  of  the  specific  items  objected  to,  in  addition  to  a 
statement  of  the  special  circumstances  upon  which  the  petitioner 
rSie^  If  overchargiss  constitute  the  only  special  ground  for  taxa* 
Hat^  eridence  of  their  impropriety  should  be  given  in  support  of 
tlie  peHtion. 

Wimre  bilb  of  costs  have  been  delivered  as  well  for  business 
ddne  for  the  client  personally,  as  also  for  business  done  for  him  in 
a  repfresehtative  character,  the  proper  course  is,  to  obtain  two  sep- 
arate ordei^  for  their  taxation  (r). 

The  busmess  contained  in  a  taxable  bill,  may  be  busineft  of  To  what  bnri- 
wKch  lio  pan  was  transacted  in  any  Court  of  Law  or  Equity,  but  applies. 
it  mfuk  be  bnsmess  Connected  with  the  profession  of  ah  attorney 
vH  sdidtof,  and  consequently  the  foes  of  the  steward  of  a  manor 
a^  not  taxable  under  the  6th  &  7th  Vict.  c.  73  (5).  It  is  laid 
down  that  k  party  may,  under  a  common  order  for  taxation,  objecti 
on  the  ground  of  want  of  retainer,  to  any  items  except  those  as  to 
whicb  he  hati  admitted  the  retainer  by  his  petition  (f ).  Under  the 
comihbn  order  for  the  taxation  of  costs,  the  Master  iis  not  author- 
ised to  tak^  an  account  of  pecuniary  matters  between  the  parties, 
w&ich  are  foreign  to  the  bill  of  costs,  but  it  is  otherwise  where 
imMies  are  paid  by  the  client  on  account  of  the  bill  of  costs,  or 
where  by  agreement  between  the  solicitor  and  client,  the  monies 
which  comiei  to  the  hands  of  th^  solicitor  are  to  be  applicable  to 
the  payment  of  his  bill  (u).  Where  the  attorney  of  one  of  the 
pimies  m  a  cause  referred  to  arbitration,  employed  another  attor- 
ney to  attend  before  the  arbitrator  in  his  stead,  Mr.  Justice  Patte- 

(p)  43id  section,  and  see  in  re  (r)  In  re  Pender,  9  Jorist,  338. 

rhomae  Hare,  8  Jurist,  577,  as  to  (5)  Allen  0.  Aldridge,  5  Bear.  406 ; 

manner  m  which  affidayits  should  be  in  re  Barber,  9  Jurist,  976. 

entitled.  {t)  In  re  Bracey,  9  Jurist,  417. 

Cf)  9  Jurist,  109 ;  Anon.  9  Jurist,  (v)  Jones  v.  James,  1  Beay.  307. 


,  this  ease  should  be,  ez  parte,    Seealso  Waring  v.  Williams,  2  Beay. 
Bennett ;  and  see  in  re  Wells,  9  Jnr.    1. 
990 ;  see  howeyer  ez  parte  Wilkinson, 
2  Col.  92. 
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Tucation  of  soD  held  that  it  was  not  an  attorney's  basinesB,  but  an  adTocate's, 
^^^reoce        •'^^  ^*^  "  *^  employment  of  one  attorney  by  another  to  advocite 

s«^^>v-^.^  his  client's  interest  is  not  business  of  such  a  nature  as  to  eoaUe 
the  Court  to  refer  to  taxation  a  bill  of  costs  in  respect  of  it "  (z). 

«**'^  rt«^  ***  ^^^  respect  to  the  mode  of  taxation,  the  37th  sectioa  directs 
that  "  Upon  every  such  reference,  if  either  the  aUoroey,  solicitor, 
or  executor,  administrator,  or  assignee  of  the  attorney  oc  solicitor 
whose  bill  shall  ha?e  becy  delivered,  sent,  oi  left,  or  the  pirty 
chargeable  w^ith  such  bill,  having  due  notice,  shall  refiise  oi  neg- 
lect to  allow  such  taxation,  the  officer  to  whom  such  refereDce 
shall  be  made,  may  proceed  to  tax  and  settle  such  bill  or  denund 
ez  parte" 

Uon^  ®^  '"*'      With  respect  to  the  costs  of  taxation,  the  37th  sectioo  directs 
that,  "  In  case  any  such  reference  as  aforesaid  shall  be  made  opoo 
the  application  of  the  party  chargeable  with  such  bill,  or  opoo  tiie 
application  of  such  attorney  or  solicitor,  <^  the  executor,  admin- 
istrator, or  assignee  of  such  attorney  or  solicitor,  and  the  party 
chargeable  with  such  bill  shall  attend  upon  such  taxation,  the 
costs  of  such  reference  shall,  except  as  hereinafter  prorided  {bf, 
be  paid  according  to  the  event  of  such  taxation ;  that  a  to  say, 
if  such  bill  when  taxed  be  less  by  a  sixth  part  than  the  bjll  ddif- 
ered,  sent,  or  left,  then  such  attorney  or  solicitor,  or  executor,  ad- 
ministrator, or  assignee,  of  such  attorney  or  solicitor,  shall  pay 
such  costs  ;  and  if  such  bill  when  taxed  shall  not  be  less  bja  sixth 
part  than  the  bill  delivered,  sent,  or  left,  tlien  the  party  chargea- 
ble with  such  bill,  making  such  application,  or  so  attending,  shall 
pay  such  costs ;  and  every  order  to  be  made  for  such  reference  as 
aforesaid,  shall  direct  the  officer  to  whom  such  reference  shdl  be 
made,  to  tax  such  costs  of  such  reference,  to  be  so  paid  as  afore- 
said, and  to  certify  what,  upon  such  reference,  shall  be  found  to 
be  due  to  or  from  such  attorney  or  solicitor,  or  executor,  adminis- 
trator, or   assignee  of  such   attorney  or   solicitor,   in  respect  of 
such  bill  and  demand,  and  of  the  costs  of  such  reference  if  pay- 
able (^). 

fnToffic^eMo'        "  Provided,  also,  that  such  officer  shall,  in  all  cases,  be  at  Jiber- 

certify  spe-       ty  to  certify  specially  any  circumstances  relating  to  such  bill  or 

cially.  taxation;  and   the   Court  or  judge  shall   be    at  liberty  to  make 

thereupon  any  such  order  as  such  Court  or  judge  may  think  right 
respecting  the  payment  of  the  costs  of  such  taxation  (z). 

(2)  In  re  Siraraonds,  9  Jurist, 227.  reports  specially,  the  Court  has  no 

(y)  As  to  costs  when  bill  was  taxed  power  to  direct  the  costs  to  be  pai'i 

before  the  statute,  see  Hodges  v.  Bird,  otherwise  than  under  the  Act,  in  re 

i?  Jurist,  317.  Woollet,  8  Jurist,  130. 
(z)  It  seems  that  unless  the  Officer 


iKscellaneous  StatMtts*  214 

"  ProTided,  also,  that  where  such  reference  as  aforesaid  shall  be  Costa  on  Taxi 
made  when  the  same  is  not  authorized  to  be  made,  except  under  s^^-s^^^^^ 
special  circumstances,  as  hereinbefore  provided,  then  the  said  Power  of  Coui 
Court  or  judge  shall  be  at  liberty,  if  it  shall  be  thought  fit,  to  give  to  give  «pecii 
ao/  q>ecial  directions  relative  to  the  costs  of  such  reference."     It       ^  *^"** 
seems  that  where  there  has  been  any  thing  in  the  nature  of  a 
special  contract  between  the  solicitor  and  the  client  concerning 
costs,  the  Court  has  no  jurisdiction  under  the  Act  to  decide  upon 
the  effect  of  such  a  contract  (a). 


Section  VI. 

Miscellaneous  Statutes, 

Thb  6  Anne,  c.  18,  intituled  "  An  Act  for  the  more  effectual  dis-  Act  for  the 

covery  of  the  death  of  persons  pretended  to  be  alive  to  the  preju-  j^^  tenant  for 

dice  of  those  who  claim  estates  after  their  deaths,"  enacts,  to  the  life  on  behalf 

effect  that  a  person  entitled  in  reversion  to  an  estate  after  the  death  .      .  '©▼©'f- 
,  *  sioner. 

of  an  infant,  married  woman,  or  any  other  person  whatsoever,  may, 
upon  affidavit  of  his  title,  and  that  he  hath  cause  to  believe  such 
infant,  married  woman,  or  other  person  is  dead,  and  that  such 
death  is  concealed  by  any  guardian,  trustee,  husband,  or  other 
person,  once  a  year,  if  he  shall  think  fit,  move  the  Lord  Chancel- 
lor to  oxdex  such  guardian,  trustee,  husband,  or  other  person,  at 
sach  a  time  and  place  as  the  Court  shall  direct  on  service  of  such 
opder  to  show  to  such  persons  as  shall  in  such  order  be  named, 
SiUch  infant,  married  woman,  or  other  person,  and  upon  default, 
the  Court  is  authorized  to  order  such  guardian,  trustee,  husband, 
or  other  person,  to  produce  such  person  in  the  Court  of  Chancery, 
or.  otherwbe  before  commissioners  to  be  appointed  by  the  Court, 
at  such  time  and  place  as  the  Court  shall  direct ;  and  upon  default 
of  compliance  with  this  order,  ''whereof  return  shall  be  made  by 
the  said  commissioners,  and  that  return  filed  in  the  Petty  Bag  Of- 
fice," the  cestui  que  vie  is  taken  to  be  dead,  and  the  reversioner 
may  enter  upon  such  lands,  tenements,  and  hereditaments,  as  if 
such  cestui  que  vie  were  actually  dead. 

A  recent  case  occurred  upon  this  statute  in  which  a  person  en-  Form  of  the 
titled  to  certain  property  in  reversion  expectant  on  the  determina-  °'^®"- 
tion  of  a  lease  thereof  pur  autre  vie  obtained  an  order  for  the  produc- 

(a)  Alexander  v.Anderdon,  6  Beav.  405;  in  re  Thompson,  9  Juriat,  169. 
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Act  FoT  Pro* 

ductjon  of 

Teaant  ^r 

Life. 


lion  of  the  cestui  que  vk  by  the  kssee  to 
Of det  at  the  church  do^ir  of  the  pariah  oj 
between  the  hour§  of  10  and  1^  in  the  f 
aerTod  with  the  orders  but  did  not  prodt 
£Lppeared  by  affidavit,  and  by  the  return 
to  whom  the  cestui  que  vte  was  ordered 
upon  another  order  was  obtained^  comn 
duce  thfi  crsttti  qiic  me  at  the  bar  of  the 
Court,  at  10  o'clock  in  the  morning 
which  order  was  disobeyed  as  well  as 
occurred  as  to  whether  some  return  to  1 
made  into  the  Petty  Bag  Office  before 
versioner  to  enter  upon  the  demised  pre 
but  the  V.  C*  of  England  ruled  that 
*'  The  Registrar  should  insert  a  minnte 
ceedings  of  ihe  Court,  that  on  that  < 
Court  at  10  o'clock  in  the  morDJng,  m 
the  cestui  que  vie  was  produced  or  a 
maltes  no  provision  as  to  costs ^  and^  co 
ham  decided  that  he  had  no  jurisdicttc 
ceming  them  (/). 


Act  for  fitciU- 
tating  awards. 


Frocee  dings 


By  the  Otb  &,  10th  Will.  Ill,  c.  15,  int 
mining  diflTerencea  by  arbitration,"  pow< 
sons  desirous  of  settling  their  controveri 
that  their  submission  of  the  suit  to  the  i 
be  made  a  rule  of  any  Court  of  record. 

When  under  this  Act  it  is  intended  t1 
uuacr  the  Act*  ^^  arbitration  should  be  made  an  order  oi 
should  be  given ;  if  then  the  opposite  pi 
Court  makes  the  order  upon  the  produc 
serTice  of  the  notice  of  motion,  and  ai 
cutton  of  the  agreement.  If,  however,  t 
party  liberty  to  apply  to  the  Court  witho 
it  is  unnecessary  to  serve  a  notice  of  mc 
made  upon  an  er  parte  application,  supp 
due  execution  of  the  agreement.  If  th< 
the  order  is  drawn  up  on  the  prod u die 

(k)  In  re  Linden,  IS  Sim.  104  ;  the  1723,  1 

folio wJDg  c&scB  have   dJao  occurred  Wi^rai 

under  the  Act ;  ex  parte  Lennftrd,  M,  y ember 

R,^  2Uh  January,  1708,  Reg,  Lib,  B.  1845. 
f  145;  ez  ptate  Childf  Reg.  Lib.  A.        (£)  Ii 
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which  case  neither  an  affidavit  of  service,  nor  of  due  execution,  is  Legacy   Dut 

A.et 

required.  The  order  directs  that  the  agreement  to  refer  to  arbi- 
tration be  made  an  order  of  Court,  to  be  observed  and  performed 
bjr  the  parties  thereto,  according  to  the  true  meaning  thereof  The 
articles  pf  agreement  and  the  award  are  filed  in  the  Report  Office, 
from  whence  the  parties  can  procure  office  copies. 


By  the  stet  36  Edw.  III.  c.  52,  intituled  "  An  Act  for  repeal-  Legacy  Duty 
ing  certain  duties  on  legacies  and  shares  of  estates,  and  for  grantr 
ing  other  duties  thereon,  in  certain  cases,"  powers  are  given  in 
the  32nd  section  to  personal  representatives,  enabling  them  to  pay 
into  Court  legacies  due  to  persons  absent  beyond  the  seas,  or  in  a 
state  of  infancy.  The  same  section  provides  for  the  investment  of 
the  legacies  so  paid  in  the  Three  per  cents,  and  empowers  the 
Court  of  Chancery  to  deal  with  the  produce  upon  petition  in  a 
Bummazy  manner. 

Under  this  Act,  no  order  firom  the  Court  is  requisite  for  the  pay-  Practice  unde 
ment  into  Court  of  a  legacy  in  cash  ;  but  if  the  legacy  is  in  stock,  ^^  ^^^' 
the  Accountant-general  will  not  receive  it  without  an  order,  which 
the  y.  C.  of  England  considers  that  the  Court  can  make  within 
the  ^irit  of  the  Act  (a).     The  executor  will  be  allowed  to  retain 
his  costs  out  of  the  interest  and  pay  in  the  balance  (6). 


The  42  Gep.  III.  c.  116,  the  Land  Tax  Redemption  Act,  en-  Land  Tax  Re 
acts  in  the  58th  section  to  the  effect,  that  where  any  trusts  mort-  de™P^<>"  ^«^ 
gages,  or  incumbrances,  equally  affect  lands,  part  whereof  shall 
be  proposed  to  be  sold  for  redeeming  the  land  tax  thereon,  the 
Court  of  Chancery  in  England  and  of  Sessions  in  Scotland  may 
order  such  part  to  be  conveyed  to  the  purchaser  discharged  from 
incumbrances  affecting  the  whole  of  the  lands. 

The  60th  section  enacts,  "  That  it  shall  be  lawful  for  any  per-  Power  upon 
son  or  persons  (not  being  respectively  bodies  politic,  or  corporate,  ^  manor  to 
or  companies,  or  feoffees,  or  trustees  for  charitable  or  other  pub-  enfranchise. 
lie  purposes,  and  not  holding  under  any  grant  from  the  Crown, 
or  any  Act  of  Parliament  as  hereinafter  is  mentioned),  who  are 
or  shall  be  seised  of,  or  beneficially  entitled  to,  any  manors  in 
England,  of  which  any  copyhold  or  customary  estates  shall  be 
holden,  with  the  approbation  of  the  Court  of  Chancery,  to  be 

(a)  £z  parte  Monro,  21  July,  1642.     July,  1842 ;  ex  parte  Lumsden,  V.C. 
\b)  £x  parte  CampbeU,  M.  R.  15    Wigram,  29  July,  1842. 
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of  the  widow  and  personal  representatives  of  the  survivor,  order  Act  to  make 
the  stock  to  be  transferred  into  her  name,  or  into  the  names  o^^i^j^^^y^^ 
the  two  deceased  persons,  but  directed  the  Master  to  inquire  who  claimed  Stock. 
was  jcntitled  to  the  stock,  with  liberty  to  state  special  circum-  ^^-^'^^^"^^-^ 
stances. 

The  costs  are  ordered  to  be  paid  out  of  the  fund  claimed  (p) ;  Coste  in  ffene- 
aiid  in  a  recent  case  which  Sir  J.  L.  Knight  Bruce,  V.  C,  directs  \l^   ^      ^ 
ed  to  be  mentioned  to  the  Lord  Chancellor,  Lord  Lyndhurst  di- 
rected them  to  be  so  paid  (q).    It  should  be  added,  that  in  the  ^Jji^,'^^. 
l«8t  session,  an  Act  was  passed,  8  &*  9  Vict  c.  62,  intituled  "  An  sions  as  to 

Act  to  make  further  provision  as  to  stock  and  dividends  unclaim-  *Y^^  ^t  ".**" 
-  ,,     .       ,  .  :       .  ,      #.        ,       .  -11..   claimed  divi- 

ed,"  whereby,  provision  is  made  for  the  investment  of  the  divi-  dendi. 

dends  accruing  on  the  stock  after  the  transfer  to  the  Commission- 
ers for  the  Reduction  of  the  National  Debt,  and  for  giving  notice, 
bj  adrertisement,  of  the  claim  made  by  any  person  to  any  stock 
which  has  been  so  transferred  to  the  said  Commissioners. 


By  the  3ard  section  of  3  &  4  Will.  IV.  c.  74,  intituled  "An  Fines  and  Re- 
Act  for  the  abolition  of  fines  and  recoveries,  and  for  the  substitu-  ^^^^"^'    ^^' 
tioD  of  more  simple  modes  of  assurance,"  if  any  person,  protector  Lo'd  Chan. 
of  «  settlement,  is  lunatic,  idiot,  or  of  unsound  mind,  whether  so  ^^  of  aettl^' 
fimnd  by  inquisition  or  not,  the  Lord  Chancellor,  or  the  person  ment  in  place 
entrusted  with  the  care  of  lunatics,  is  protector  of  such  settlement      l^^^^^^- 
in  his  place. 

By  the  same  section,  "If  any  person,  protector  of  a  settlement,  Court  of  Chan- 
shall  be  convicted  of  treasop  or  felony,  or  if  any  person  not  being  ^^^  ^^^^r 
the  owner  of  a  prior  estate  under  a  settlement,  shall  be  protector  settlement. 
and  shall  be  an  infant ;  or  if  it  shall  be  uncertain  whether  such 
lastonentioned  person  be  living  or  dead,  then  his  Majesty's  High 
Court  of  Chancery  shall  be  the  protector  of  such  settlement  in 
lieu  of  the  person  who  shall  be  an  infant,  or  whose  existence  can- 
not be  ascertained  as  aforesaid ;  or  if  any  settler  entailing  lands 
sbajll,  in  the  settlement  by  which  the  lands  shall  be  entailed,  de- 
4^afe  that  the  person,  who  as  owner  of  a  prior  estate  under  such 
settlement  would  be  entitled  to  be  protector  of  the  settlement, 
shall  not  be  such  protector,  and  shall  not  appoint  any  person  to  be 
protector  in  his  stead,  then  the  said  Court  of  Chancery  shall,  as 
to  the  lands  in  which  such  prior  estate  shall  be  subsisting,  be  the 
protector  of  the  settlement  during  the  continuance  of  such  estate; 
or  if  in  any  other  case  where  there  shall  be  subsisting  under  a  set- 

(p)  Ex  parte  Majtin,  1  Jac.  56.  (q)  Ex  parte  Holland^  1  Ph.  379. 
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Fines  and  Re-  tiement  an  estate  prior  to  an  estate  tail  under  the  same  settlemeat, 
covenc«  ^^^  ^^^^  ^^.j^^   estate  shall  be  sufficient   to  qualify  the  owner 

thereof  to  be  protector  of  the  settlement,  and  there  shall  happen 
at  any  time  to  be  no  protector  of  the  settlement  as  to  the  lands  in 
which  the  prior  estate  shall  be  subsisting,  the  said  Court  of  Chan- 
cery shall,  while  there  shall  be  no  such  protector,  and  the  prior  es- 
tate shall  be  subsisting,  be  the  protector  of  the  settlement  is  to 
such  lands." 

When  lunatic       j^  appears  that  where  a  lunatic  is  a  tenant  in  tail  in  possesndn, 
tenant  in  tail  .    V,.     .        .  -         ,  ,       »       ,  .r^,  ,f     ,      ». 

in  possession,    no  jurisdiction  is  conferred  upon  the  Lord  Chancellor  by  tms 

Act  {q). 

By  the  48th  section,  when  "  The  Lord  Chancellor  in  lonacy, 
or  the  High  Court  of  Chancery  shall  be  the  protector  of  a  settle- 
ment, power  is  given,  on  the  motion  or  petition  in  a  summary  way 
by  a  tenant  in  tail  under  a  settlement,  to  consent  to  a  diapositioD 
under  the  Act  by  such  tenant  in  tail,  and  the  Lord  Chancellor  in 
lunacy,  or  the  Court  of  Chancery,  as  the  case  may  be,  may  make 
such  order  in  the  matter  as  shall  be  thought  necessary." 
When  lunatic  An  order  under  these  sections  was  made  by  Lord  Broughun  (r), 
^"^"\f°'  ''^*^'  when  the  lunatic  was  tenant  for  life,  and  the  petidoner,  his  dd- 

and  petitioner  '  '^  ' 

his  son  tenant  est  son  was  quasi  tenant  m  tail  m  remainder.     A  reference  was 

in  tail.  made  first  to  the  Master,  to  inquire  whether,  under  the  limitations 

encc"°  '^  ^^'  '"  ^^^  settlement,  the  stock  in  question  was  subject  to  be  laid  oat 
in   the  purchase   of  land,  and  upon  what  uses,  and  who  nould 
be  entitled    thereto  if  such  purchase  were  made,  and  whether 
the   lunatic    was   the   person    who,  if  he  were  of  sound  mind, 
would  be   the   protector   of   the    settlement    within   the   mean- 
ing of  the  Act.     The  Court,  upon  the  Master's  report,  directed 
the  stock  to  be  sold,  and  the  produce  to  be  paid  to  the  committee, 
to  be  applied  in  the  advancement  of  the  petitioner  in  the  army, 
and  that  the  petitioner's  allowance  out  of  his  father's  estate  should 
be  reduced  to  the  extent  of  the  dividends  on  the  stock  ordered  to 
be  sold. 
Principles  of        Lord  Cottenham  had,  in  re  Newman  (.s),  to  consider  the  prin- 
exorci^^nir*"     ciples  by  which  the  Lord  Chancellor,  when  protector  of  a  settle- 
the  power  of     ment  in  the  place  of  a  lunatic,  will  be  guided  in  giving  or  with- 

proU'ctor  of      holdinrr  his  consent  to  a  deed  of  disposition  under  the  Act.    He 
settlement.  °  ^ 

observed  that  *'  The  only  duty  of  the  Court  is  to  see  what  with 

reference  to  the  interests  of  the  family  it  would  be  proper  for  the 

tenant  for  life  to  do,  and  the  object  must  be  rather  to  protect  the 

(q)  InreBlewett,3My.  &  K.250;         (r)  Grant  r.  Yea,  3  My.  «feK.245. 
see  also  the  matter  of  Isaac  Wood,  3         {s)  2  My.  &  Or.  112. 
My.  &  Cr.  266. 
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iects  of  the  settlement  than  to  give  any  benefit  to  one  member  Irish  Mortgage 
the  family  to  the  exclusion  of  the  others."    And  he  also  stated,  v^^->J!l^v 
tat  Lord  Brougham  seems  to  have  "  consented  where  the  inten- 
QQ  was  to  provide  for  the  immediate  family  of  the  lunatic,  but  de- 
fined to  consent  where  the  object  was  to  give  a  benefit  to  one 
Mmber  of  the  family  at  the  expense  of  the  others." 

In  the  case  in  re  Wainewright  {t),  the  questi<m  was,  whether  the  when  married 
Joortof  Chancery  was  the  protector  of  a  settlement  where  the  ten-  JT^'SJ"  *•?"* 
It  fi)r  life  was  a  married  woman  whose  husband  had  been  con-  husband  con- 
ieted  of  fidony,  and  the  life  estate  was  not  settled  to  her  separate  ▼l^^ted  of  fel- 
M,  the  V.  C.  of  England  came  to  the  conclusion,  that ''  In  order  ^°^* 
I  oonstitute  the  Court  of  Chancery  the  protector,  both  the  hus> 
md  and  wife  must  be  convicted  of  felony."    On  appeal,  how- 
"eTi  Lord  Lyndhurst  came  to  a  different  conclusion,  holding, 
at  under  the  above  stated  circumstances  the  Court  of  Chancery 
Hi  the  protector  of  the  settlement  (v). 

Bj  the  4th  &  5th  •Will.  lY.  c  29,  intituled  ''  An  Act  for  facili- 
tipg  the  loan  of  money  upon  landed  estates  in  Ireland,"  the  lit 
etioo  enables  any  person  or  persons  who,  under  or  by  virtue  of 
\j  direction,  trust,  or  power,  already  given,  created,  or  reserved, 

beraafter  to  be  given,  created,  or  reserved  as  aforesaid,  is,  or 
e,  or  shall  be,  authorized  or  directed  to  lend  money  at  interest 
I  real  secorities  in  England,  Wales,  or  Great  Britain,  to  lend  the 
me  or  any  part  thereof  at  interest  on  real  securities  in  Ireland, 

the  same  manner  in  all  respects,  as  if  such  investment  had  been 

pressly  authorized  in,  or  by  such  direction,  trust,  or  power  as 

aresaid. 

The  Snd  section  provides,  that  **  All  loans  of  money  on  real  Summary  ju- 

Dorities  in  Ireland  under  this  Act,  in  which  any  minor  or  un-  cJ^t*©?  '" 

en  dl^dy  or  person  of  unsound  mind  is  or  may  be  interested.  Chancery. 

all  be  made  by  the  direction  and  under  the  authority  of  the 

Nirt  of  Chancery  or  Exchequer  in  England,  such  direction  or 

tbority  being  obtained  in  any  cause  upon  petition  in  a  summary 

ly." 

There  seems  to  be  an  accidental  omission  in  the  concluding 

nrds  of  the  last  section ;  but  the  V.  C.  of  England  has  decided 

It  they  ought  to  be  read  as  follows :  —  *'  in  any  cause  or  upon 

tition  in  a  summary  way  "  (A). 

The  order  made  upon  a  petition  of  this  kind,  usually  directs  a  Practice  under 

Gnrence  to  the  Master :  first,  whether  it  wUl  be  for  the  benefit  ^®  ^^^* 

all  parties  interested  that  the  fund  in  questi<m  should  be  invests 

[0  11  Sim.  352;  and  13  Sim.  960.        (A)  £x  parte  French,?  Sim.  510. 
Cii)lPh.a58. 
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Mnnicipiii     e4  00  real  security  in  Ireland  ;  and,  if  tb*  Master  shall  a^bd, 
Act,  ^^'  then  whether  the  proposed  secarltiea  are  suMcient,  legtrd  yii| 
had  to  tlie  annual  \  alue  of  the  property  compriied  m  such  tepor^ 
lies,  and  to  the  nature  of  the  tenure  thereof^  and  vhether  &  foed 
title  can  be  made  to  the  same. 

Lord  Lyndhurai  has  said,  with  reference  to  the  coaatructiao  ol  1 
thts  Act/that  '*  England  and  Wales  mvksU  Tor  this  ^Qr|KNe,k] 
taken  to  include  Irelaod,  and  it  is  not  to  be  asiumed  that  ibe  | 
ties  in  remainder  are  not  interested  as  well  aa  the  teniat  for  life  ii  | 
inresting  themonej  upon  a  securitj  which  wtl!  jiddaliigberj 
of  interest ;  for  if  it  remains  there  long  enough,  they  will  I 
benefit  of  it*^  (i). 


IV.  c.76^ 
When  corpo- 
rM^  body  were 
ch:iri  table 
truscect. 


What  consti- 
tutes charita- 
ble property 
within  the  Act. 


The  itst  section  of  the  Municipal  Corporatiotu  Aaj 
for  the  case  where  corporate  bodies  were  before  the  Aet  ininm 
of  property  for  charitable  purposes.  It  directs  to  the  eflect  tlart 
the  persons,  who  at  the  time  of  the  passing  of  the  Act  were  auci 
trustees  I  should,  notwithstanding  they  ceased  to  hold  m^  office, 
continue  to  be  such  trustees  until  the  1st  of  Augyst,  1^6,  or  un* 
til  Parliament  should  otherwise  order,  and  should  immediitdf 
thereupon  cease  so  to  be*  There  is  then  a  (jrortso,  that  *'  If  nj 
vacancy  should  be  occasioned  among  the  charitable  tra^e»  It 
any  borough  before  the  said  1st  day  of  August^  it  should  be  law- 
ful for  the  Lord  High  Chancellor,  or  Lords  Comminiooers  oi  the 
Great  Seal  for  the  time  being,  in  a  summary  way,  to  appoint  an- 
other trustee  to  supply  such  vacancy,  and  every  person  so  appoint- 
ed a  trustee  as  last  aforesaid,  shall  be  a  trustee  until  the  time  tt 
which  the  person  in  the  room  of  whom  he  was  chosen  would  rega- 
larly  have  ceased  to  be  a  trustee,  and  he  shall  then  cease  to  be  t 
trustee."  There  is  a  second  proviso,  '^  That  if  Parliament  ahdl 
not  otherwise  direct,  on  or  before  the  said  Ist  day  of  August,  1896i 
the  Lord  High  Chancellor,  or  Lords  Commissioners  of  the  Greil 
Seal,  shall  make  such  orders  as  he  or  they  shall  see  fit  for  the  ad- 
ministration, subject  to  such  charitable  uses  or  trusts  as  albresaid 
of  such  trust  estates." 

As  Parliament  has  not  otherwise  directed,  the  powers  conferred 
by  this  proviso  upon  the  Lord  Chancellor  still  continue.  The  jih 
risdiction  has  been  exercised  upon  petition  in  a  summary  manoef- 
In  the  case  of  the  Oxford  Charities,  the  question  came  befoe 
Lord  Cottenham  as  to  the  construction  of  the  section.  A  smn  of 
money  had  been  given  to  the  corporation  of  Oxford  in  t^ms  wbidi 

(i)  Ex  parte  Lord  William  Pawlett,    1  Ph.  570 ;  Stuart  v.  StOMt,  3  Be«T 

430. 
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BIV8  them  a  right  to  dispose  of  it  as  they  pleased,  and  they  had  Infant  Custo- 

i^BOght  proper  to  appropriate  it  to  the  endowment  of  four  lectare-  v^^n,^JS^^ 

9bp0,  and  to  apply  the  income  to  the  payment  of  four  lecturers. 

Ske  question  was,  whether  that  constituted  a  charitable  trust  with- 

k  the  meaning  of  the  section.     Lord  Cottenham  decided  that  it 

did  not  do  so,  upon  the  grounds  that  if  it  were  a  charitable  trust 

M  all,  it  was  so  exclusively  for  the  corporation, —  that  if  it  were 

901  a  charitable  trust  for  purposes  dehors  the  corporation,  it  was 

pA  within  the  meaning  of  the  section  (u).     Another  petition  un- 

dor  this  Act  came  before  Lord  Cottenham  in  the  matter  of  the 

Ludlow  Charities.    The  only  question  then  decided  appears  to  be 

the  propriety  of  the  trustees  appointed  by  the  Master  (x). 

By  the  2nd  &  3rd  Vict  c.  54,  intituled  "  An  Act  to  amend  the  infant  Custody 
law  relating  to  the  custody  of  infants,"  the  Court  of  Chancery  is  ^^^ 
wuMedf  upon  the  petition  of  the  mother  of  any  infant,  to  make  Power  to  order 
Older  for  the  access  of  the  petitioner  to  her  infant  children,  at  c^^  ^^' 
nob  times  and  under  such  regulations  as  the  Court  shall  deem  mother. 
Doorenient  and  just ;  and  if  such  children  shall  be  within  the  age 
df  leTen  years,  the  Court  may  order  them  to  be  deKvered  into  the 
BOStody  of  the  petitioner  until  such  age.    Applications  under  this 
Aea  may  be  made  either  to  the  Master  of  the  Rolls,  or  to  any  of 
the  Vice-chancellors  (6). 

Upon  the  hearing  of  the  petition,  affidavits  on  either  side  are 
idmisBible  (c).  Orders  made  under  the  Act,  may  be  enforced  by 
the  usual  process  of  contempt  (d),  A  mother  who  has  been  guilty 
of  adultery  cannot  apply  (e). 

The  first  reported  ca8e'(/)  under  the  Act,  establishes  that  the  The  Court 
molher  has  no  strict  right  to  obtain  an  order  under  the  Act,  but  cret^on^on  Sa 
tbat  the  Court  will  exercise  its  discretion  upon  all  the  circum-  subject 
itances  of  the  case,  and  thereupon  determine  both  whether  any 
access  shall  be  given,  and  if  so,  under  what  regulations.     The 
Act  does  not  enable  the  mother  to  resist  the  application  of  her 
husband  for  the  custody  of  his  children,  to  which,  by  law,  he  is 
entitled,  even  though  upon  her  application  the  Court  may  be  bound 
to  order  them  to  be  delivered  back  to  her  (g). 

By  the  3rd  &,  4th  Vict.  c.  5,  intituled  *'  An  Act  to  enable  the  i>nLinage 
owners  of  settled  estates  to  defray  the  expenses  of  draining  the  ^^^* 


(d) 


3  Mv.  A  Cr.  239.  (e)  See.  4. 

._,  3  My.  A  Cr.  262.  (/)  In  re  Taylor,  11  Sim.  170. 

[b)  In  re  Taylor,  10  Sim.  291.  (g)  Costellis   v.  Coatellis,  Dr. 

'  '  Sec.  2.  W.  235. 

Sec.  3. 


iitm 
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Act  forporpflt-  same  by  way  of  mortgage,"  power  was  givea  to  the  Coart  of 


uatiog 


Attorney  gen- 
eral to  be  a 
party. 


c«Ty  opoD  the  application  of  the  owners  of  settled  esittej  toiniie 
orders  ehargiug  sums  expended  in  draioing  stich  estates  np<m  tht 
lands  BO  drained.     The  cases  of  Stanhope  v.  Stanhope  (A)  asida^ 
parte  Deering  (i)  exhibit  the  practice  under  this  Acl     The  cofli 
of  applications  under  it  having  been  foaad  so  great  as  to  dimimsi 
its  utility,  it  was  repealed,  and  its  provistons*  with  certain  modify 
cations,  GKtensions,  and  alterations  r e-enacied  by  8  &  &  Yki  c 
66.     As  it  seems  probable  that  another  statute  iipon  the  nme  9uh^ 
ject  will  he  passed  during  the  present  sesstcHi  of  Parnament,  ak 
not  necessary  further  to  detail  the  provisions  of  thb  Act  aow  fi 
operation  (k). 


Lastly,  the  5  &r  &^ict.  c«  69)  intituled  '*  An  Act  for  p«rpetub 
ting  testimony  In  certain  cases, *^  enables  *'  Any  person^  wbo  tvoufd 
under  the  cireunistances  alleged  by  him  to  exists  become  tainld 
upon  the  happening  of  any  future  event,  to  any  honor,  title,  digra*  i 
ty,  or  office,  or  to  any  estate  or  interest  in  any  property,  real  of  ^ 
persona] J  the  right  or  claim  to  which  cannot  by  him  be  broogbit^? 
trial  before  the  happening  of  such  erent  "  — ^  to  tile  a  bill  tu  pet- 
petuate  any  testimony  which  may  be  material  for  establtshin^  Fads 
claim  or  right. 

This  Act  does  not,  however,  introduce  any  new  system  of  pro* 
eedure,  as  it  provides,  that  "  All  laws,  rules,  and  rc^ubiions  not 
contrary  to  the  provisions  of  the  Act,  noir  in  ioree  or  in  use  id 
suits  to  perpetuate  testimony,  or  respecting  depomtions  taken  ia 
such  suits,  or  the  punishment  of  perjury  committed  in  making  such 
depositions,  shall  be  in  force  and  used  and  i^Iied  in  all  saitsto 
be  instituted  under  the  authority  of  this  Act,  and  in  respect  to  d^ 
positions  taken  in  such  suits." 

The  second  section  enacts  to  the  effect  thai  the  Attomey-geoe 
ral  shall  be  a  party  defendant  in  all  suits  under  the  Act  ia  which 
the  Queen,  has  any  interest. 


(h)  3  Beav.  547. 
(0  12  Sim.  400. 

(k)  A  series  of  Orders,  for  the  pur- 
pose of  carrying  out  the  provisions  of 


this  Act,  issued  on  tte  4th  of  Mireh, 
1846,  and  wlU  be  found  m  the  lOtb 
volume  of  the  Jurist,  psge  8I* 
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ABATEMENT, 

BuitB  by  corporations,  when  they  abate,  17 
informations,  when  they  abate  bv  death  of  relator,  17 
when  suits  abate  by  marriage  ox  font  sole  plaintiff  145 
effect  of  death  of  husband  before  revivor,  146 

of  wife  defendant,  201, 202 
by  bankruptcy  of  plaintiff,  75,  76 
by  death  of  sole  assifirnee,  81 
bankruptcy  of  defendant,  no  abatement,  229 
not  occasioned  by  infant  plaintiff  attaining  twenty-one,  100 
effect  of,  upon  sequestration,  1275 
motion  to  dismiss,  when  made  upon  abatement,  954 

where  suit  defective  by  bankruptcy,  957 
order  that  assignees  m^y  file  supplemental  bill,  957 
order  upon  i£atement  differs  from  ordinary  motion  to  dismiss 
'    for  want  of  prosecution,  958 
pleas  in  abatement,  713 
effect  of  abatement  upon  commission  to  examine  witnesses,  1110 

where  action  at  law  directed,  1322 
what  abatement  remedied  by  revivor,  1696, 1697 
when  death  of  par^  does  not  cause  abatement,  1698 
ef^t  of  abatement  upon  proceedings  in  the  cause,  1715 
orders  for  payment  of  money  pending  abatement,  2033 
abatement  after  an  appeal  to  tne  House  of  Lords,  1648 
when  new  tuhpana  to  hear  judgment  necessary  afier  abate- 
ment, 1174 

ABODE, 

necessity  to  state  plaintifi's  abode  in  the  bill,  408, 625 
omission  to  state  cause  of  demurrer,  409 

or  motion  that  plaintiff  may  give  security  for 
costs,  409 

ABROAD, 

bankrupt  cannot  sue  for  property  abroad,  71 

where  parties  to  the  suit  abroad,  266 

practice  where  they  subsequently  become  amenable,  237 

service  of  avboana  on  defendants  abroad,  510 

persons  abroaa  not  affected  by  statute  of  limitations,  739 

commission  to  examine  witnesses  abroad,  1094 

ABSCONDING, 

to  avoid  service  of  aubpana,  514 

Cutting  in  an  answer,  545 
\,pro  cor\fe930j  against  absconding  defendant,  572 
when  order  to  take  bill,  pro  confesao^  absolute  in  the  first  instance,  582 

180* 


r 


ABSENCE  OF  PARTIES, 

advftDtAge  of,  how  taken,  ^4 
decree  will  not  bind  abaenteet,  34S 
demurrer  for  WB.m  of  partis,  iilO 

ABSENCE  OF  WITNESS, 

when  ground  for  a  new  thaj^  iSlO 

ABSOLUTE, 

in  whni  manner  decree  made  absolnta  agvin^l  ao  tn&ul,  W^M 
in  what  manner  decree  to  take  bill  pro  eon/ssio  made  tb«teBi  Wl 

ABSTRACT, 

deliveiy  of,  how  compelled,  1413 

nile  regard  ID  g  production  of  de^  mentioiied  m  al»ttaicu  HU  sMtH 

Masters  report  on  title^  1415 

ACCESSION  (QUEEN^S), 
jndicioily  noticed,  60^ 

ACCOUNT, 

certainty  reqnifed  in  bills  for,  4^ 
pnictice  when  defendant  seU  op  itaied  account*  4^35 
whatsttch  an  account  as  to  give  jurifidicttoii  in  equitj^^ 6U 
what  sufficient  evidence  to  entitle  plaiotiff  to  a  decree,  tl9S 
method  of  talcing  accounts  before  Master,  1418,  1419  aitd  ilo4fl 
where  voucher  not  neceBsaryf  1425  and  note 

where  debtor  and  creditor  aecowau  la,  W 
charge  and  further  charge,  1421 
discharge,  production  oi  voucberOf  14!£I4 
what  allowed  in,  14%),  1430 
wiiat  are  just  allowances,  1430  aod  nota 
of  makin|r  restB  in  accounts^  1434  and  nnte^ 
-of  direeiion  not  to  disturb  settled  accounts^  1434 
of  surcharging  and  falsifying,  766 
computation  of  interest  on  accounts,  1485  and  notes 

when  Master  may  calculate  ialenit  beyond 

penalty,  1436  and  note 
upon  simple  contract  debU,  1439, 1440  m 

note 
to  date  of  report,  1442 
subsequent  interest,  1442 
computation  with  rests,  1442, 1443  lod  note 
dividends  in  bankruptcy  treated  as  payments  on  account,  1443 
plea  of  stated  account,  761  and  note 

form  of,  762,  763,  and  notes 
how  account  set  out  in  answer,  633 
merchants'  accounts  excepted  out  of  statutes  of  limitatiaoi»730,731i 

notes 
receiver's  accounts,  1996 

in  what  manner  passed,  1996 
decree  for  account  in  case  of  injunction,  1897. 

ACCOUNTS  PRELIMINARY,  2074 
ACCOUNTANT, 

trustees  allowed  to  employ,  1431 

ACCOUNTANT-GENERAL, 

practice  in  his  office  with  respect  to  paying  money  into  court,  2034 
transferring  stock  into  court,  2026 
depositing  exchequer  bills  and  specific  articles,  20^ 
investment  of  cash,  2027 
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ACCOUNTANT-GENERAL  —  amimwd. 

payment  of  mooey  out  of  eoart,  2094 
traosferriog  funds  to  a  separate  account,  2034 
practice  in  payment  or  exchan^  of  exciiequer  bills,  2036 

when  an  order  for  payment  is  am)^ed  agaiast,  2037 
practice  under  railway  acta,  2123 

ACCOUNTANTS  TO  THE  CROWN, 

may  have  relief  in  equity,  168 

ACKNOWLEDGMENT,  ¥ 

what  sufficient  to  take  a  case  out  of  the  statute  of  limitations,  797, 741 

ACQUIESCENCE, 

effect  of,  upon  special  injunction,  1859 

ACT  OF  BANKRUPTCY —w&BAifXBUPTCT. 

ACT  OP  PARUAMENT 

informations  under,  10 

plea  of  private  act,  753 

Vide — Statutory  Ju&iSDicxiosr. 

ACTION  AT  LAW, 

iniunction  to  restrain  action  at  law  upon  irregular  contempts,  563 

effect  of,  upon  wife's  right  by  survivorship,  147, 148 

examination  of  witnesses  abroad  in  aid  or,  1096 

bill  retained  with  liberty  to  bring,  1200, 1319 

in  case  of  dower,  1343 

in  what  cases  directed,  1320 

proceedings  for  new  tnal,  1320, 1323 

production  of  documenti  at  trial,  1321 

parties  to,  1322 

abatement  by  their  death,  1322 
costs  of,  1322 

motion  that  plaintiff  may  give  security  for,  1322 

ADDRESS, 
of  bUl,  408 

names  and  addresses  of  plaintiflb,  408 
^  of  petitions,  1802 

ADJOURNMENT, 

of  commission  to  examine  witnesses,  1085 
of  cause  after  publication  enlarged,  1136 
in  the  paper  for  thet  day,  1188 
upon  payment  of  costs  of  the  day,  1188 

ADJUDICATION  iR  BANKRUPTCY, 
validity  of,  how  disputed,  83 

ADBKNISTRATION, 

letters  of,  in  what  cases  necessary,  251 

where  no  representative  in  England,  282 
special  ^pranted  where  executor  abroad,  under  38  Geo.  HI.  c.  87, 252 
prerogative  probate,  when  necessary,  dS5 
rule  in  Accountant-general's  office  with  respect  to^  2032 

ADMINISTRATION  OP  ASSETS, 
costs,  in  suits  for,  1567 

of  personal  representatives,  1567 

of  creditors,  1567 

where  superior  incnmbranceis  consent  to  sale,  1569 

does  not  deprive  executor  of  right  of  retainer,  1569 

where  the  fund  in  court  sufficient,  1570 


ADMINISTRATION   OP  ASSETS  — <»ntmue«£. 
cosU,  of  legmteee,  1571 

where  legfacy  is  cotitio^eni,  1571 
whftt  coets  allowed  to  next  of  kiii,  1573 
out  of  what  fund  the  costs  nje  to  be  pai^  1574,  d  leg. 
wbeti  out  of  the  general  residue,  1575 

when  costs  will  be  ordered  out  of  pwtkulii  lef- 

acies,  1577 
wl^  apportioned  to  different  fands,  157d 

ADMINISTRATOR,     * 

may  ^e  bUl  before  administration,  367 
need  not  describe  himself  mi  iucli,  410 
CQ^la  of,  1505 

ADMINISTRATRIX, 

whether  \n  fults  m^net  ordered  to  answer  apart  from  bualfSfi^SiJ 

ADMIRALTY^ 

demnrr^r  because  matter  ii  within  the  jurisdiction  of,  612 
plea  of  sentence  by  court  of,  759 

ADMISSIONS, 

cannot  be  made  on  the  part  of  an  infant,  917 

extent  of  admLsi^ions  by  demurrer,  5^*9 

general  nature  of*  973 

on  the  record,  J>74 

when  defendant  maj  read  pliind^s  bill  at  law,  976 

when  tn  equity,  976 

by  answer,  D77 

where  feet  is  char^^d  to  be  in  the  knowledge  of  the  defenJiM^ST? 
and  note 

answer  always  evidence  against  the  defendant,  977,  note 

practice  as  to  reading  defendant's  answer,  978 
infant's  answer,  980 
answer  of  idiot  or  lunatic,  980 

when  answer  of  wife  may  be  read  against  herself,  196 

of  one  defendant  against  another,  981,  9&1,  notes 

where  only  one  witness  in  opposition  to  defendant's  answer,  983  to 

985,  notes 

when  the  cause  is  heard  on  bill  and  answer  effect  to  be  gi^en  an- 
swer, 984,  note 
when  one  witness  is  corroborated  by  circumstances,  985  and  note 
circumstances  without  witness    may  overcome  denial  of  aMwcr, 

986,  note 

issue  granted  when  answer  contradicted  by  one  witness,  987  and  note 

by  agreement,  988 

rule  that  admissions  must  be  specifically  noticed  in  the  pleadings,  9^ 

of  ordering  admissions  when  an  issue  directed,  1296 

of  admissions  by  parol  before  the  Master,  1380 

ADVANCE  OP  CAUSES. 

what  causes  may  be  advanced,  1176 

of  setting  down  as  short  causes,  1 177 

at  the  instance  of  the  defendant,  1178 

of  consent  causes,  1179 

advancing  causes /wioybrmo,  1180 

of  advancing  cross  causes  or  supplemental  causes,  1181 

ADVANCE  OUT  OF  FUND  IN  COURT, 
to  defray  the  costs  of  a  trial,  1319 
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ADVERSE  POSSESSION, 

when  the  possession  of  trustee  is  ad?ene,  735 
plea  of,  770 

ADULTERY  (of  Wife), 

effect  upon  her  right  to  maintenance,  128 
to  a  settlement,  140 

ADVERTISEMENTS, 

for  the  next  of  kin,  creditors,  &c.  tocome  in,  1400 
peremptory  advertisement  1401 
m  the  East  Indies  or  Colonies,  1041 

ADVOWSON, 

origin  of,  how  allejged  in  a  bill,  413 
partition  of,  how  e&cted,  1335 

AFFIDAVIT, 

proceeding  upon  affidavit  when  infants  are  concerned,  318, 1381 

where  solicitor  has  acquiesced  in  infimt  bound,  95 
that  there  is  no  settlement  of  wife's  money,  117 
on  motion  for  leave  to  amend  bill  by  adding  new  co-plaintifl^  341 
in  what  cases  bill  must  be  accompanied  fay  affidavit,  449 

demurrer  because  not  accompanied  by  affidavit,.  655 

feneral  nature  of,  1769 
efore  whom  sworn,  1769, 1770,  and  notes 
terms  upon  which  court  will  receive  affidavits  sworn  abroad,  1772 
form  of,  and  title,  1774, 1775,  and  note 

of  jurat,  1776 
substance  of  affidavit  and  new  facts  stated,  1776,  and  note  (1) 
effect  of  irre^laritjr  in  jurat,  856 
scandal  and  impertinence  in,  1776, 1777,  and  note 
solicitor  may  be  ordered  to  pay  the  costs  of  impertinence  in,  1777, 

and  note 
time  of  swearing,  1777 

for  filing,  1779 
office  copies  should  be  in  court,  1778 

filed  in  court  may  be  used  before  the  Master,  1779 
but  not  viee  vervo,  1779 
for  special  injunction,  by  whom  sworn,  1890 
what  must  be  proved  bv  affidavit  on  motion  for  special  injunction,  1891 
rule  as  to  reaaing  affidavits  before  answer,  1896 
on  motion  to  dissolve  injunction,  1896 
in  support  of  writs  for  ne  exeai  refmo^  1938 
when  allowed  on  motions  for  production  of  docnments,  2066 
reception  of,  in  references  under  decree,  1381 

under  motions  or  petitiona.  1388|  2095 
in  discharge  of  accounts,  1425 
in  repljr  before  the  Master,  when  admissible,  1383 
of  merits,  in  case  of  substituted  service,  503 

AFFIRMATION, 

persons  entitled  to  answer  upon,  844,  845 
form  of,  845 

AFTER-ACaUIRED  PROPERTY, 

of  bankrupt,  in  what  cases  liable  to  his  debts,  73 
difference  between  bankrupt  and  insolvent  debtor,  74 
AGENCY, 

trustees  not  allowed  to  charge  for,  1432 

unless  another  person  employed  as  agent  or  un- 
less proper^  in  the  East  Indies,  1433 


lgents, 

mibstimted  sen  ice  upon,  505*. 

trhen  xhej  must  be  mAde  parties  to  ffuitt  a?  fiefeDdaiils,313j  344,345 

empb^ment  of,  w-ill  Dot  destroy  privity,  375 

when  comfi^unicationa  between  ihem  end  their  employers  prin!ef«4 

642,  im,  644, 2060 
nglice  to,  notice  to  the  piiocipol,  774 
entitled  to  their  costs  out  of  the  estate,  1554 
lieti  of  town  agents  upon  papers  la  their  hands,  2T34 

IGREEME4VT 

for  assignment  of  wife'i  chattels  real,  161 

when  it  must  be  %v erred  to  be  signed  and  in  writing,  107 

plea  of,  to  pat  an  end  to  a  euit^  763 

parol  agreement,  epeeifie  perfonnance  of,  966 

for  sales  under  decree,  1473 

proof  off  hy  letterSf  need  not  be  fitajnped,  1187 

answer  in  aid  of  plea,  778 

M1A3  DISTRINGAS, 

to  enfoice  appearance  of  corporation,  535 

in  what  cases  may  sue,  5^  53,  note 

may  have  discovery  in  aid  of  suit  in  a  foreign  country,  5df  Qott 

when  liable  to  m  e^eat  rtgno^  55,  56,  note 

when  prisoner  of  war,  56  * 

right  of  alien  enemy  to  sue,  suspended,  34,  note,  58 

plea  of  alien  enemy,  60 

security  for  costs,  60 

when  husband  an  alien,  wife  may  sue  alonti  111 

plea  that  plaintiff  is  an  alien,  718 

answered  by  treaty  of  peace  after  plea,  34,  note 

court  will  notice  the  treaty,  ib. 

plaintiff  becoming  alien  enemy  after  suit,  34,  note 

plea  that  defendant  is  an  alien,  779 

when  required  to  give  security  for  costs,  35,  note,  38,  note,  60 

when  application  K)r  security  to  be  made,  36,  note 

form  in  which  given,  39,  note 

who  to  fix  amount,  ib. 

what  constitutes  an  alien  enemy,  57 

effect  of  a  person  so  being,  58 

proof  of  debt  on  behalf  of;  admitted  but  dividend  postponed,  58 

effect  of  war  breaking  out  after  suit  commenced,  34,  note,  59,  note 

ALLEGATION, 

positive,  demurrer  for  want  of,  625 

general,  when  sufficient  to  let  in  proof  of  special  facts,  993 
as  insanity,  misbehavior  in  office,  notice,  &c  994 
in  cases  of  pedigree,  995 
responsive,  in  civil  and  ecclesiastical  courts  different  from  answer, 
814 

ALLOTMENT, 

of  shares  under  commission  of  partition,  1336 

ALLOWANCES, 

meaning  of  "all  just  allowances,"  1430,  1586 

ALMANAC, 

course  of,  judicially  noticed,  603 
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llternative  defences 

different  firom  inconsistent  defences,  B16 

AMENDMENT  OF  BILL, 

in  what  cases  permitted,  454,  455,  fti  notes 
as  to  narties  liberally  allowed,  341,  in  note 
amendments  proposed,  how  to  be  stated,  455,  note 
form  part  of  original  bill,  ib. 
cannot  be  made  by  adding  supplemental  matter,  ib. 
when  application  to  amend  made,  477,  note 
by  alteration  of  parties,  456. 

by  striking  out  name  of  a  plaintiff,  457 

to  a  bill  of  discovery,  457 
by  substituting  one  plaintiff  for  another,  457,  note 
after  publication,  4£^ 
after  decree,  459 
what  facts  may  be  introduced  by,  460 
exceptions  to  rule  that  subsequent  facts  cannot  be  introduced  by 

amendment,  460 
extent  of  alteration  allowed  upon,  462 

whether  bill  for  discovery  converted  into  relief,  463 
in  case  of  cross  bill,  465 
costs  where  new  case  made  by  amendment,  46(5 
by  order  before  answer,  469 

in  injunction  causes,  469 
proposed  amendments  must  be  stated  and  verified,  469,  note 
m  what  form  amendments  to  be  made,  470  and  note 
costs  of  amendin|f,  464,  471 

must  be  paid  before  appearance  enforced,  471 
after  answer  and  before  replication,  471 

to  rectify  clerical  errors,  472 
after  insufScient  answer,  473. 
to  whom  application  made,  473 
second  order  to  amend,  475  , 

how  long  jurisdiction  of  the  Master  continues,  476 
after  replication,  477 

to  add  parties,  478 
after  publication,  478 

when  replication  must  be  withdrawn,  479 
must  be  special  circumstances,  478,  note 
by  order  made  at  the  hearmff,  480 

upon  argument  of  demurrer,  481  and  note,  670 
in  prayer,  480  and  note,  482,  note 
aft^r  plea,  482, 660 
after  appeal,  481,  note 
without  prejudice  to  an  injunction,  484 

^     special  application  for  re-amendment,  484 
after  insufficient  answer,  485  and  note 
order  to  amend  and  defendant  to  answer  exceptions,  486 
in  case  of  special  injunction,  487 
subpcena  to  answer  amendments,  487,  488  and  pote 
after  demurrer,  664 

entered  on  payment  of  209.  costs,  664 
set  down,  665 
allowed,  668 
after  partial  demurrers,  925 
a  waiver  of  exceptions  for  insufficiency,  880 
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AMENDMENT  OF  ANSWER, 

in  whut  ca^e^  permitted^  911,  912  Eod  note 

usual  now  to  £l10  Bupplemental  wiswer,  &  1 3^  914 

still  permitted  in  matters  of  error  or  mailer  of  form^  91 1^  note,  91T 

AilENDMENT  OP  DEMUEREE, 

when  pennitted,  G67j  674 

AMENDMENT  OF  MASTER'S  REPORT,  1502 

AMENDMENT  OF  PLEA, 
in  what  cases  allowed,  804 
leave  for,  how  obtfilned,  605 

ANCESTOR, 

admi^bn  nf  wlU  by,  bi&ds  iufaiit,  ^17 

ANNUITANTS, 

when  necessary  paiuea,  375 

ANNUITIES, 

tntereet  on  arrearH,  1433< 

inquiries  as  to,  1411 

land  c«iiQ4>t  be  decieed  on  bill  for,  436 

amais  CMinoi  be  eeiaed  on  sefjuestratiOD,  I960 

bill  for,  need  not  stale  regbtration,  417. 

aep&rate  anawer  of  &  married  womacj  193,  549 
of  liuaband,  192. 

ahould  have  an  order  to  wmrrant  it,  103 

form  of  jurat,  871 

effect  of  wife's  separate  answer,  195. 

of  husband  crtnnot  be  read  against  wife,  IS'* 
of  a  person  of  weak  intellect,  225,  370 
of  lunatic  how  made,  202,  203  and  notes 
of  infant,  203,  204  and  note 

ANSWER, 

of  infants,  effect  of,  214,  867,  note 

how  enforced  against  an  infant,  534,  537 

how  guardian,  ad  litem,  appointed,  866 

duty  of,  203,  204  and  note 
how  answer  sworn  to  by  guardian,  867 
form  of  commission  to  appoint  and  take  answer,  868 
when  infant  abroad,  870 
to  amended  bill,  456 
nature  of  answers,  813 
statement  of  defendant's  case,  814 
of  answering  the  plaintiff's  case,  819 

not  bound  to  answer  unless  specially  interrogated,  820,  821,  note 
effect  of  general  interrogatory,  821,  note 
objections  to  discovery  3iat  may  be  raised  by,  821,  826, 827,  note 
immateriality  when  ground  for  objections,  823 

Master  can  decide  upon,  824 
rule  that  a  defendant  must  answer  fully,  826,  827  and  note,  828,doUi 

830,  note 
how  ^ected  by  order  of  August,  1841,  826 
whether  defendant  can  refuse  to  answer  upon  a  general  objection  to 

the  bill,  828 
the  manner  of  answering,  830 
in  what  cases  answer  must  be  positive,  830,  831  and  notes 
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\NSWER  —  cofUinwd, 

as  to  facts  not  in  defendant's  knowledge,  831  and  note 

defendant  must  be  diligent  to  acquire  information,  8d2^d  note,  833 

answer  must  be  direct,  833  and  note 

effect  of  words,  belief,  &c.,  832  and  note 

as  to  setting  out  accounts,  833 

as  to  possession  and  description  of  documents,  834 

when  deeds  roust  be  set  out  in  hoe  verbtij  834 

general  denial,  not  sufficient,  835 

denial  must  not  be  by  negativepregnant,  834,  835  and  note 

of  impertinence  in  answers,  837,  838,  839^  notes 

to  amended  bill,  839 

of  the  form  of,  840 

costs  of  separate  answers,  840 

of  the  title  of  answers,  841 

motion  to  take  answer  off  the  file  for  irregularity,  841 
general  saving  in  answers,  842 

substance  of  answer,  general  traverse,  signature  by  counsel,  842, 843 
signature  of  defendant  843,  844 
form  of  oaths  and  affirmations,  845 

in  what  cases  dispensed  with,  846, 847  and  notes 
of  corporation  is  put  in  without  oath,  844,  note 
before  whom  answer  to  be  sworn,  844,  845,  note 
of  taking  and  filing  answers,  848 

time  for  answering,  849  and  note 

to  amended  bills,  849, 850 
Master  may  enlage  time,  851 
impose  terms,  852 
of  swearing  to,  853,  854 

before  whom  to  be  sworn,  844,  845  and  note 
in  town  cause,  853 
where  defendant  a  prisoner,  854 
or  a  foreigner,  or  deaf,  dumb,  or  blind,  855 
where  answer  upon  honor,  854 

after  swearing,  should  not  pass  out  of  possession  of  officer* 
of  the  court,  856 
of  taking  by  commission,  856 
form  of,  858 
return  to,  859,  863 

when  defendant  a  peer,  corporation,  Quaker,  Jew,. 
Pagan,  859,  860 

in  a  foreign  countiy,  860 
execution  of  conmiission,  861 
caption,  862 
second  commission  not  without  special  order,  864 

costs  of,  864 
enforcing  return  of  commission,  865 
irregularity  in  —  how  remedied,  865 
commission  where  defendant  an  infant,  868 

where  defendant  of  unsound  mind,  870, 87 1 
exceptions  to  —  vide  ExcEprioif,  872 
further  answers  and  answers  to  amended  bills,  908 
within  what  time,  908 
part  of  original  bill,  909  and  note 
form  of,  910 
amending  answers  and  supplemental  answers,  912,  note  (1) 

supplemental  answers,  when  permitted,  913  and  note 

181 


from  what  time  aoswer  to  be  deemed  sufficient,  921 
no  decree  when  only  one  witness  against  answer  ufK 
note 

aecus  where  corroborative  circumstances,  I 
in  such  cases  an  issue  sometimes  directed, 
when  answer  will  be  directs 
practice  as  to  reading  answer  hy  plaintiff,  978 

reading  answer  before  Master  by  defendant 

1425, 1426 
as  evidence  against  another  defendant,  961, 
in  favor  of  a  co-defendant,  981  and  note 
answer  of  one  partner,  682 
of  wife  not  eviaence  against  husband,  482,  note 
of  obligee  not  against  his  previous  assignee,  982,  nol 
of  principal  debtor  not  against  his  surety,  982,  note 
effect  of  allegations  in  answer  responsive  to  the  bill, 
not  responsive  to  the  bill,  984,  in  note 
when  case  is  heard  on  bill  and  answer,  ib. 
effect  of  allegations  in  answer  not  positively  stated,  9i 
or  as  within  defendant's  knowledge,  ib. 
or  evasively  stated,  985,  note 
where  answer  on  oath  Lb  waived,  985,  note 
answer  accompanying  demurrer,  659 
in  support  of  plea,  692 
in  aid  of  plea,  712 
to  supplemental  bill,  1682 
to  bill  of  revivor,  1711 
to  prevent  an  injunction,  1814 
to  appeals  in  the  House  of  Lords,  1641 

APPEALS  TO  THE  HOUSE  OF  LORDS, 

order  to  amend  bill,  made  at  the  hearing  of,  i 
to  the  House  of  Lords  after  decree  by  defaul 
will  lie  for  mistake  in  directing  an  issue,  1281 
difference  between  appeal  to  House  of  Lords 

ror,1222 
whether  enrolment  of  decree  necessary  befor 
from  what  decree  appeal  lies  to  the  House  of 
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APPEALS,  ETC.  — continued 
postponement  of  appeals,  1647 
abatement  of  suit  pending  appeal,  1648 
of  the  hearing  of  appeals,  1649 
costs  of  1650 
of  evidence  on  appeals,  1651 

APPEALS  TO  THE  COURT  OF  CHA?^CERY  —  tmfe  REHEAWwe 

APPEARANCE, 

process  to  compel,  495 

where  no  service  of  subpcena  can  be  effected,  514 

of  compelling  appearance  after  service,  517 

of  attorney-general,  peers,  members   of 
parliament,  531 

of  officers  of  the  court,  533 

of  infants  or  persons  of  unsound  minds, 
204,  note  534 

of  defendants  out  of  jurisdiction,  535 

of  married  womeh,  535 

of  corporations,  5^ 
costs  of  entering  appearance  for  defendant,  536 
different  forms  of  appearance,  588, 589  and  notes 
by  husband  and  wife,  589,  590  and  note 
by  infants,  590  and  note 
by  idiots  and  lunatics,  590  and  note 
voluntary,  how  effected,  590 
when  appearance  necessary  to  amended  bills,  592 
of  preferring  costs,  592 
when  bill  prays  injunction,  592  and  note 
of  appearance  gratis,  593  and  note 
consequences  of  appearing,  594 
appearance  with  the  registrar,  595 
form  of  conditional  appearance,  596 
substituted  appearance,  597 

APPOrNTEES, 

of  feme  covert  when  parties  to  a  suit,  272 

APPOINTMENT, 

of  new  trustees  by  the  Master,  1446 

power  to  appoint  trustees  directed  to  be  inserted  in  a  deed  for  ap- 
pointing new  trustees  of  a  charity,  21 14 

APPOINTMENT  OF  GUARDIAN  — rirfc  Guardiaw. 

APPORTIONMENT, 

of  costs  between  parties,  1550 

APPROPRIATION, 

effect  upon  wife's  right  by  survivorship,  148 

ARBITRATION, 

agreement  to  refer  not  enforced  by  bill,  769 
judge  cannot  refer  an  issue  to  arbitration,  1300 
effect  of  a  reference  of  an  issue  to  arbitration,  1316 

ARBITRATORS. 

not  parties  to  bills  to  impeach  award,  344 

unless  in  cases  of  misconduct  to  pay  costs,  344 
may  plead  award,  but  must  answer  to  fraud  and  corruption,  344,  768 

ARGUMENTS, 

should  not  be  pleaded,  601 


ARTICLES, 

libellua  articulatua,  foundation  of  interrogatorie 
marriage  articles,  specific  performance  of,  deer 
articles  to  discredit  witness,  form  of,  1158 

coarse  of  proceeding  upon, 
nature  of  examination  pei 

and  note 
form  of  interrogatories  upc 

ASSETS, 

admission  of  assets  protects  defendant  from  dii 

costs  in  suits  for,  1567  d  itq. 

vide  —  Administratiow  of  Assets. 

ASSIGNEE, 

husband's  of  wife's  property,  130 

wife's  riffht  to  maintenance  ffood  against  him, 

where  she  has  only  life  interest,  136 
of  mortage,  when  necessary  party,  242 
how  assignee  of  bond  bringing  action  in  princ 

504 
pendtnte  lite,  not  necessary  party,  323 
in  cases  of  voluntary  assignment,  249,  note 
otherwise  in  case  of*^  assignment  by  operation  < 

ASSIGNEES  OF  BANKRUPTS  AND  INSO 
entitled  to  call  for  fresh  security  for  costs,  40, 
proceedings  of  bankrupts  when  they  refuse  to  i 
cannot  be  sued  by  banxrupt  for  surplus,  71,  73 
property  of  bankrupt  vested  in  them,  71 
suits  by,  without  concurrence  of  creditors,  77 
effect  of  death  of,  and  appointment  of  new,  81 
suits  bv,  where  one  partner  is  bankrupt,  82 

when  validity  of  bankruptcy  may  be  dispu 
of  bankrupt  defendant  brought  before  the  court 

230 
evidence  in  oripnal  suit  read  against,  230 


INDEX.  2165 

ASSIGNOR, 

of  chose  in  action,  may  be  joined  with  assignee  as  co-plaintiff,  249, 
note 

when  necessary  party  to  a  bill,  007 
whether  when  assignment  absolute,  248,  249  in  note, 
'  251,  note 

of  a  judgment,  or  of  shares  in  a  joint-stock  company,  250 
of  an  equitable  interest,  not  generally  a  necessary  party,  254 

VSSISTANCE,  WRIT  OF,  1267  and  note 
how  obtained,  1281  and  note 
no  previous  injunction  nor  writ  of  execution  now  required,  1280, 1281 

and  note 
granted  to  a  receiver,  1266 

ATTACHMENT, 

form  of  writ,  518, 519 

how  sued  out,  519 

how  directed,  520 

when  returnable,  how  sealed,  520,  521 

when  return  may  be  called  for,  521 

suing  out  in  forma  pauperis,  522 

when  considered  to  be  issued,  522 

execution  of,  522 

form  of  warrant,  523 

arrest  upon,  524 

putting  in  bail  to,  526 

difference  between  attachment  and  capias,  527 

forms  of  return  to,  529 

costs  of,  530 

to  enforce  return  by  commissioners,  865 

no  commission  without  order  afler  attachment,  858 

to  enforce  decrees,  1561 

is  not  bailable,  1552 

proceedings  upon,  1552 

lTTAINDER, 

origin  of  the  term,  64 
effect  of,  %b,  and  note 

in  treason,  in  felony,  on  real  and  personal  estate,  64,  65 
plea  of,  66,  719 
of  rare  occurrence,  64,  note 
effect  of  reversal  of  attainder,  ^ 

conditional  pardon,  67 
of  husband,  considered  a  civil  death,  110 

TTAINTED  PERSONS, 

in  what  cases  they  should  be  made  defendants,  231 

TTENDANCE, 

in  Master's  office,  1352 

parties,  entitled  to  attend,  1355 

default  in,  1355 

costs  to  be  paid  by  absent  party,  1355 

TTESTATION  OP  WILL, 
need  not  be  averred  in  bill,  419 

TTORNEY.    See  Solicitor. 

not  a  necessary  party  to  a  suit  for  purpose  of  producing  hiB  client^s 
deed,  2043 
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ATTORNEY  (Power  of), 

payment  of  jnonoy  out  of  court  tc 

ATTORNEY-GENERAL, 

party  to  a  suit  for  the  property  of 

OD  beh&lf  of  crown 

of  tbe  % 


1 


hii3  Tight  to  cottB,  11,  1584 
may  atieDd  by  different  soHcitor 
when  made  a  defeiidant,  167 

not  protected  ffom  discovery 
whore  rjg'bts  of  the  crown  u 
where  the  crown  concerned 

171 
distinction  when  in  gifts  to  a 
were  given  to  tnt 
ftppes ranee  of,  bow  enforced 
answer,  bow  en^>rced,  54B 

not  liable  to  eirceptit 
Bignnture  necessary  to  petit* 

ATTORNEY-GENERAL  OP  THI 

sues  on  her  behalf,  01} 

mftde  a  defendant  in  suitB  against 

ATTORNEY-GENERAL  TO  THJ 
fluea  on  bis  behalf,  21 
made  a  defendant  in  suits  against 

ATTORNMENT, 

tenants  ordered  to  attorn  to  seqnei 
proceedings  where  they  re 
to  receivers,  how  enforced,  1983, 

AUCTION, 

purchasers  of  different  lots,  cannot 
where  they  claim  unde 

AUCTIONEER, 

may  be  joined  in  bill  as  co-plaintii 

employed  to  sell  estates  in  the  cou 

must  not  be  a  London  a 

remuneration  of,  and  security  from 

AUTHORITY, 

to  file  a  bill,  352 

from  whom,  and  in  what  fon 

practice  where  bill  filed  witb 

special,  to  defend  a  suit,  not  neces 

when  previous  sanction  of  court  n( 

AUTRE  DROIT, 

persons  suing  in,  cannot  be  admitt 

AVERMENT, 

contrary  to  what  court  has  judicial 

averments  in  pleas,  687 

use  of,  in  corroboration  c 
aflSrmative,  689 
negative,  690 
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WARD, 

effect  of,  upon  wife's  right  by  survivorehlp,  150 

bills  to  impeach,  344 

demurrer  upon  the  ground  of,  613 

pleas  of,  767 

lAlL,  ^ 

of  putting  in  bail  to  an  attachment  on  mesne  process,  526 
attachment  and  execution  not  bailable,  1252 
assignment  of  bail  bond,  526 

lAILIFF  (SHERIFFS), 

duty  of,  in  making  arrests  under  attachment,  524 

!ALANCE, 

interest  on,  not  decreed  under  prayer  for  general  relief,  439 
on  hearing  on  further  directions,  1507 
ANISHMENT, 

of  husband,  a  civil  death,  110,  and  notes 

lANK  (OF  ENGLAND), 

when  made  a  party  in  a  suit  to  restrain  a  transfer  of  stock,  184 
effect  of  statute  40  Geo.  III.  c.  36 ;  185 

notice  upon  the  bank,  187 
whether  bank  must  take  notice  of  a  specific  devise  of  stock,  188 
inspection  of  the  bank  books,  1362 

effect  npon,  of  restraining  order  under  5  Vict  c.  5,  sec.  4 ;  1917 
of  writ  of  distringas,  1918 

ANKRUPT, 

when  defendant  becomes,  fresh  security  for  costs  necessary,  40,  note 

may  petition  in  forma  pauptris^  44 

all  his  property  vested  in  his  assignees,  68,  note 

when  he  may  sue,  at  law,  69 

in  equity,  69 
cannot  sue  his  assignees  for  an  account,  71 

for  property  abroad,  71 
when  certificated  may  sue  for  afier-acquired  property,  73 
plea  of  bankruptcy,  75,  719 
that  defendant  is  bankrupt,  719 
effect  of  bankruptcy  after  suit  commenced,  75 
motion  to  dismiss  on  bankruptcy  of  plaintiff  957 

of  defendant,  959 
when  an  injunction  has  been  obtained  by  bankrupt  plaintiff,  77 
suits  by  assignees  without  the  concurrence  of  creditors,  80 
effect  of  deaUi  of  assignee,  and  Uie  appointment  of  new  one,  81 
suits  by  assignees  where  one  partner  only  is  bankrupt,  82 
proof  in  support  of  commission,  82 
when  made  defendants  to  suits,  226, 302 
bankruptcy  of  defendant,  no  abatement,  229, 959 
abatement  by  death  of  defendant  assignee,  230 
evidence  taken  against,  read  against  assignee,  230 

ANKRUPTCY, 
court  of,  ^ 

proceedings  by  bankrupt  to  dispute  adjudication,  83 
act  of,  in  what  cases  disputed,  84 
of  husband,  its  effect  upon  wife's  right  by  survivorship,  152, 153 

AR, 

pleas  in,  715 
trial  at,  1296 


BELIEF, 

in  an  answer,  et]ulvat6nt  to  an  admiasioD,  960 

BIDDER.    Ske  Pcacn^sER. 

BIDDINGS, 

opening  biddings,  rale  m  ta,  1465  ♦ 

efleciof,  14(fiO 

afler  the  MaJter*a  report  haa  been  i^ufiitnei,  U'l 
in  Cftsea  of  fraud,  1-171 
terras  of  the  order  ui>on,  1473 
proceedings  on  re-sale,  1472 
BILL, 

difTerent  sorts  of,  351 
authority  lo  file,  352 
obtaining  previoua  sanction  to  iile,  355 
by  whom  prepared,  357 
signature  of  counsel,  357|  and  note 
of  party,  357,  and  note 

objection  for  want  of,  358 
general  nature  of,  359 
muAi  dJiow  plain tiff^s  rights  3G0 

and  jurisdiction  of  court,  360,  ttme 
interest  of  plai Otis' muat  be  existing,  3^ 
pluintifiT  executor,  must  etate  wiU  duly  proved,  363 

prerogative  probate  when  necessary,  365 
derivative,  need  not  have  prerogative  probata,  336 
may  file  bill  before  probate,  367 
profert  of  letters  test&inentaty,&;c.  36/,  and  note 
all  acts  prelim mary  to  plaintiff's  title  must  be  averred,  369 
of  showing  a  derivative  title,  w^'O 

in  setting  out  pedi^e,  370 
where  plaintin  claims  by  privity,  370 
io  suits  between  mortgagor  and  mortgigee, 
lessor  and  lessee,  principal  andageDt,371 
of  stating  case  against  defendant,  372 

not  the  same  certainty  required,  372 
plaintiff  must  show  that  defendant  has  inter- 
est, 372 

except  in  cases  of  members  or  oi* 

cers  of  corporations,  372 
attorneys  or  agents,  373 
must  show  privity  between  plaintiff  and  defendant,  ib. 

legatee  or  creditor  cannot  sue  testator's  debtor,  ib. 
employment  of  agents  does  not  destroy  privity,  375 
suits  by  principal  or  agent,  375,  note 
must  pray  proper  relief,  375 
prayer  essential  part  of  bill,  376,  and  note 
every  thing  to  be  proved  must  be  stated,  377 
need  not  state  matters  which  court  notice  judicially,  377,  note 
inquiry  not  directed  unless  ground  laid  in  pleadings,  377, 378,  and 

note 
must  be,  for  adequate  value,  378 
ground  of  the  rule,  378,  note 

seems  to  apply  to  cases  of  relief  and  not  those  of  discovery,  378,  note 
how  advantage  taken  of  inadequate  value,  379,  note 
for  whole  matter,  379  to  381  and  notes 

except  where  part  incapable  of  immediate  deci- 
sion, 381 


J 


INDEX.  2169 

BILL  —  continued, 

or  where  a  contract  is  to  do  several  things  at  sev- 
eral times,  38 J,  note 
whether  bill  for  partnership  accounts  must  seek 
dissolution,  382  and  note 
multifariousness  in,  383,  384.    See  Multifariousness. 
scandal  and  impertinence  in,  397.  • 

definition  of  impertinence,  399  and  note 
test  of  impertinence,  399,  note 
no  ground  for  demurrer,  401 
practice  in  taking  exceptions  for,  401 
of  the  form  of,  usually  in  nine  parts,  406 
address  of,  406 

in  different  states  and  courts,  408,  in  note 
names  and  addresses  of  plaintiff,  408 
when  necessary  to  state  citizenship,  409,  note 
security  for  costs,  when  omitted  to  be  stated,  409 
stating  part,  411 

must  show  plaintifTs  equity,  411  and  note 

must  contain  every  averment  necessary  to  give  plaintiff 

relief,  411,  note 
general  charge  of  matter  of  fact,  411,  note   . 
relief  on  facts  stated  in  answer,  when  facts  stated  in  bill 
^  are  disproved  or  are  defectively  averred,  41 1, 412,  note 

use  of  technical  expressions,  413 
manner  of  stating  deeds,  414 
statutoiT  re^ilations,  do  not  alter  pleadinra,  416 
mode  of  staung  an  agreement  by  letters,  418 
wills,  419 

need  not  aver  their  execution,  419 
statements  under  copyright  acts,  419 
instrument  in  writing  necessary  at  law  must  be  averred,  420 
of  the  certainty  required  in  a  bill,  421 
objection  for  want  of  certainty  taken  by  demurrer,  425 
charge  of  confederacy,  426 
not  necessary,  '^21,  note 
charging  part,  428 

charge  of  confessions,  conversations,  &.C.,  429,  note 
averment  of  jurisdiction,  430 
interrogating  part,  ib. 

general  interrogatory  entitles  to  full  disclosure,  432,  note 
prayer  for  relief,  434 

general  and  special  relief,  434,  note,  435,  note 
whether  prayer  for  specific  relief  necessary,  434,  note,  438,  note 
when  deficiency  supplied  under  prayer  for  general  relief,  435 
when  cause  allowed  to  stand  over  with  liberty  to  amend  prayer,  439 
latitude  in  cases  of  infants  and  charities,  440 
alternative  prayer,  441  and  note 
prayer  for  general  relief,  441 
waiver  of  penalties  and  forfeitures,  443 
prayer  for  process,  444 
letters  missive,  447 
prayer  for  injunction,  447 

ne  exeat  regno,  448 
bill  to  carry  decree  into  execution,  1689 
to  suspend  or  avoid  operation  of  decree,  1693 
in  what  cases  bill  accompanied  by  affidavit,  449  and  notes 
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BILL  —  coniimttd, 

suits  to  examine  ^itneases  dc  btne  tS9€^  453 

reason  for  requiring  an  affidavit  in  sdch  case,  452,  iwte 

omission  of  afEdavit  how  taken  advant&ge  of,  453 

filing  bill,  453 

amending  bilb  —  tntfe  AMEirtit^G  Bri,t.s,  454 

when  4efendant  may  read  plaintiff's  bill  at  law,  976 

when  bill  may  b&  read  as  admission,  075 

when  bill  in  anotbet  suit  maj?  be  read*  ^77 

bill  by  imbecile  person  taken  off  the  file,  ]06 

irregiilarity  in  amending  bill,  eatise  of  demurrer,  640 

BILL  {of  Discovery), 

where  an  isJiue  directed  not  filed  without  leave,  1299 
whether  can  be  taken  j^no  conftasOf  584 
whether  convertible  into  one  for  relief,  463,  (50G 

BILL  (taken  pro  con/tg^y 

preliminary  order,  570  and  note 

nature  of  the  proceedings,  571  and  note 

proceedjnjTs  under  stalutc,  571 

under  orders  of  1845*  574 

hearing,  decree,  and  subsequent  proceedings,  Iti,  577 

making  decrt^e  absolute,  579 

BILL  (Cross).    See  Choss  Bh^l. 

plaintiff  by  amending,  loses  priority  over,  456 
filing  cross  hill  no  waiver  of  costs  of  conteoipt*  SOS 
filed  for  discovery  converted  into  one  for  relief,  464 

BILL  AND  ANSWER, 

when  cause  should  be  heard  on,  966 

hearing  upon,  1188 

dismissal  upon,  and  costs,  1189 

replication  after  hearing  on  bill,  and  answer,  when  permitted,  1190 

BILL  (SUPPLEMENTAL),  1G53.    See  Supplemental  Bill. 
BILL  (ORIGINAL  IN  THE  NATURE  OF  SUPPLEMENTAL  BUI 
distinction  between  and  supplemental  bill,  1665 

BILL  OF  REVIVOR, 

form  of,  1705 

who  entitled  to  file,  1700 

after  decree,  1702.     See  Revivor. 

BILLS    IN    THE    NATURE    OF    BILLS    OF    REVIVOR.    S 
Supplement  and  Revivor. 

BILLS   OF   REVIVOR   AND   SUPPLEMENT.     See  Revivor  ai 
Supplement. 

BILL  TO  PERPETUATE  TESTIMONY, 

order  when  the  plaintiff  neglects  to  proceed  before  replication,  941 

after  replication,  948. 
in  what  cases  such  a  bill  may  be  filed  under  staL  5  &,  6  Victc.  ( 
2152. 

BILL  (of  Review).     See  Review  (Bill  of). 

BILL  (Interpleader).     See  Interpleader. 

BILL  OF  EXCEPTIONS, 

will  not  lie  upon  an  issue,  1305. 

BISHOP, 

party  in  a  suit  against  sequestrator,  256. 
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BISHOPRICKS, 

information  concerning  temporalities  of,  7 

BUND  PERSON, 

answer  of,  how  taken,  855 

BODLEIAN  LIBRARY, 

proof  of  ancient  records  deposited  in,  10*26 

BONA  NOTABILIA, 

where  none,  prerogative  probate  unnecessary,  3G4 

BONDS, 

thir^  years'  old  prove  themselves,  1017  and  note 
interest  on,  beyond  the  amount  of  penalty,  1436 
obligors  in,  when  necessary  parties  to  suit,  318 
sureties,  318 

BOOKS, 

production  of  before  Master,  1360 

BOROUGH  ENGLISH, 

customary  descent  in,  judicially  noticed,  603 

BOUNDARIES 

of  colonial  provinces  in  suits  relating  to,  24 

attorney -general  a  necessary  party  to  a  suit  respecting,  170 

decree  for  settling,  1341 

commission  and  proceedings  under,  1342 

BRITISH  MUSEUM, 

proof  of  documents  in,  1026 

BROKERS,  ^ 

employment  of,  will  not  destroy  privity,  375 
when  they  can  protect  themselves  from  discovery,  631 

CANCELLED  INSTRUMENT, 

bill  to  obtain  benefit  of,  not  accompanied  by  affidavit,  449 

CAPIAS, 

difference  between,  and  an  attachment,  527 

CAPTION  (of  Answer), 
form  of,  862 
must  agree  with  the  powers  of  the  commission,  862 

CASE, 

for  the  opinion  of  a  Court  of  Law,  not  stated  on  behalf  of  an  infant, 

96,217 
for  the  opinion  of  counsel  privileged,  640,  2065 

costs  of,  allowed  under  the  head  of  just  allowances,  1430 
for  the  opinion  of  a  Court  of  Law  when  directed,  1323 

proceedings  upon,  1325 
whether  Court  of  Equity  bound 

by,  1325     . 
costs  of,  1325 
CAUSE 

showing  cause  against  decree  by  infant,  221 

of  giving  infant  plaintiff  a  day  to  show  cause,  93 

hearing  cause,  1176,  1183 

setting  cause  down,  1177,  1184 

conduct  of  cause  in  Master's  office)  1348 

costs  in  the  cause,  what,  1507 


CAUSE  PAPER, 

how  list  made  out,  1176 
advaneiDg  c^iusea  in^  l]7d 

CAVEAT, 

effect  of,  in  preventing  enrolDaent,  1929 
forni  of,  1238 

CEPI  CORPUS, 

form  of  return  Xo  nn  attachment^  5^ 

CERTAINTY, 

of  the  cerUinly  required  in  a  bill,  422 
objection  for  want  of,  how  taken,  425,  €05 
of  the  certaitity  required  in  an  answer,  81 B 
reference  to  document  for  greater  certainty,  975 
effect  of, 
upen  motion  for  production  of  documents,  2056 

CERTIFICATE, 

of  appointment  of  assignee  in  bankruptcy,  72 

of  Maeter,  of  ecandal  an4  impertinence,  403 

difference  between  reports  and  certifieateis  of  Masteri  1475 

of  Master  with  respect  to  slate  of  a^aet^,  1476 

what  certificates  require  confirmation,  14S5 

toacing  Maiter'a  cerUficate  &m  to  costs  when  final,  1502 

how  objected  Ig^  IS 

CESTUI  QUE  TRUSTS, 

when  necessary  parties  to  suits  by  tmsteei,  276 

bilJ  OD  behalf  of  themselves  and  othei^,  268 

trustees  snng^  without  cevtui  que  tntst^  268 

eSect  on  coms  of  ctMui  cut  tntsf^  making  trustee  defendant^  }5^ 

sale  directed  when  cestui  que  ttiisi  for  life  entitled  to  co&t^j  lOT 

CHAMPERTY  AND  MAINTENANCE, 

demurrer,  because  discovery  may  subject  defendant  to  penalty  of, 627 

CHANCELLOR,  LORD, 
bills  addressed  to,  1 
bills  by,  addressed  to  the  Queen,  ib. 
signature  of,  to  a  decree,  1217 

CHANCERY, 

in  what  cases  information,  filed  in,  4 
a  Court  of  general  jurisdiction,  716 

CHAPELS,  DISSENTING, 
informations  relating  to,  15 

CHARGE, 

of  carrying  a  charge  into  Master's  office,  1420 
proceedings  thereupon,  1420 
further  charge,  1421 

CHARGES  AND  EXPENSES, 

under  head  of  just  allowances,  1431 

"  costs,  charges,  and  expenses,"  in  what  cases  allowed,  1586 

CHARITIES, 

informations  relating  to,  13,  14,  172 

distinction  in  gifls  to  a  charity  where  trustee  appointed,  172 
where  given  to  trustees  of  a  charity  in  existence,  174 
costs  in  suits  relating  to,  1584 

of  relators  in  chari^  cases,  20 
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CHARITIES — coniinued. 

charity  petitions  under  52  Geo.  III.  c.  101, 3097 

statutes  of  charitable  uses,  2096 

statute  43  Eliz.  c.  4,  how  far  adopted  in  the  U.  States,  2006,  in  note  (1 ) 

in  what  cases  summary  jurisdiction  exerted  respecting  ch&ritieB,  2099 

proceedings  upon  petition,  2101 

CHARITY  COMMISSIONERS  ACTS,  10, 2108 

CHARTER, 

corporations  established  by,  how  they  sue,  25 

CHATTELS  REAL, 

wife's  right  by  survivorship  in,  158 

CHESTER, 

Attom^^neral  of,  6 

Court  of  Great  Session  in  county  Palatine  of,  abolished,  5, 614 

CHILDREN, 

wife's  right  to  settlement  for  benefit  of  children,  137 

CHOSES  IN  ACTION, 

informations  for,  by  grantee  of  the  crown,  7 

efiect  of  sequestration  upon,  1259  to  1261,  and  notes 

CHURCH, 

informations  on  behalf  of  Queen  as  supreme  head  oi,  47 

CHURCHWARDENS, 

joining  in  suit  with  pauper,  42 

aNQUE  PORTS, 

attachment  issued  within  jurisdiction  of,  how  directed,  520 
demurrer  because  subject-matter  within  jurisdiction  of,  614 

CITY, 

being  county  of  itself,  attachment  how  directed,  520 

CIVIL  DEATH, 

of  husband,  what  is,  110 

CIVIL  LAW, 

judicially  noticed,  602 

proceedugs  in  Chancery,  borrowed  from,  813 

CLAIMS, 

before  Master,  advertisement  for,  1400 

limitation  of  time  in  brin«ring,  1401 

report  of  Master  upon,  14k)2 

effect  of,  ib. 

brought  in  after  report,  1405 

manner  of  bringing  in,  1407 

examination  of  claimant,  1378, 1407 

evidence  in  support  of,  1408 

effect  of  statute  of  limitations  upon,  1409 

right  of  claimant  to  except  to  report,  1410 

costs  of  establishing  claim  by  next  of  kin  or  creditors,  ib. 

CLANDESTINE  MARRIAGE  ACT,  11 

CLASS, 

parties  claiming  as,  how  they  sue,  238 
inquuy  as  to,  when  directed,  264, 1197 
how  inquiry  prosecuted  in  Master's  office,  1399 

182 


CLUB, 

members  of,  when  necessary  parties,  320 

COHABITATION, 

wife  declining,  not  entitled  to  maintenance,  127 
unmarried  woman  not  bound  to  confess,  628 

COLUERIES  AND  MINES, 
rule  as  to,  upon  sales,  1456 

upon  opening  biddings,  1469 

COLLUSION, 

bankrupt  may  sue  when  collusion  between  creditors 
71 

COLONIAL  GOVERNMENT, 
may  sue  in  this  country,  24 

COLONIES, 

bankrupt  cannot  sue  for  property  in,  71,  72 

in  suits  relating  to  boundaries,  attorney-general  a  pa 

COMBINATION  AND  CONFEDERACY,  CHARGE 
answer  to,  not  compellable,  427 
not  charged  against  a  peer,  ib. 
general  denial  of,  omitted  in  infant's  answer,  215 
need  not  be  answered  in  demurrer  for  multifiirioasnef 

COMMISSION  OF  BANKRUPTCY, 

cannot  be  impeached  on  bill  by  bankrupt,  70 

COMBOSSION, 

to  take  examination  of  feme  covert^  in  the  country,  11 

when  she  is  abroa 
to  appoint  guardian,  ad  Ztton,  for  infant,  868 
form  of,  to  appoint  guardian,  and  take  answer,  ib. 
to  take  plea,  791 
to  take  answer,  868 
comnran  dedimus,  857 
form  of,  to  take  answer,  plea  or  demurrer,  858 

when  defendant  a  peer,  corporation,  doaker, 
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:OMMISSION  TO  EXAMINE  WITNESSES, 

prayer  for,  wiJl  not  convert  bill  for  discovery  into  one  for  relief,  604 
in  England  in  what  cases  necessary,  1069  %• 

when  to  be  obtained,  1070 
practice  as  to  time  when  plaintiff  might  have  had  comraission  before 

orders  of  1845, 1072 
when  defendant  may  sue  out  commission  under  orders  of  1845,  1073 
to  whom  commissions  to  be  directed,  ib. 
how  sued  out,  1074 

rules  of  court  and  statutes  must  be  complied  with,  10G9,  note 
form  of  order  for,  1074 
who  may  be  commissioners,  1076  and  note 
of  additional  commissions,  1077 
present  form  of,  1078 
of  the  return  to,  1079, 1091 

form  of  oath  to  be  taken  by  clerk  to  commissioners,  1061 
attendance  of  witnesses  upon,  1081 
proceedings  under,  1085 
title  of  depositions,  1087 
mode  of  examining  witnesses,  1088,  1089 

deposition  read  over  and  subscribed  by  witness,  1089, 1090  and  note 
commission,  how  sent  up,  1091  and  note,  1092 
messenger's  oath,  1092 
discharge  for  irregularity,  1093 
expenses  of,  1093 
commission  abroad,  1094  and  note 
in  aid  of  trial  at  law,  1096 
execution  of,  abroad,  1098 
when  commission  abroad  may  be  obtained,  1099 
commission  abroad  where  bill  prays  equitable  relief,  1103 
form  of  the  order  for,  1 104 
form  of  commission  abroad,  1106 

return  to,  1106, 1110 

execution  of,  1 107 

effect  upon,  of  abatement  of  suit,  1110 
number  of  commissioners,  1105  and  note 

:OMMISSIONS  TO  TAKE    EXAMINATION   OF  PARTIES,  12 
in  what  cases  ordered,  1374 
upon  Master's  certificate,  ib. 
return  to  commission  and  proceedings  un- 
der, 1375 

COMMISSION  OP  PARTITION, 

in  what  cases  directed  by  original  decree,  1326, 1327  and  notes 

where  title  is  clear,  1326 

where  title  not  clear  court  directs  an  inquiry  at  law,  1326  and  note  (3) 

nomination  of  commissioners,  1328 

form  of,  1329 

powers  of  commissioners,  1330 

proceedings  upon,  1332 

whether  all  the  commissioners  must  meet,  1333  and  note  (1) 

actB  of  majority  ruled,  1333  and  note 

commissioners'  certificate,  1337 

COMMISSION  TO  SETTLE  BOUNDARIES, 

proceedings  under,  1341 

COMMISSION  TO  ASSIGN  DOWER,  1343 

COMMISSION  OF  REBELUON  ABOUSHED,  554, 1253 


meinoa  ot  eniorcing  process  against  memDers  or,  a 

COMPENSATION, 

to  purchaser  on  sale  under  decree,  1462 

COMPUANCE, 

with  irregular  order,  a  waiver  of  irregularity,  565 

CONDITIONS, 

of  sale  under  decree,  1449 

CONFEDERACY— »ufc  Combiication. 

CONFESSIONS, 

cannot  be  proved,  unless  in  issue,  995 

CONFIDENCE, 

professional,  discovery  privileged  on  the  ground  of 
see  Privileged  Comi 

CONFIRMATION  OF  MASTER'S  REPORTS, 
what  reports  reauire  conftrmation,  1485 
manner  in  which  report  under  a  decree  is  confirme 
manner  of  confirming  reports  upon  interlocutory  aj 
upon,  by  motion  or  petition,  of  course,  1489 

CONSENT, 

of  creditors,  to  suits  by  assi^ees,  77 

of  Chancellor  before  suit  on  oehalf  of  lunatic,  106 

of  married  woman  to  payment  of  money  out  of  Cc 

CONSENT  CAUSES, 

cannot  be  reheard,  1179 
authority  to  consent  to,  1180 
decrees  in,  1214 

CONSIDERATION, 

want  of,  may  be  objected  by  executor  against  cred 
cree,  1409 

CONSIGNEE, 

in  what  cases  appointed,  2008 
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CONTEMPT  {pTOceaBOT)^  continued. 

to  compel  answer  of  privileged  defendants,  547 

to  bill  of  discovery,  ib. 
of  corporations,  infants,  and  married  women,  548 
against  pauper  defendants,  551 
contemnor  prevented  nom  applying  to  the  Court,  554  and 
note 

ezceptiops  to  the  rule,  555, 556 
whether  defendant  in  contempt  for  want  of  answer  can  plead,  557 
of  clearing  contempt,  558 
of  waiving  contempt,  560,  561  and  note 
discharge  of  contempt  for  irregularity,  562 
appearance  in  cases  of  contempt,  595 
to  enforce  decrees  under  1  &  2  Vict  c.  110 ;  1245 
by  ordinary  process,  1248 
first  step  is  by  writ  of  attachment,  1251 
by  sequestration,  1252, 1255 
process  against  persons  not  parties  to  the  record,  1277 
by  writ  of  assistance,  1281 
againt  peers  and  members  of  parliament,  ib. 

CONTINGENT  INTERESTS, 

those  having,  when  necessary  parties,  314 

payment  of  money  out  of  Court  to  those  having,  2035 

CONTRACT, 

by  lunatic  as  to  setting  aside,  108 

for  purchase  at  sale  under  decrees,  not  complete  until  report  con- 
firmed, 1454 
method  of  completing,  ib. 

purchaser  not  liable  to  loss  by  fire  until  report  confirmed,  1455 
rescinded  on  behalf  of  purchaser,  1463 

CONTRIBUTION, 

to  costs  of  suit  by  claimants  under  decrees,  1405 

CONVEYANCE, 

in  fee,  how  stated  in  a  bill,  413 

in  tail,  ib. 

with  livery,  may  be  pleaded  without  averring  deed,  416 

plea  of,  772 

settlement  of,  by  Master,  1444 

allowance  of,  1445 

afiidavit  of  execution  of,  in  what  cases  necessary,  1446 

mutual  upon  partition,  1339 

CONVEYANCER, 

when  within  rule  of  professional  confidence,  644 
practice  of  referring  abstract  to,  1414 

CONVICTED  PERSONS, 

in  what  cases  defendants,  231 

CONVICTION, 
plea  of,  66 
need  not  be  on  oath,  791 

CO-OBLIGORS, 

when  necessary  party  to  a  suit,  318 

CO-PLAINTIFFS, 

joinder  of,  without  interest,  347 

182* 


decree  ot  toreclosure  as  to,  ^11 

lord  when  necessary  party  to  suits  for,  312 

effect  of  sequestration  upon,  1268 

COPYRIGHT, 

as  to  statement  in  bill  for,  419 

injunction  in  cases  of,  1863, 1865,  note,  1866  to  186D  and 

when  Diade  perpetuaJ,  1900 

CORNWALL, 

attorney-general  of  duchy  of,  informatioiis  by,  6 
suits  against  attorney-^neral  of  duchy,  176 

CORPORATIONS, 

^ggT^g^^  how  they  sue,  25 

only  by  name  given  by  law,  25,  note 

sole,  27 

revivor  of  suits  by,  28 

suits  by  foreign  corporations,  28 

on  behalf  of  joint-stock  stock  companies,  30 
members  and  officers  of,  in  what  cases  parties  to  Hiti,  17 
may  be  made  parties  for  discovery  though  not  interaited, 
agmgate,  how  sued,  178 
only  by  its  proper  name,  25,  note 
recent  act  for  winding  up  aflKurs  of  joint-stock  comptnin, 

CORRUPT  MOTIVES, 

when  scandalous  to  impute,  399 

COSTS, 

discretionary,  and  meaning  of  the  term,  1516 

do  not  always  follow  a  decree  in  favor  of  a  party,  1516^  m 

in  cases  of  bills  of  discovery,  1600  and  note  (1) 

acceptance  of,  when  a  waiver  of  irregularis,  561 

of  amending  bills,  469 

where  bill  of  discovery  converted  into  one  for  relief,  464 

where  plaintiff  makes  an  entire  new  case  by  ( 

of  provisional  assignees  in  foreclosure  cases,  811 
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0QT8  ^eonlinued. 

of  actions  at  law  brought  under  order  of  the  court,  1392 

of  costs  from  one  party  to  another,  1520 

prevailing  party  prima  facie  entitled,  1S20  and  note  (1) 

exceptions,  1520,  1521  and  note 

different  principles  of  taxation,  1517 

in  the  cause,  1517 

role  with  regard  to  costs  of  motions,  1518 

power  in  the  court  to  direct  gross  sum  U)  be  paid  for  costs,  1519 

defendant  may  read  his  answer  on  questions  of  costs,  1519 

in  what  cases  costs  do  not  follow  the  result,  1520  to  1546 

cases  of  heir  at  law,  1521 

in  bill  against  rectoc  or  vicar  to  establish  modos,  1524 

in  case  of  mortgagees,  1525, 1526  and  note  (1) 

roortgafifee  ordered  to  pay  costs,  1530, 1531  and  note  (1) 

where  defendant  has  offered  terms  which  would  have  rendered  suit 

unnecessary,  1532 
what  constitutes  a  sufficient  tender,  1533 
where  the  defendant  has  been  willing  to  account,  1536 
whero  conduct  of  the  successful  party  has  been  improper,  1537 
in  cases  of  unconscientious  bargains,  1538 
where  fraud  alleg^ed  and  not  proved,  1540 
where  unsuccessful  party  had  probi^le  cause,  1541  and  note  (1) 
in  questions  of  title,  1541 

where  there  has  been  a  contrary  decision  in  another  tribunal,  1542 
principle,  in  case  of  bills  for  specific  performance,  1544  and  note,  1548 
on  dismissal  of  bill,  whether  defendant  can  be  ordered  to  pay  costs, 

1546,  1547  and  note 
apportionment  of  costs  between  parties,  1549 
set-off  of  costs,  1551 

application  for  costs  should  be  made  at  the  hearing,  1553 
when  costs  will  be  ordered  to  be  paid  out  of  the  fund,  1554 
costs  of  trustees  and  personal  representatives,  1554, 1556,  note 
when  trustees  will  be  ordered  to  pay  costs,  1556  and  note,  1558  and 

note,  1559  and  note 
trustees  not  entitled  to  costs  as  between  themselves  and  strangers, 

1564 
rules  concerning  the  priorities  of  costs  in  suits  for  the  administration 

of  assets,  156/  to  1571  and  notes 
costs  in  suits  bv  legatees,  1571 

where  testator  has  expressed  himself  ambiguously,  1573  and  note  (1) 
out  of  what  fund  costs  to  be  paid,  1573 

in  what  cases  costs  will  be  apportioned  amongst  different  funds,  1578 
taxation  of  costs,  1579  —  viae  Taxation. 
lien  of  solicitor  for  costs  upon  papers,  2131 

upon  fund  in  court,  2135 
lien  of  town  agent  for  his  costs,  2134 

OSTS,  (SECURITY  FOR), 

where  plaintiff  is  out  of  jurisdiction,  34 
where  address  of  plaintiff  is  omitted,  409 
when  application  for  security  must  be  made,  38 
when  plaintiff  goes  abroad  ailer  bill  filed,  37 
in  what  manner  security  for  costs  given,  39 

where  defendant  becomes  bankrupt,  his  assignee  entitled  to  fresh  se- 
curity, 41 
not  required  because  plaintiff  is  poor,  41,  42 
where  plaintiff  in  an  action  at  law  resides  abroad,  1322 


COUNSEL  AND  CLIENT, 

confidence  between,  637 — vuk  Pritileged  Commu5icai 

COUNTER  STATE  OF  FACTS, 

when  necessary  before  the  Master,  1389      ^ 

COUNTIES, 

division  of  England  into,  judicially  noticed,  608 

COUNTRY, 

sale  in  the  country  when  directed,  1448 

COURTS, 

in  what  courts  informations  may  be  brought,  4,  5, 6 
of  Chancery,  a  court  of  general  jurisdiction,  5,  9 
at  Westminster,  course  of  proceeding  judicially  noticed,  ( 
objection  that  other  court  has  proper  jurisdiction,  614 
of  admiralty,  612,  759 
ecclesiasticfld — vide  Ecclbsiai 

Courts. 
foreign — vufe  FoRXieir  Couri 

COVENANT, 

vide  Specific  Performance. 
injunction  to  restrain  breach  of,  1874 

relieve  from  peiudties  or  forfeiture  in,  1878 

COVENANTEE, 

when  necessary  party  in  suits,  244 

COVERTURE, 

effect  of,  at  law,  and  in  equity,  111,  112 
plea  that  plaintiff  is  a  married  woman,  718 
plea  that  defendant  is,  719 

CREDITORS, 

suinff  on  behalf  of  himself  and  others,  must  so  describe  I 
joinder  of  specialty  and  simple  contract  creditors  in  suits 

assets,  206 
by  judgments,  have  a  decree  for  sale  of  half  the  estate,  41 
suing  executors  after  decree,  restrained,  723 
not  cdSected  by  statute  of  limitations  where  his  debtor  is  a 
when  entitled  to  attend  proceedings  in  Master's  office,  13 
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CROSS  BILL, 

by  infaDt,  not  allowed  to  be  amended  afler  dismissal,  223 
nature  and  uses  of,  1742 

auxiliary,  suit,  ib. 

sustained  only  on  matter  of  original  bill,  ib. 

to  obtain  discovery  or  relief,  ib. 
filed  for  discovery  converted  into  one  for  relief,  464 

one  defendant  cannot  have  a  decree  against  another  without  this 
bill,  1743 

original  and  cross  bill  one  cause,  ib. 

this  bill  a  defence,  ib. 

cannot  introduce  distinct  matter,  ib. 

cross  bill  may  be  used  as  evidence  when,  ib. 

how  like  a  plea  puis  danien  continuance^  1743, 1744 

set-off  when,  1744 

lies  to  have  agreement  cancelled  when,  ib. 
confirmed  when,  ib. 

when  this  bill  necessary,  ib. 

at  what  time  to  be  filed,  1744, 1745 
when  court  will  direct  cross  bill,  1745 
by  whom  and  how  prepared  and  signed,  1746 
in  what  court  filed,  ib. 
how  framed,  ib. 
subject  matter,  ib. 

bill  need  not  show  any  equity  to  support  jurisdiction,  1746, 1747 
when  cross  bill  to  be  verified,  1747 
certificate  of  counsel,  ib. 

how  appearance  of  defendant  to  cross  bill  enforced,  ib. 
plaintiff  in  original  cause  to  have  priority  of  answer,  1747  to  1749 
now  priority  lost,  1748 

by  amendment,  456,  1748,  1749 
staying  proceedings  in  original  suit,  1747, 1750,  1751 

all  the  plaintiffs  in  cross-bill  must  join  in  application  for,  1750 

oath  to  cross  bill  required  to  stay  proceeding,  ib. 
rule  as  to  enlargement  of  publication,  1175,  1750 

when  original  and  cross  cause  heard  together,  1751 

evidence  in  cross  suit,  1751, 1752 
filing  cross  bill  no  waiver  of  costs  for  contempt,  562 

CROSS  CAUSE, 

advance  of,  for  hearing,  1181 

not  a  ground  for  adjourning  original  cause,  1182 

CROSS-EXAMINATION  OF  WITNESSES, 
interrogatories  for,  1046 
cannot  DO  read  if  examination  in  chief  is  not  read,  1049 

CROWN, 

vide  Queen,  Information,  and  Attornet-obneiial. 

CRUELTY  OF  HUSBAND, 

its  effect  upon  his  right  to  wife's  estate,  124 

CUSTOM, 

hearsay  evidence  in  matters  of,  1014 

DAY  TO  SHOW  CAUSE, 

of  giving  an  infant  plaintiff  a  day  to  show  cause,  93 
in  what  manner  cause  shown,  94 
difference  between,  and  parol  demurring,  206 
still  given  in  foreclosure  suits,  210 


origin  of  the  practice  of  so  examining  witDesses,  111] 
in  what  cases  rule  of  United  States  Court,  1111,  note 

on  bills  to  perpetuate  testimony,  1112 
where  evidence  of  witness  required  at  law,  1113 
not  confined  to  cases  where  the  witness  is  old,  sick,  o 

ness,  1114 
where  witness  is  about  to  go  abroad,  1114 
order  for,  in  what  cases  granted  without  notice,  1114^ 
when  order  may  be  applied  for  by  defendan 
affidavit  in  support  of  the  application,  1117 
form  of  order  and  comnussion,  1118 
publication  of  deposition,  1 120 
there  must  be  due  diligence  to  examine  in  chief,  ib. 
order  for  publication,  how  obtained,  1121 

irregularity  in,  how  taken  advai 
costs  of,  1123 
DEBTS, 

trust  for  payment  of,  whether  it  will  prevent  a  plea  oi 
limitations,  734 

DECLARATION  OF  RIGHTS  OF  PARTIES, 

ordered  upon  further  directions,  1506 
DECREE, 

when  binding  upon  an  infant  plaintiff^  92,  205 
effect  of,  upon  wife's  right  by  survivorship,  150 
will  not  bind  absent  parties,  340 
what  is  error  in  decree  against  infant,  206 

upon  taking  bill /»ro  confuiOt  577,  1210,  note 
when  made  absolute,  580 
service  of  copy  of  decree,  581 
general  nature  and  effect  of,  1192,  1209,  note  (1) 
who  are  bound  by  decree,  1210  in  note 
not  upon  evidence  of  one  witness  only,  985 
not  made  against  defendant  who  has  been  examined  ai 
effect  of  examination  upon  decree  as  to  other  defendi 
interlocutory,  1192  and  note 

for  feigned  issue,  1 192  and  note 
for  case  at  law,  1 193 
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DECREE — continued. 

final,  retaining  bill  with  liberty  to  brin^  action,  1201  and  note 
reservation  of  further  directions,  1202 
farther  order  to  dismiss  afler  trial,  ib. 
reservation  of  liberty  to  apply,  ib. 

applications,  how  made,  1203, 2030 
which  requires  a  further  order  to  complete  it,  1203 
l^ro  confessOf  518, 1210,  note 
infants,  1204  and  note 
foreclosure,  ib. 
to  redeem,  1205 
upon  default,  1210  in  note,  1207 

rehearing  of,  when  permitted,  1207 
form  of,  1210, 1211  and  notes,  1213,  note 
recitals,  1211  and  note 
ordering  part,  1214 
when  by  consent,  ib« 

upon  what  decree  must  be  founded,  1214,  note 
separate,  reciprocal,  &.c.  decree,  ib. 
drawing  up,  1215 

settling  the  minutes,  1215 
how  rectified,  1215  and  note  [2) 
where  party  having  original  decree  from  the  registrar, 
refuses  to  return  it,  1216 
passing,  1217 

signature  of  registrar  and  of  Lord  Chancellor,  ib. 
entering,  ib. 

effect  of,  1218 

nunc  pro  tune,  1219  and  note 
entering  memorandum  under  1  &  2  Vict  c.  110, 1220 
inrolling,  ib. 

whether  necessary  before  appeal  to  the  House  of  Lords,  1221 

difi*erence  between  appeals  and  writs  of  enror,  ib. 

decrees  to  account,  when  inrolled,  1223 

what  orders  may  be  inrolled,  1225 

by  whom,  1226 

form  of  docket  of  inrolment,  ib. 

how  inrolment  prevented,  1228 

form  of  caveat,  ib. 

efi'ect  of,  1229 
on  what  ^^rounds  inrolment  vacated,  1230 
effect  of  inrolment  upon  subsequent  order,  1232 
rectifying  decrees,  1232 

in  what  cases,  1233,  note 
decrees  by  consent,  1233, 1234,  note 
after  they  have  been  passed  and  entered,  1232 
by  motion  or  petition,  1233  and  note 
by  supplemental  order,  1234  and  note 
by  alteration  of  the  decree  itself,  1234 
title  of  an  order  amended  after  inrolment,  1235 
time  within  which  application  to  be  made,  1234, 
note 
eff*ect  of,  1236 

under  the  old  law  operated  only  in  perBonamj  1236  and  note 
secttf,  now,  by  1  &  2  Vic.  c.  110,  sec.  18;  1237 
decree  under  the  statute  upon  real  estate,  1237 
writ  c^  Jkrifaeioi,  1239  . 
judgments,  a  direct  charge  upon  real  estate,  1240,  note 


DECREE— continutd. 

remedies  of  jud^ent  creditors  m  equity,  1^1 
method  of  ctkrging  stock  with  jud^mem  debt,  12^ 
enfoming  tlie  execution  of,  1244,  J 245  and  uotes 

byjTen/adctJ  ortltgU  imiler  ttie  onlcTs  of  Maji  1839;  iStt. 

note 
writ  of  venditioni  f^rponoM^  1247 
ia  what  cmsea  the  writs  applicable,  ib, 
ordmary  process  to  enforce  decr^ee,  1243 
writi  of  execution  abolished,  1249 
time  is  now  fixed  by  the  decree,  1250. 
service  of  the  decree  or  order*  ib, 
subfltiluted  service,  when  permitted,  1251 
attachment  tn  execution,  iL 
0eque«tratioii  or  further  proceai^  1252 
order  for  Berjeant^at-arm^,  how  obtained,  1253 
sequestration—  vide  ScquESTitiTroN,  ib« 
execution  of  deeds,  bow  enforced,  1278 
process  against  peraone  not  purties  to  the  cause,  1377  vd. 

Dote 
decrees  for  delivering  poateasion  of  property  eaktoti  ^f 

writ  of  astislaacei  1281  and  note 
process  against  peers  and  metnb^ira  of  pwliiment,  1S81 

decrees  in  England  made  elective  io  trelmisd,  lb.  ^ 

effect  upon  proceedings  in  the  cause  of  diaobedienev  U  t 

decree,  1283 
where  a  person  not  served  with  svhpctna  is  williof  to  be 

botjtnd,  1 185 

DECREES  NISI, 

under  present  practice  absolute  in  the  first  instance,  1184 
proceeding  where  plaintiff  does  not  appear,  ib. 

DECRETAL  ORDERS, 

what  are  said  to  be,  1198 

orders  upon  preliminary  inquiries,  1198, 2074 
in  foreclosure  suits  under  7  Geo.  IL  c.  20, 1196 
upon  summary  petitions,  ib. 

DE  DIE  IN  DIEM, 

method  of  proceeding  in  Master's  office,  1354 

DEDIMUS  TO  TAKE  ANSWER, 
common  dedimus,  857 
in  all  cases,  now  a  commission,  ib. 

DEED, 

may  be  proved  viva  voce  against  an  infant,  220 

leffal  efi^ct  of,  should  be  stated  in  biUs,  414 

when  deed  must  be  stated  in  pleading,  420 

deed  inaccurately  stated,  effect  of  upon  demurrer,  600 

manner  of  setting  out  deeds  in  answers,  834 

proof  of,  rim  voce  at  the  hearing,  1025 

thirty  years  old  proves  itself,  1017 
settlement  of,  by  Master,  1444 
execution  of,  how  enforced,  1278 
delivery  up  of,  1291 
production  of — vide  Production  of  Documsivts. 
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DEFAULT  AT  HEARING, 

After  9ubpmna  to  hear  judgment,  1171 
after  andertakiD?  to  appear,  ib. 
decrees  apon  demult,  1207 

DEFAULT  WILFUL, 

defendant  charged  irith,  on  further  directions,  1510 

DEFENCE  TO  A  SUIT, 

course  of  proceeding  on  part  of  defendant,  585 

different  forms  of,  58(5 

by  demurrer  or  plea — vide  Deiturrer,  Plea. 

what  are  inconsistent  defences  by  answer,  816 

what  are  altematiye  defences,  ib. 

effect  of  inconsistent  defences,  817 

what  defences  may  be  joined,  923 

DEFENDANT, 

who  exempt  from  suit 

King,  Queen,  Government  and  State,  164, 165,  note 
when  exemption  does  not  extend  to  suits  by  states  or 
foreign  governments,  165,  note 
who  may  be  defendant,  164 
may  read  his  own  answer  upon  question  of  costs,  1519 

but  not  to  show  a  tender,  1520 
costs  where  defendant  has  offered  terms  which  would  have  rendered 

suit  unnecessary,  1532 
arrangement  of  costs  where  one  defendant  pays  the  whole  costs  of 

the  suit,  1549 
writ  of  fie  exeat  granted  at  the  instance  of  defendant,  1937 

DEMAND  OF  PAYMENT, 

how  made  where  money  is  ordered  to  be  paid  to  party,  1282,  note  (e) 
sums  payable  on  and  interest  upon,  1440 

DEMURRER, 

origin  of  term,  598 

certificate  of  counsel  and  affidavit  of  defendant,  598,  note  (1) 

extent  of  defence  by,  598,  599  and  notes 

nature  of  admissions  by,  599  and  note 

does  not  extend  to  inferences  at  law,  601 

or  to  facts  of  which  the  court  takes  judicial  cogni- 
zance, 602, 603 
by  married  woman  must  have  order  to  warrant  it,  660 
separate,  to  distinct  parts  of  the  bill,  652 
of  partial  demurrers,  651 

not  now  overruled  because  too  much  answered, 

651 
not  good  in  part  and  bad  in  part,  ib. 
speaking  demurrers,  what,  656 
demurrers  ore  teni»,  657 

whether  after  partial  demurrer,  ore  tenue  good  to 
same  part,  658 
grounds  of, 

to  relief  and  discovery,  603,  604  and  note 

whether  defendant  can  demur  to  discovery  without  de^ 

murring  to  relief,  603  to  606  and  notes 
attorney-general  must  give  discovery,  169 
I.  to  jurisdiction,  607 
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1,  because  not  within  jurisdiction  of  e<|uityj  607,  SOSatidnate 

2,  becB4ise  within  Jiiris<lictioD  of  Bome  other  court,  609 

dhftt  court  of  law  U  proper  tnbQm],  609, 610  isd 

note 
thai  ©cclesiastjcal  court  had  juhsdictkai  615 
court  of  admiralty,  ib- 
court  of  bankruptcy^  ib* 
ffummary  juriBdiction  by  atatate,  613 
in  cases  of  awardaj  ib* 
that  some  other  court  of  equity  has  jiiriadictjQa,€It 
H  to  the  person,  616 

objection  extends  to  whole  biU,  ib* 
because  plainiifi'a  bftnkruptf  75 

an  idiot  or  lunatic,  107 
sonie  of  the  plain  ti^  have  no  interest,  350 
ni-  to  the  substance  of  tiie  bill,  616 

},  want  of  interest  in  plaiutifi',  617  and  note 

2.  that  defendant  ie  not  answerable  to  plaintifi)  617 

3*  that  defendant  has  no  interest^  ib, 

4-  that  bill  does  not  pray  proper  relief,  ib. 

5,  that  subject-matter  is  not  of  sufficient  value,  37%ft  ClSf 

and  nota 

6,  that  bill  does  not  etnbtace  the  whole  matter,  6lS 

7,  want  of  parties,  619  and  note 
8>  multifariousness,  619^  631 
9>  len^  of  time  that  has  elapsed,  621,  ^£!,  nots 

effect  of  statute  of  I  imitations^  tSS,  G23  and  note 
10.  because  another  suit  depending  for  the  same  matterjti94 
demurrei9  for  matter  of  fonnn,  625  and  note 

because  bill  not  signed  by  coundel,  358 
for  want  of  a  certainty,  425 
demurrers  to  discovery,  lb.  625 

L  that  it  exposes  defendant  to  penalty  or  forfeitme,  636a]id 
note 
defendant  protected  fhxn  aU  disooveiy  tending  to  criimoate, 

627  and  note 
or  to  establish  ImmoraliQr  panishable  inecdetiaBticalcoort, 

G96 
Dotjgrotected  where  amnreir  merely  ihows  moral  tnrintode, 

G89  and  note 
does  not  extend  to  ciM  where  defendant  agrees  to  ptymeot 

in  nature  of  penalty,  690 
right  to  ptotection  cannot  be  waived,  631 
exceptions  to  rule  in  case  of  conspiracy,  ib. 

in  cases  Of  libel,  631  and  note 
in  cases  of  !W»ld,  639 
wider  stock-jobbiu^  md  gantiag  acta,  ib. 
for  want  of  waiver  of  penaltiM  or  foimture,443 
in  cases  of  usuiy,  634 

forfeiture  upon  marriage  without  coosent,  634 
informations  or  forfeiture  under  statute,  ib. 
n.    where  defendant  has  equal  right  with  i>laintiS;  636 

as  a  purchaser  for  valuable  consideration,  or  a  joint- 
ress, 636  and  note 
m.  where  discovery  sought  is  immaterial,  ib. 
IV.  on  the  ground  of  professional  confidenc«»  637, 638,  note 
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how  far  par^  can  protect  himaelf  by  privilege,  638 
communicatioiia  with  solicitora  before  disputes,  640 
cases  for  opinion  of  counsel,  640, 644  and  note 
rule  confined  to  communications  with  legal  advisers, 

641,643 
applies  only  to  such  communicatioDB  as  are  profes- 
^  sional,  642, 643  and  note 

attorney  may  be  compelled  to  disclose  person,  who 
retained  him,  643  in  note 
V.    because  the  discovery  relates  exclusively  to  defendant's 
case,  645, 2053 
rule  that  plaintiff's  right  to  discovery  is  limited  to  ftcts  ma- 
terial to  his  own  case,.646 
because  a  third  party  has  an  interest  in  a  document  sought  to 

be  produced,  647, 
objection  of  this  kind  may  be  taken  by  answer  as  well  as  by 

demurrer,  648 
to  amended  bill,  649 

for  irregularity  in  amendment,  460, 649, 650 
of  partial  demurrers,  650,  659  and  note 
cannot  be  good  in  part  and  bad  in  part,  651  and  note 
of  amending  demurrers,  652  ^ 

to  distinct  parts  of  a  bill,  652 
form  of  demurrers,  652 
title  of,  653 

when  to  part  of  the  bill  only,  653, 659  and  note 
defendant  may  plead,  answer,  and  demur  to  distinct  parts  of 

the  bill,  659,  note  (2) 
part  demurred  to  must  appear  distinctly,  654 
special  demurrers,  must  express  the  causes,  655 

Seneral  demurrers,  to  what  objections  thejr  applyi  655 
emurrer  must  be  signed  by  counsel,  596  in  note,  660 
and  supported  by  affidavit  of  defendant  in  United  States  Courts,  598, 

note 
not  so  in  England,  660 
filing  demurrers,  660 

within  what  time,  660 

what  is  sufficient  compliance  with  condition  not  to  demur  alone, 

662 
taking  demurrers  off  the  file,  662, 663 

difference  between,  and  overruling,  663 
entering  demurrer  no  longer  necessary,  663 
of  amending  bill  after  demurrer  filed,  664 

after  demurrer  set  down,  664 
consequences  of  not  setting  down  demurrer  to  whole  bill.  665 

to  part  (^  a  bill,  665 
order  to  set  down  demurrer,  665 

service  of,  666 
injunction  causes,  606 
defendant  may  set  down  demurrer  for  ar- 
gument, 666 
hearing  of  demurrer,  666 

amendment  of  demurrer  permitted  at  hearing, 

effect  of  allowing  demurrers,  668 
amendment  t^bul  after  demurrer,  668 


DEMURRER — mnUnmd. 
costs  of  demQirer,  671 

when  demurrer  ert  ttnut  allowed,  673 

when  order  alio  wing  demurrer  rcrersed^  673 
Ofemdin^  demurrer,  674 

by  pl^a  or  aoswer  to  the  pan  demorred  to,  63S 
permiiflioD  to  nmeod,  674 
time  for  aoswerinf ,  (575  * 

injuaction  gmated  on  OTemiiing,  676 

COBt3^*i67 

for  want  of  parties,  334 

must  abow  proper  parti^t  335 
to  supplementd  bi^s,  1681 
to  bills  of  revivor,  1709 
to  prevent  a  a  injunction,  1813 

DEMURRER  TO  INTERROGATORIES, 

nature  of  objections^  1 12r) 

1*  wher*3  answers  iubject  wjtneis  to  forfeiture  1 125, 

2,  where  answers  subject  witnesd  to  a  decree,  )  125 

^  that  answer  may  lead  to  breach  of  profeasioruU  confid^nceili 

form  of  demurrer,  1127 

proceedings  upon^  lU2d 

costs  of,  1130  ' 

DENIAL, 

hj  answer,  muBt  be  direct,  634 

must  extend  to  particular  ciicutnstancei,  635 

DEPOSIT, 

on  exceptions  to  Master's  report,  901, 1499 
on  sales  of  estate,  1452 
on  opening  biddings,  147*2 

DEPOSITEE, 

of  chattel  may  sue  without  making  cestui  que  trust  party,  269, 270 

DEPOSITIONS, 

of  witnesses,  how  taken  before  the  examiner,  10C9,  1061 
who  do  not  understand  English,  1063 

title  of  depositions  taken  on  conmiisson,  1067 

form  of  depositions,  lOSd 

to  be  read  over  to  witness,  1089 

to  be  subscribed  by  witness,  1090 

in  some  states  not  necessary,  1090,  note 

of  reading  depositions  taken  in  other  courts,  1008 

in  what  cases  an  order  is  necessary,  1009 

reading  depositions  in  cross  causes,  1011 

rule  as  between  co-defendants  with  respect  to  depositions  in  aootbei 
suit,  1013 

order  to  read  depositions,  1015 

depositions  in  Chancery  how  proved  at  law,  1016 

suppressal  of,  1140 

upon  what  grounds  suppressed,  1140  and  note 

practice  when  interrogatories  leading,  1142 

on  the  ground  of  scandal  or  impertinence,  1141 

for  irregularity,  1145  and  note 

when  application  for  suppressing  may  be  made,  1147 

effect  of  suppressing  depositions,  1150  and  note 

office  copies  of  depositions,  how  written,  11^     ^ 
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publication  of  depontions,  1138 

in  suit  to  perpetuate  testtmoDy,  ib. 

taken  de  bene  eMe,  IU8 
amendment  of  depositions, 

in  what  cases  pennitted,  1152  and  note 

deposition  must  be  re-sworn,  ib. 

re-examination  before  tbe  coart,  1153 

DEPOSITION  IN  BANKRUPTCY, 

in  what  cases  conclusive  evidence  of  trading,  petitkming  creditor's 
debt,  and  act  of  bankruptcy,  63 

DESERTION  OP  WIFE  BY  HUSBAND, 

its  ef^ts  upon  his  right  to  increase  his  proper^,  125 

DE  SON  TORT, 

executor  may  plead  statute  of  limitations,  780 

DEVISAVrr  VEL  NON, 

right  of  an  heir  to  an  issue,  1288 
costs  of  issue,  1317 

of  new  trial,  1318 
where  new  trial  granted,  1311 

DEVISEES, 

cannot  be  joined  with  heir  at  law  as  co-^nUflb,  263 
in  remainder,  when  necessary  parties,  273, 274 
executory,  when  necessary  parties,  275 
specific,  of  a  mortgage,  when  necessary  parties,  30Q 

DIOCESES, 

division  of  EIngland  into,  judicially  noticed,  603 

DIRECTIONS, 

finrm  of,  by  registrar  to  accouatant-geneial  for  sale  of  slock,  2027 

DIRECTORS  OP  JOINT  STOCK  COMPANIES, 
of  suits  against,  by  individual  members,  3 

DISABILITIES, 

persons  under,  not  aflfocted  by  statute  of  limitations,  738 

DISAVOWAL  OP  SUIT  BY  PLAINTIPF, 

course  of  proceeding  to  obtain  dismissal  of  bill,  353 
where  one  of  several  co-plaintifb  moves  to  disiniss,  929 

DISCHARGE  BEFORE  MASTER, 

form  of  diachaige  in  Master's  office,  1422 

by  answer,  142$  1427  in  note 

on  oath  of  accounting  party  when  permitted,  1425  and  note,  1429 
DISCLAIMER, 

in  what  cases  proper,  807 

when  accompanied  by  answer,  ib. 

proceedings  upon,  809 

disclaiming  defendant  ordered  to  pay  costs,  609, 810  and  note 

of  withdrawing,  810 

costs  of  defendants  disclaiming  in  foreclosure  suits,  81 1 
of  assignees  in  bankruptoy,  812 
DISCOVERY, 

an  alien  friend  is  entitled  to  itin  aid  of  suit  in  foreign  country,  58,  note 

a  mere  witness  should  not  be  made  par^  for  discovery,  Iw  in  note 

exceptions  in  case  of  officers  and  members  of  corporations,  180  in  note 

183* 


DISCOVERY  —continmtL 

on  behalf  of  the  queen  from  qIichFj  3 

from  individaal  members  of  corponidoiis,  IBQ,  noie 

bill  forj  attorney -geneml  must  &nawer,  175 

may  be  filed  in  aid  of  new  defence  by  infant,  1 
whether  one  can  be  ^led  against  banknipt^  S2Ei 
taking  bill  for  diacovery /mio  mnfei$o,  583 
after  order,  bill  may  be  read  in  evidence,  5M 
plainlifTa  right  to  discovery  limited  to  matters  rektinf  to  hii  wb 

caae,  645 
demurrer  to  —  pufc  Demua&c^  635 

what  dijseovery  may  be  objected  to  either  by  derourreTorasfwer,^) 
how  fur  discovery  iiiay  be  resisted  by  answer,  S47,  note 
diacovery  of  title  deed^  on  moliona  forprodactionof  dociiineiiti»^^^ 
costs  Jn  ca«e  of  bill  of  disco verj^  I60O  and  note  (1) 

DFSCREDIT  OF  WITNESS, 
form  of  articles  to,  1158 
nature  of  oxamixtatioa  permitted,  1158  to  1163  &iid  notes 

DISMISSAL  OF  BILU 

on  omission  to  ^ive  security  for  cofita,  M^  35 

by  plaintiff  in  forma  paiqitri^f  47, 1>28 

not  decreed  on  tbe  ground  of  absence  of  proper  ptrtiet  at  tlie  ! 

ing,  340,  481 
unless  lefl  out  by  fraud,  341,  note 
if  bill  dismksed  for  want  of  parties,  should  not  b^soabtiolaieljt^^ 

note 
by  motion  on  the  part  of  the  plamtiS^,  927  and  note 
by  one  of  several  plointifist  92B 
when  plaintilf  may  apply,  929 
when  allowed  of  course,  0*2t*,  note 

plaintiff  cannot  dismiss  alter  decree  except  by  consent,  SX50  and  note 
for  want  of  prosecution,  time  when  motion  may  be  made,  931 
after  amendment  of  bill,  931 
former  practice  concerning,  933 
where  motion  prevented  by  amendment,  934 
after  irrej^ar  amendment,  935 
when  defendant  in  contempt  for  nooi^y' 
ment  of  costs,  936 
how  prevented,  936,  937 

by  filing  replication  the  day  of  the  motion,  937 
by  a  reference  for  impertinence,  938 
what  order  to  be  made  on  the  motion,  939, 944 
of  undertaking  to  speed  the  cause,  496, 947 
in  bills  to  perpetuate  testimony,  948 
after  replication,  948 

former  practice,  950 
after  publication,  951 

costs  upon  dismissal,  952, 1546, 1547  and  note  (1) 
consequences  of  dismissal,  953 

of  applications  to  restore  the  cause  after  dismissal,  953 
dismissal  when  cause  abated  by  death  of  sole  plaintiff,  954 

of  one  of  several  co-plaintiffih 
955 
in  case  of  marriage  of  sole  female 

plaintiff;  956 
by  death  of  defendant,  957 
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DISMISSAL  OF  BILL —continued. 

by  bankruptcy  of  plaintifl^  957 

after  decree, 
958 
when  defendant  becomes  bankrupt,  959 
after  election  to  proceed  at  law  — vide  Election  965 
where  cause  filea  without  proper  authcnity,  353 
at  the  hearing  where  plaintiff  does  not  appear,  1185 
without  prejudice  to  an  action  at  law,  or  prejudice  to  a  new 
bill,  1200 
plea  of  dismifteal  of  bill  when  valid,  753 

DISQUAUFICATEON  (absolute), 
excommunication,  not  a,  51 
alienage,  when,  59 
outlawry,  60 
attainder,  64 
bankruptcy,  insoWency,  68 

DISQUALIFICATION  (qualified), 
infancy,  86 
coverture,  110 
idiotcy,  lunacy,  105 
personal  cannot  be  pleaded  by  party  disqualified,  719 

DISSENTERS, 

made  relators  in  informations  relating  to  dissenting  chapels,  15 

DISTRIBUTION  OF  ASSETS, 

under  decree,  a  protection  to  the  party  making  it,  1403 

DISTRINGAS, 

to  compel  appearance  or  answer  by  corporation,  535,  548 
to  prevent  transfer  of  stock  in  bank,  1918 
form  of  the  writ,  1919 

of  the  afiidavit,  1918 
effect  of  it  upon  the  bank,  1920 
costs,  1921 
DIVIDENDS  OF  STOCK, 
order  for  investment  of,  2027 
payment  of,  by  accountant-general,  2035 

DIVORCE  A  MENSA  ET  THORO, 

will  not  prevent  the  effect  of  a  husband's  release,  157 

DOCKET, 

form  of,  for  the  purpose  of  inrolment,  1226 

DOCUMENTS— ru2e  Production  of  Documents. 

DOCUMENTS  (proof  of), 

documents  which  prove  themselves,*1004 

copies  of  records  under  seal,  1005 

of  acts  of  parliament,  journals,  and  proclamations, 
1007 
deeds  30  years  old,  rule  as  to  proof  of,  1017  and  note 
documents  which  do  not  prove  themselves,  1018 
wills  of  real  estate,  1020 
secondary  evidence,  1022 
proof  of,  before  Master,  1379 
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when  necessary  par^  in  sail  to  recover  amount  of  1 

DUKE  OP  CORNWALL, 

anes  by  bis  attorney-general,  21 

must  be  sued  by  his  attorney-general,  176 

DUMB, 

answer  of  defendant,  deaf  and  dumb,  how  taken,  9 

DUPUCATE  COMMISSION,  1084 

DURHAM,  COUNTY  PALATINE  OP,  5 

demurrer,  because  suit  within  the  jurisdiction  of^  6! 

EAST  INDIA  COMPANY, 

made  parties  to  a  suit  to  restrain  transfer  of  stock, 

EAST  INDIES, 

examination  of  witnesses  in,  1095 

ECCLESIASTICAL  COURTS, 

proceedings  in,  by  husband  alone,  for  legacy  to  his 

113 
have  exclusive  jurisdiction  in  matters  relating  to  i 

cies  of  personalty,  612 
and  in  matters  relating  to  marriage,  ib. 
have  concurrent  iorismction  in  matters  of  tithe,  ib. 
proceedings  in  chancery  borrowed  from,  813 

EJECTMENT, 

in  what  cases,  brought  afler  sequestration,  1376 

heir  at  law  is  left  to  his  remedy  by,  i 

EJECTMENT  BILL, 

will  not  lie  even  though  it  charges  defendant  to  hai 
oftitle  deeds,  611 

ELECTION, 

Queen  may  elect  to  sue  either  at  law  or  in  equi^,  S 
when  plaintiff  may  be  compelled  to  elect  to  piw^ed 

in  equity,  961 
acts  by  which  election  is  determined,  961,  note 
case  of  a  mortgagee  and  vendor,  962 
time  when  motion  for  election  may  be  made,  ib. 


INDEX.  2193 

ELEGIT, 

effect  of  writ  of,  1238 

upon  freehold  estate,  ib. 
upon  copyhold  estates,  1239 
purchasers  before  the  act  1  &  2  Vict  c.  110,  excepted  out  of  its  op- 
erations, 1239 
«nanner  in  which  writ  sued  out,  1244, 1246 
endorsement  upon,  1247 
costs  recovered  by,  1598 

ELY, 

attorney-general  of,  5 

ENGLAND, 

decree  by  court  in,  enforced  in  Ireland,  1283 

ENROLMENT, 

of  appointment  of  assignees  not  now  necessary,  72 

of  bargain  and  sale  not  necessary  to  be  averred  in  bill,  417 

ENTRY, 

upon  lands  by  plaintiff*,  ground  for  dismissing  bill,  959 
of  decree,  1217 

effect  of,  1218 
ntmepro  /ime,  1219 

to  give  effect  to  judgment  under  1  &  2  Vict  c.  110, 1220 
of  entering  demurrers,  663 
pleas,  793 

ERROR, 

what  would  be  error  in  decree  against  an  infant,  206 
in  decree  will  not  affect  purchaser,  212 
how  shown  as  cause  against  a  decree  against  an  infant,  222 
in  decrees,  how  corrected,  1233 

after  inrolment,  1232 

ESCHEAT, 

persons  entitled  by,  when  necessary  parties,  282 
statute  enabling  Court  to  convey  in  cases  of,  2111 

ESTATES, 

real,  suits  for,  within  what  time  they  may  be  commenced,  740 

EVIDENCE, 

against  an  infant,  what  necessary,  216, 217 
rAding  bill  pro  em^easo  as  evidence,  584 
where  plea  replied  to,  798 
in  the  cause,  1^3 

what  must  be  proved,  973 
admissions  —  vide  Admissions,  973 
rules  of  evidence  same  in  equity  and  at  law,  1031, 
note(l) 
onui  probandi,  989 

rests  on  party  proving  affirmative,  989 

exceptions,  i$JB9  in  note,  991,  note  (2) 

rule  of  convenience,  9^,  note 

substance  of  issue  to  be  redded,  ib. 

where  presumption  at  law  m  favor  of  one  party,  991 

and  note 
where  a  deed  is  impeached,  990, 991 
where  an  instrument  is  impeached  for  insanity,  991, 
992,  note 


EVIDENCE  —  wnttnuwt 

testator  under  ^ardknship,  ^L  aiid  noie  (3) 
confined  to  niatterG  in  isaue,  1^12 

effect  of  a  general  charg-e^  993 

when  mi^beh&TTor  lo  office  b  ehilg^  W 
wber©  notice  is  charged,  ib, 
in  case  of  pedigree,  1J95  » 

confeasion^  and  admiMions  must  be  euied  ifl  Um  pfii^- 

inga,  996 
substance  of  the  case  must  be  proved^  996»  99?,  lutt 

only  80  mu&h  of  the  ailegmtiooi  u  will  entitE^ 
plaintiff*  to  a  decree,  WT 
how  defect  in  evidence  auppUed,  P98 
when  leave  will  be  given  lo  exhibit  interrogatoriea;,  ib* 

ordeiB  for,  how  obtained,  999 
reference  to  the  Master  to  inquire  into  facts^  wheii  made,  ib« 
variance  between  atatements,  and  proof,  1000  | 

effect  of,  in  casoa  of  prescription,  1001  and  422 
in  bill 8  for  specific  performance,  1001 
documentary  evrdence,  1003 

which  proves  itselC  ib^ 

printed  copies  of  acts  of  parlianient,  1 004  «nd  note 
public  Btatutes  and  foreign  laws,  10O4,  tioti  Ui 
1005,  note  (I) 

private  act?,  1004 
copies  of  records  under  seal,  ICXK 

not  under  eeal,  ib, 
eopiea  of  entries  under  general  registry  let,  1005 
effect  of  Stat  B  U  9  Vict  c.  lU^  895 

certain  documenta  to  be  received  in  erideaw 

without  proof  of  seal  or  signature,  1007 
judicial  notice  of  signature  of  commoD  lav  tsd 

equity  judges,  ib. 
copies  of  acts  and  journals  of  parliament,  aod 
proclamations  pnnted  by  Queen's  printer,  ib. 
transcript  of  records,  not  under  seaJ,  how  proved,  ib. 
depositions  of  witnesses  in  other  courtB,  1006 
proceedings  in  chancery,  1009  and  note 

when  an  order  to  read  them  is  necessary,  ib. 
decrees  or  orders  in  another  snit,  1010 
mode  of  authenticating  decrees  of  comts  of 

other  states,  1010,  note 
depositions  in  another  suit,  101 1 
evidence  taken  in  cross  causes,  ib. 

to  matters  not  in  issue  in  origintl 
cause,  ib. 
deposition  in  another  suit  when  read  as  be- 
tween co-defendants,  1013 
not  necessary  that  witnesses  shoold  be 

dead,  1014 
rule  where  bill  has  been  dismissed,  1015 
form  of  order  to  read  depositions,  ib. 
proceedings  in  chancery,  how  proved  at  law,  distinction  between 
criminal  and  civil  cases,  1016 
deeds  30  years  old,  rule  as  to,  1017  and  note  (1) 
bonds,  receipts,  letters,  ib. 
wills,  seals  of  corporations,  ib. 
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evidence  which  does  not  prove  itaelvM|8 
wills  of  real  estate,  how  proved,  ^019^^^ 

probate  conclnsive  in  what  States,  IVW  in  note 
witnesses  to  will  to  be  produced,  ]0l9^-.)0a0  in 

notes 
of  copyhold  estate,  1081 
|»oduction  of  original  will,  how  obtained,  1023 
secondary  evidence  of  contents  of  a  will,  ib. 

of  docoments  in  general,  1083 
notice  to  produce,  ib. 
objection  for  want  of  a  stamp  in  equity,  lOSKi 
proving  exhibits  by  affidavit,  or  viva  voce  at  the  hearmg,  1085  and  note 
what  exhibits  may  be  so  proved,  l(m 
nothing  which  admits  of  cross-examinatioB,  1087 
and  note  (1) 
order  for  examination  of  witness  viva  voof,  1088 
process  to  compel  attendance  of  witness  at  the  hearing,  1089 
form  of  iubpttna  to  testify  viva  voce,  ib. 

ducei  Ucum^  ib. 
who  may  be  witnesses — vide  Witnesses,  1030 
oi  interrogatories — vide  Iitterrooatories,  1045 
evidence  under  commission  of  partition,  1096 
contradictonr  evidence,  a  ground  for  an  iwue,  1055 
discovery  or  new  evidence,  ffround  for  a  new  trial,  1078 
impoper  rejection  of,  at  trial,  a  ground  for  a  new  trial,  1076 
evidence  upon  rehearings  before  the  Lord  Chancellor,  1358, 1353 
appeals  to  the  House  of  Lords,  1378 
supplemental  bills,  1400, 1401 

nnU)ENCE  BEFORE  THE  MASTER, 
pleadings  in  the  cause,  ib.  1136 
admisstons  by  parol,  1137 
depositions  in  another  cause,  1881 
■mdavitspreviously  used  in  the  cause,  1381 
use  of  afSdaviti  generally  in  the  Master's  office,  1381, 1388,  note 
witnesses  previousljr  examined  in  the  cause,  1383 

not  examined  before  the  Master  without  order,  1384 
cases  in  which  the  court  will  permit  re-examination  to  the  same 

facts,  J385 
cross-examination  of  former  witness,  1386 
examination  of  parties  as  witnesses,  ib. 
method  of  examininff  witnesses  before  Master,  1387 
improper  rejection  o^  b^  Master,  1499 

additional  evidence,  reference  back  to  the  Master  to  review  his  re- 
port in  consequence  of,  1496  ' 

mode  of  reference  to,  in  Master^  report, 
1481 
concealment  of  evidence  will  render  party  liable  to  costs  ei  suit,  1568 

XAMINER, 

extent  of  jurisdiction  of,  1069 

examination  of  witnesses  by,  1053 

of  fixing  time,  1054  and  note 

duty  of  examiner  to  explain  interrogatory,  1068 

cross-examination  by,  1065 

how  long  he  may  continue  to  examine,  1068  and  note 

when  sent  into  the  countiy,  1093 
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EXAMtNATION, 

of  witneis^s^  whetlier  counsel  &di1  pftrties  may  be  preeeat,  lOSif 

now  (I) 
re-extimitifttion,  1068,  note 

upon  IntcrrogBioriefl,  afler  third  iosufficiem  answer,  894 
BU^ciency  of»  how  discijBie<lj  898 
pra  ifdtrtsK  fuo,  1268 

how  order  for,  Dbtmined,  1269  

in  what  cas€9  couit  will,  iostekd  of  ex&min&tioa  pro  initrmt  tua, 

dir^t  a  tr&d  &t  l&w,  1271 
of^/bw  covGTt^  how  t»keti  abroad,  116 

b  Court  or  by  commiAsioti,  ib. 

EXAmNATION  OF  PARTIEa, 

of  plaintiff  in  &  causi;,  1085 
of  prochieo  amy,  1038 
of  defendant,  ib 

practice  before  the  atat  6  &.  7  Vict  c,  65 ;  10*0 
eflect  of  Stat-  G  &  7  Vict.  c<  85 ;  1042 
where  answer  of  defendant  baa  been  replied  to,  1043 
e^ect  off  upon  coeta,  ib, 
of  one  defendant  by  a  co-defendant,  ib. 
order  for  leave  to  examine  a  party »  how  obtained,  1044 
beibre  a  Master,  under  direction  m  the  decree,  13G0,  13C7,  note  [1) 
orally,  13()(>  in  note  (1) 
ia  within  the  discretion  of  the  Master^  1367 
interrogatories  I  how  carried  in,  1-368 
how  exaniination  by  Master  objected  to,  13G9 
of  a  party  how  enforced,  1371 
exajniiiation,  how  prepared,  1372;  1373,  note 
fonn  of,  ib. 
how  sworn  to,  1373 
of  commission  to  take,  1375 
of  scandal  and  impertinence  in,  1975 
proceedings  where  insufficient,  1376 
exceptions  to  the  Master^  certificitt 

of  sufficiency,  ib. 
consequences  of  an  insufficient  elim- 
ination, 1377 
of  one  pajty  may  be  read  by  the  othos, 

1378 
supplemental,  to  correct  mistake,  ib. 
of  persons  coming  in  upon  claimB,  ib. 
as  witnesses  before  the  Master,  1386 

previous  order  necessary,  1387 
EXCEPTION, 

for  scandal  or  impertinence  in  pleadings  in  general,  402 
to  Master's  report  upon  scandal  or  impertinence,  within  what  time  to 
be  taken,  404 

EXCEPTIONS  TO  ANSWER, 

for  scandal  and  iinpertinence,  872,  873  and  note 

reference  for  insufficiency,  a  waiver  of  reference  for  impertinence,  873 

reference  for  scandal  at  any  time,  874 

filing  exceptions  for  scandal,  impertinence,  or  insufficiency,  874 

when  a  good  answer  to  a  motion  to  dissolve  an  injunction,  875 

to  Master's  report  will  not  maintain  injunction,  875 
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XCEPTIONS  TO  ANSWER  — conhntierf. 

for  insufficiency,  877,  878  and  note 

in  what  cases  taken,  878 

where  answer  accompanied  by  plea  or  demurrer,  878 

do  not  lie  to  answer  of  attorney-general,  879 

or  to  answer  of  infant,  879 

or  to  answer  by  guardian  for  person  of  weak  intellect,  879 

or  to  answers  of  corporations,  879,  note 

or  where  answer  on  oath  is  waived,  879,  note 

to  amended  bills,  879 

amendment  of  bill,  a  waiver  of  exceptions,  880 

not  waived  by  moving  upon  admissions  in  the  answer,  881 

form  of,  881 

in  what  cases  tbev  may  be  amended,  882 

how  delivered  and  filed,  883 
time  for  excepting  for  insufficiency,  883 
time  for,  in  injunction  causes,  884 

time  between  filing  exceptions  and  the  order  of  reference, 
885,  1814 

service  of  the  order  of  reference,  887 

proceedings  before  the  Master,  887 

time  for  obtaining  Master's  report,  890 

Master's  report  requires  no  confirmation,  892, 901,  note 
for  insufficiency  of  further  answers,  892 

proceeding  upon  reference  of  second  or  third  an- 
swer, 893, 894 
proceeding  after  thurd  insufficient  answer,  894 
costs  of  scandal,  impertinence,  or  insufficiency,  in  answer,  899 

3XCEPTI0NS  TO  MASTER'S  REPORT, 
what  reports  may  be  excepted  to,  1490  and  note 
in  what  manner  reports  upon  interlocutory  applications  objected  to, 

1491 
when  permitted,  without  objections  having  been  taken  to  the  draft, 

by  whom  exceptions  may  be  taken,  1493 
order  to  set  exceptions  down  must  be  obtained  and  served,  1494 
time  for  excepting  to  reports  which  require  confirmation,  1494 
form  of,  1496  and  note,  1497  note  (2) 

must  be  confined  to  objections  made  before  Master,  1497  and 

note  (1) 
how  filed  and  set  down,  ib. 
to  report  concerning  title,  1496 
to  Master's  report  concerning  scandal,  impertinence,  or  insufficiency, 
900 

within  what  time,  900 
does  not  prevent  proceedings  for  costs,  902 
filing  further  answer  prevents,  903 
time  of  excepting  to  report,  904 
form  of  exceptions,  904, 905  in  note 
how  filed,  905 
time  for  setting  down,  905 
effect  of  setting  down,  905 
argument  of  exceptions,  906, 14^ 
consequences  of  allowing  exceptions,  906 

exceptions  set  down  for  delay,  party  not  appearing,  906  and  note,  908 
note 

184 
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EXCEPTIONS  TO  MASTER'S   REPORT  —  rofihnufi. 

of  ovemilmg  exceptians,  907,  1498 
reviewing  report,  1500 
anietidment  of  report,  1509 

rl^ht  of  credikir  or  other  claimant  to  except  to  report,  1410 
to  Master's  report  of  sufficiency  of  eitaniixuitioD,  137U 

EXCEPTIONS,  BILL  OF, 

will  not  lia  on  tnul  of  ksue»  1306 

EXCHEQUER, 

equ  t  tab  1  e  j  urisd  ic  tion  abolished ,  4 

EXCOMMUNICATION, 

plea  of,  need  not  be  upon  oath,  789 

EXECUTION, 

of  a  will  of  land,  need  not  be  averred  in  a  bill,  419 

EXECUTION,  WRIT  OP, 

under  present  practice  not  necessary,  1246 

ordinary  or  long-  writ  of,  1249 

short  order,  ib. 

in  what  cases  it  was  necessary,  ib. 

EXECUTORS  AND  ADMINISTRATORS, 
cannot  sue  m  forma  pmipmst  43 

uidesfi  where  they  sustain  mbied  character  of  le^Mui 
executor,  ib> 

EXECUTOR, 

where  execntor  abroad,  epectal  administration  granted  nnderSSGeo^ 
3,  c.  87 ;  252 
and  a  receiver  appointed,  253 

Btock  may  be  tnmsferred  into  the  nanoe  of  the  accountini-gieii- 
eral,  ib. 
where  sole  executor  an  infant,  special  administration  granted,  ib. 
of  mortgagee,  a  necessary  party  to  a  foreclosure  bill,  268 
all  executors  need  not  be  co-plaintifl&,  273 

but  those  who  have  proved  must  be  parties,  272, 

273  and  note 
so  in  some  cases  where  they  have  not  proved,  273 

note 
those  who  have  not  proved  and  reside  abroad  oeed 
not  be  parties,  252,  note 
whether  executors  of  a  deceased  executor  should  be  parties  to  a  suit 

for  administration  of  assets,  299 
may  file  a  bill  before  probate,  367 
durante  minore  aiaie^  when  necessary  party,  296 
should  state  that  he  has  proved  the  will  in  the  proper  Court,  364 
prerogative  probate,  when  necessary,  365 
rule  in  Accountant-general's  office  with  respect  to  probate,  2032 
who  has  not  proved  cannot  set  up  statute  of  limitations,  713 
when  entitled  to  attend  in  the  Master's  office,  1356 
when  having  paid  fund  to  his  co-executor,  he  may  discharge  himself, 

compensation  allowed  them  in  United  States,  1431,  note  (2) 

liable  to  costs  in  suits  with  strangers,  1565 

entitled  to  bis  costs  out  of  the  estate,  1554 

in  administration  of  assets,  his  costs  primary  charge,  1567 

when  he  will  be  directed  to  pay  money  into  Court,  2010 
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EXECUTORY  DEVISEES, 

Dot  in  being,  bound  by  decree  against  inheritance,  275 

EXHIBITS, 

may  be  proved,  tfiva  voce,  against  an  inftnt,  220      n 
how  proved,  before  examiner,  1024 

by  secondary  evidence,  1023 
what  exhibits  may  be  proved  viva  voce,  and  by  affidavit,  1025, 1028 
manner  of  proof,  viva  voce,  1026 
order  for  proof,  viva  voce,  1028 
process  to  compel  attendance  of  witness  to  prove,  1029 
production  of,  after  proof,  1030 

EXIGENT, 

what  things  forfeited  upon,  65 

EX  PARTE, 

method  of  proceeding  in  Master's  office,  1354 

EXPENSES, 

of  witnesses  must  be  tendered,  1057 

where  witness  is  a  married  woman,  ib. 
of  commission  to  examine  witness,  193 
costs,  charges,  and  expenses,  in  what  cases  allowed,  1586 
genera],  not  allowed  in  accounts  before  Master,  unless  items  speci- 
fied, 1430 

FACTOR, 

employment  of,  will  not  destroy  privity,  375 
service  of  subpana  upon,  506 

PACTS, 

in  what  manner  stated  in  a  bill,  411 
matters  of,  may  be  pleaded,  601 

FALSE  AVERMENT, 

not  noticed  in  pleadings,  602 

FALSE  REPRESENTATIONS, 

to  induce  marriage,  effisct  of,  upon  husband's  right  to  wife's  property, 
126 

PAI^IFYING, 

an  account,  diffisrence  between,  and  opening  an  account,  764 
manner  of  surcharging  and  falsifying,  765, 1435 

FEE, 

seisin,  how  alleged  in  a  bill,  413 

FEES, 

not  taken  of  a  person  suing  in  farmajpavper%8f  46 

except  for  writmg  and  copying,  ib. 

FELONY, 

plaintiff  under  sentence  of  transportation  must  give  security  for 

costs,  39 
defendant  under  sentence  of  transportation,  process  against  for  want 

of  answer,  541 

FEME  COVERT, 

effect  of  coverture,  at  common  law,  111 
in  equity,  112 

when  she  may  sue  and  be  sued  as  feme  sole,  110, 
111,  notes 


1 


MOO  moEx. 

* 

FEME  COVERT  — con*mu£^-  _  

when  huiband  and  wife  must  jotH  is  mit,  112, 
aote 
her  nght  id  a  settlemeiil,  1 14^  115  in  notes  ^ 

(3i@tiQct  fram  her  right  by  survivorship^  lb,  M^ 

huaband^a  right  to  lntare«t  of  wife^s  propertj  ao  long  as  he  mamttioi 

her,  124 
her  right  of  maintenance,  out  of  her  own  pfoperty^  126 
how  forfeited,  127,  140 
a^  againat  purchaser  from  her  husband,  129 
particular  aaaignoe,  VSl  and  note 
aasignee  under  insolvent  laws,  130,  DOte 
to  what  portion  of  the  fund  it  extendi,  133,  note,  136,  tifA/i 
whether  it  attaches  upon  life  intereat,  1<J6 
does  not  survive  to  children^  1*17 
when  it  attaches,  1^ 
form  of  order  for  a  settlement,  141 
wife's  consent  to  payment  of  money  in  Court,  110 
practice  asr  to  titking^  conaentt  116 
where  she  is  abroad,  ib, 

in  the  country,  ib. 
of  the  af&davil  that  there  ia  no  settlement,  117 . 
eSect  of  marriage  after  rnoney  reported  due  to  a  married  wocwa,  I  If 
ber  cooaent  not  taken  in  the  case  of  a  remabdo, 
119 
Baits  by,  143 

may  sue  her  husband  or  be  sued  byhim^  142,  note   . 
who  mav  be  proehein  iwiy,  144  T 

effect  of  death  of  prochtin  amy  pending  the  suit,  145 
of  marriage  of  female  plaintiff,  145,  956 
of  death  of  husband  suing  with  his  wife,  146 
sued  with  his  wife,  209 
of  wife  suing  with  her  huaband,  146 

sued  with  her  husband,  201  _ 

wife's  right  by  survivorahip,  147 
how  defeated,  ib. 

what  constitutea  reduction  of  possession  by  husband,  149 
choses  in  action,  legacies,  and  distribution 

shares,  149,  note 
effect  of  judgment  at  law  and  decree  in 
equity,  151  and  note 
effect  of  husband's  assignment  upon,  152,  noto 
without  consideration,  152,  note 
on  a  chose  in  action  capable  of  innnediate  redaction 
into  possession,  154  and  note 
effect  of  assignment  by  act  at  law,  155  and  note 

of  husband's  release  of  her  choses  in  action,  157 
of  her  annuity,  ib. 
right  by  survivorship  in  chattels  real,  158 

no  distinction  between  legal  and  equitable  chat- 
tels, 159 
may  be  defeated  by  assignment  of  husband, 
158  and  note 

unless  settled  to  her  sepante 
use,  159 
agreement  by  husband  to  assign,  destroys  light 
by  survivorship^  161 


I 

I 
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FEME  COVERT  — conftntied. 

80  also  does  assignment  or  under  lease,  ib. 

immaterifd  whether  assignment  volunta- 
ry or  not,  168 
rents  of  real  estate,  162,  note 
of  separate  process  against  married  women,  190 
when  writ  of  subjmna  may  be  served  on  fane  eooert,  501 
separate  answer  of,  193  and  note,  M9 
may  be  suppressed  when,  193,  note 
when  liable  to  process,  194,548, 549  and  note 
effect  of  her  answer,  195 

of  joint  answer  of  husband  and  wife,  197 
decree  against  her  inheritance,  ib. 
no  personal  decree  against  her,  198, 199  and  notes 
what  contractB  enforced  against  her  separate  estate, 
199, 200  and  notes 
plea  that  plaintiff  is  a^eme  covert^  718 
that  defendant  is,  720 

not  affected  by  statute  of  limitations,  738 
cannot  be  a  witness  against  her  husband,  even  by  agreement,  195, 

196,  notes,  988 
husband  cannot  be  examined  against  her  in  a  suit  respecting  her 
separate  estate,  990 

FEME  SOLE, 

abatement  of  suit  by  marriage  of,  145, 956 

motion  to  msmiss  tiiereupon,  956 

FICTITXOUS  MARRIAGE,  * 

husband  not  necessary  party  to  a  suit  by  wife,  298 

FIERI  FACIAS, 

when  writ  may  be  sued  out,  1246 

to  whom  writ  returnable,  ib. 

how  filed,  ib. 

effect  of,  1239 

party  issuing  writ  to  give  security  before  suit,  1240 

costB  may  be  recovered  by,  1598 

FILING, 

bU1453 

to  be  filed  when,  454,  note 

demurrer,  660 

difference  between  taking  off  the  file  and  overruling,  663 
plea,  790 

whether  plea  may  be  filed  under  an  order  to  answer,  792 
taking  answers  off  the  file,  918 
no  pleading  of  record  before  filing,  454 

FINES  AND  NON-CLAIM, 
plea  of,  757 

FINES  AND  RECOVERIES  ACT, 

when  Lord  Chancellor  is  protector  of  a  settlement,  2147 
Court  of  Chancery,  when  protector  of  a  settlement,  2147 
principles  of  the  Court  in  exercising  the  power  of  protector  of  a 
settlement,  2148 

184» 


FORECLOSURE, 

ftgminBt  roajFjed  women,  900 
iaftiuvs,  209 

day  to  ffhow  cauae  no 
in  whM  cases  sale  decreed  insieBd 
necessary  parties  in  suit^  for,  263 
jMirty  in  contempt  cannot  move  for  a 

in  cftses  of  foreclosure,  555 
costs  of  assignees  m  suits  for,  81 1 
form  of  docrctis  for,  1204 
enlargen^enl  of  time  in  cases  of  fbi 
when  mortgagee  receives  rents  alb 

FOREIGN  CORPORATIONS, 

may  sue  io  their  corporate  name  in 

29,  note 
corpotutions  of  one  state  may  sue  i 
security  for  costs  when  required,  2! 
foreign  corporations,  plain tii&,  bou 

note 
bow  they  sue  in  this  country,  28 
conld  not  formeHy  be  sued  in  Man 
may  now  by  statutej  ib,  ^m 

FOREIGN  COURT,  ^ 

sentence  of,  759 

cannot  be  questioned  in  courts  her 

FOREIGN  GpVERNMENT, 

when  it  may  sue  in  this  country,  S 
authorized  to  sue  by  constitution  c 
one  state  of  the  Union  may  sue  at 
in  what  form  it  sues,  24 
tefusal  of^  to  allow  a  commission  t 
recognized  by  this  country,  judicic 
otherwise  contracts  by, 
when  they  m 

FOREIGNER, 

in  what  cases  he  may  sue,  52 
foreigners  transiently  within  a  st 

55,  note 
security  for  costs  by,  60 
eilect  of  a  person  being  an  alien  ( 

FORFEITURE, 

demurrer  for  want  of  waiver  of  p« 
of  property  by  attainder,  65 
in  what  caaes  defendant  may  pnH 
would  expose  him  to,  634 

or  from  prodi 
injunction  to  relieve  from  penalty 

FORGED  DOCUMENTS, 

party  setting  up,  cannot  aflerwarc 

FORGERY, 

whether  issue  directed  to  try,  129 
couvictloQ  of  witness  of,  ground  f 
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FORMA  PAUPERIS, 
of  suing  in,  43 
who  may  8o  sue,  41 

executors  cannot  so  sue,  43 

or  plead  in  forma  pauperis^  44 
form  of  petition  for  admission,  45 
motions  on  behalf  of  paupers,  how  signed,  47 
dismissal  of  his  own  bill  by  a  pauper,  47 
right  of  a  pauper  to  receive  costs,  48 
dispaupering,  49 
of  defendants  sued  in  forma  pauperis^  43,  note  232 

FORMER  SUITS, 

plea  of  decree  in  former  suit,  756 

staying  proceedings  when  tiro  suits  relate  to  the  same  nuitter,  960 

FRAUD, 

shown  as  cause  against  decree  against  an  iniknt,  228 

effect  of  general  allegation  of  fraud  in  preyentiiig  demnrrer^  375 

courts  of  law  have  concurrent  jurisdiction  concerning  611 

no  jurisdiction  in  equity  in  cases  of  fraud  as  to  will  of  real  estate^  ib. 

when  a  ground  for  a  new  trial,  1308 

opening  biddings,  1471 
defendant  must  make  discovery  although  it  may  criminate  him  of 

fraud,  633 
operation  of  statute  of  limitations  in  cases  of  frand,  747 

FRAUDS,  STATUTE  OF,  29  Cha.  H.  c.  a 
in  what  cases  pleaded,  747 
averments  in  such  a  plea,  748 
effect  of  part  performance,  749,  750  and  note 
admission  of  parol  agreement  by  answer,  751  and  note 
cannot  be  pleaded  to  enable  a  party  to  commit  a  fraud,  751 
benefit  of  the  statute  may  be  had  bv  answer,  ib 
cannot  be  pleaded  in  case  of  sales  before  the  Master,  752 

FREEHOLD  ESTATE, 

effect  of  sequestration  upon,  1268 

FRENCH  LANGUAGE, 

formerly  used  in  pleadings  at  law,  1 

FUND  IN  COURT, 

advance  out  of,  to  defray  costs  of  trial,  1319 

mode  of  transfer  of  fund  from  one  account  to  another,  2034 

manner  in  which  fund  is  paid  ont  of  Court,  2035 

FURTHER  DIRECTIONS, 

reservation  of,  in  decree,  1214 

hearing  upon,  1504 

what  may  be  ordered  upon,  1505 

original  decree  will  not  be  altered,  1507 

but  computation  of  interest  will  be  decreed,  1508  and  note  (1) 

in  case  of  an  executor  having  had  balance  in  his  hand,  1508  and 
note  (1) 

of  a  mortgagee  in  possession  over  paid,  1508 

defendant  charged  with  wilful  default  upon  hearing  of  further  direc- 
tions, 1510 

taxation  of  costs  upon,  1510 

how  cause  is  set  down,  1511 

proceeding  at  the  hearing,  1512 

m  what  cases  petition  may  come  on  with,  1513 
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GAVELKIND, 

customaiy  descent  in,  judicially  noticed,  603 

GAZETTE, 

advertiseoient  in,  for  claimants  to  come  in,  1400 

GENERAL  EXPENSES, 

no  allowance  in  respect  of^  unless  items  specified 

GENERAL  SAVING, 

omitted  in  infant's  answer,  315 

GOVERNMENTS  OP  FOREIGN  STATES, 
when  the^  may  sue  in  this  country,  31, 33  and  no 
when  their  contracts  can  be  enforced,  ib. 
judicially  noticed,  603 

m  what  cases  they  may  be  made  defendants,  177 
cross  bill  may  be  filed  against  them,  176 

GRANT, 

must  be  stated  to  be  in  writing,  430 

GRANTEE  OF  CROWN, 
form  of  suit  by,  6 

GRANTOR  OF  ANNUITY, 

when  necessaiy  party  to  a  suit  for,  350 

GRATIS, 

appearance  gratis,  589 

GUARDIAN, 

of  an  infant  may  sue  as  his  next  friend,  89 
ad  liiem^  304,  note 

how  appointed  in  different  states,  304  in  note 

compensation,  304  in  note 

duty  of,  304  and  note,  305 

answers  by,  315 

commission  to  appoin^  867 

compensation  of,  304  in  note 
appointed  on  petition  without  suit,  3078 

when  the  father  is  alive,  3078  and  note 
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HABEAS  CORPUS, 

when  the  sheriff  arrests  defendant  for  want  of  appearance,  530 
defendant  to  be  brought  to  the  bar  of  the  Court  within  thirty  days,  ib. 
when  the  sheriff  attaches  the  defendant  for  want  of  answer,  540 
thirty  days  within  which  he  must  be  brought  to  the  bar  of  the 
Court,  ib. 
when  defendant  in  gaol  for  misdemeanor,  541 
right  of  defendant  to  be  discharged  if  not  brought  up  within  thirty 

days,  542 
proceedings  upon,  where  defendant  unable  to  answer  from  poverty, 

551 
on  process  to  enforce  decree,  1254 

removal  to  Queen's  prison  by,  previous  to  sequestratioD,  ib. 

HABEAS  CORPUS  CUM  CAUSA, 

when  defendant  brought  to  the  bar  of  the  Court  for  default  of  an- 
swer, 54 

turned  over  to  the  Queen^s  prison  by,  ib. 
defendant  in  gaol  for  misdemeanor,  241 

already  in  custody  the  serieant  at  arms  has  lodged  a 
detainer  against  him,  1254 
where  defendant  already  in  Queen's  prison,  whether  writ  of  habeas 
corpus  cum  causa  necessary  before  sequestration,  1255 

H^C  VERBA, 

in  what  cases  instruments  should  be  so  set  out  in  bill,  415 
where  question  turns  upon  particular  words  in  the  will,  ib. 
in  what  cases  instruments  should  be  so  set  out  in  answer,  834 

HALF-PAY, 

cannot  be  sequestered,  1262 

HAND  WRITING, 

proof  of,  when  sufficient  to  prove  a  will,  1021 

HARLEIAN  LIBRARY, 

documents  from,  may  be  proved  viva  voce^  or  by  affidavit,  1026 

HEAD  OF  CORPORATION, 

corporations  cannot  be  sued  without  their  head,  178 
corporations  aggregate  cannot  sue  in  name  of  head  alone,  25 
revivor  upon  death  of,  28 

HEARING, 

leave  to  amend  at,  by  adding  parties  at  the  hearing  of  cause,  341, 

480 
at  the  hearing  of  an  appeal,  480 
appearance  gratis  ait,  593 
original  papers  for  the  judge  at,  1183 
attendance  of  solicitor,  ib. 
proceeding  where  defendant  does  not  appear,  ib. 
where  plaintiff  does  not  appear,  1184 
where  all  parties  appear,  1185 

of  opening  pleadings,  ib. 
where  a  person  not   served    with    svbpcma  is 
willing  to  be  bound  by  the  decrees,  ib. 
of  reading  pleading  and  depositions  at,  1186 
argument,  1188  and  note 
upon  bill  and  answer,  1190 

in  what  cases  the  plaintiff  permitted  to  reply,  ib. 
replication  permitted  to  be  filed  nunc  pro  lutie,  ib. 


HEIR  AT   LAW, 

will  Dot  established  where  infant  heir  at  law  is  ph 
established  against  infant  heir  defendant,  217 
when  a  necessary  party  to  a  suit  relating  to  lands 
where  will  sought  to  be  establish^,  282 
cannot  be  join^  with  devisee  as  co-plaintif 
heir  of  mortgagee  when  a  necessary  putY,  242 
of  grantor,  when  a  necessary  party  in  inronnationi 
a  necessary  party  to  bills  by  creditors  or  incombr 

heritance,  ib. 
proof  required  to  establish  a  will  against,  1019 
right  of  heir  to  an  issue,  1021,  1287 
how  heir  at  law  may  forfeit  his  right  to  an  issae,  1 

how  waive  it,  ib. 
costs  of,  upon  an  issue,  1317, 1522 

in  cause,  ib. 
cases  in  which  he  will  not  have  costs,  ib. 
new  trial  of  issues,  1318 
when  conveyance  may  be  ordered  on  behalf  of 

under  trustee  acts,  2111 
inquiry  for  heir  in  Master's  office,  1400 
may  be  receiver,  1972 

HONOR, 

attestation  of,  to  answer  of  a  peer,  431 
form  of,  845 

HOSTHJTY,  PERSONAL, 

allegation  of,  where  scandalous,  399 

HOUSE, 

partition  of,  1335 

HUSBAND, 

effect  of  attainder,  110 

necessanr  party  to  suit  by  wife,  112,  note  143 

after  wi&'s  consent  money  paid  to,  115 

deed  by  wife  in  favor  of,  established  bj  separate 

misconduct  of,  effect  upon  his  right  to  mcome  of  i 
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HUSBAND  —  continued. 
separate  answer  by,  549 

when  marriage  fictitious  not  a  proper  party  to  suit  by  wife,  293 
when  husband  of  unsound  mind,  dividends  of  wife's  estate  paid  to 
her,  118 

HUSBAND  AND  WIFE, 

contract  for  separation,  not  enforced  in  equity,  612 

form  of  plea  by,  780 

reckoned  as  one  person  in  stibponuiy  500 

IDENTITY, 

averment  of  in  a  plea  need  not  be  supported  by  oath  where  plea  mat- 
ter of  record,  787 

IDIOTCY, 

proof  concerning,  991 

IDIOTS, 

informations  on  behalf  of,  7, 105 

not  necessary  parties  to  suits  to  avoid  their  own  acts,  9, 106,  256 

defend  by  their  committees,  202 

answers  of,  may  be  read  against  them,  981 

process  for  want  of  appearance  or  answer  of,  550 

in  what  manner  guardian  appointed  to  answer,  870 

conveyance  ordered  on  behalf  of,  under  trustee  act,  2105 

ILLEGITIMACY, 

proof  concerning,  991 

ILLITERATE  PERSON, 
answer  of,  how  taken,  854 

IMBECILE  PERSONS, 

may  sue  by  next  friend,  109,  note 

may  defend  by  guardian,  551,  note 

answer  of,  845 

commission  to  take,  859 

may  be  read  against  them,  981 

not  liable  to  exceptions  for  insufficiency,  879 

IMMATERIAL  PARTY, 

in  what  case  defendant  having  no  interest  may  demur,  346- 

or  protect  himself  from  discovery  by  an- 
swer, ib. 

IMMATERIALITY  OF  DISCOVERY, 
when  a  ground  for  demurrer,  636  and  note 
of  objection  by  answer,  822 
the  Master  can  decide  upon  materiality,  824 

IMMORALITY, 

particular  acts  of  allegation  of,  in  what  cases  scandalous,  339 

in  what  cases  provable  under  gen- 
eral charge,  ib. 
effect  of  a  general  charge  of,  993 

IMPERTINENCE, 
definition  of,  339 

distinction  between  and  prolixity,  400 
no  ground  for  demurrer,  401 
exceptions  must  be  taken  in  writing,  402 

must  point  out  exceptionable  matter,  402,  note 

practice  upon,  403, 404  and  note 


IMPERTINENCE  ^  cmUinmiL 

withm  ^hat  time  ihej  may  be  taken,  409 
power  ot  tb^  Court  tinder  new  orders  to  declare  ajoy  plea^iiiff  p^ 

tion,  or  affidavit,  ittipeirtinenl,  400 
ftppeamnce  grttia  where  defendaiit  wishes  to  refer  biU  fori503 
BJiswer,  when  impertinent,  637 

refejeace  of,  for  impertinence,  873 

cannot  be  after  leferencc  for  insoflciencjt  iL 
gtjod  cause  a^inat  ditching  ao  injuDctioo,©! 
effect  of  report  upon  injunctioD,  &6 
plG%  reference  of,  for  iiDperunence^  7l>3 

waive d  by  aeiliu^  down  plea  for  argumtMi  ib. 
in  examination  of  party  beiore  the  Master^  137S 
expunging  impertinent  matter^  ib. 
in  proceedings  in  the  Master's  office^  1397 
whether  tlie  Master  can  expunge  impertinent  matter  witjkeic  arto 

of  the  Court,  ib. 
excopUons  to  report,  1398 
cofiU  of  rcfereneea  for  impertinence  in  plca^dings,  W^ 

of  imperimence  in  proceedinga  in  MaBter'a  office,  1399 

IMPRISONED  PERSONS, 

not  affected  hy  statute  of  limimtions,  739 

IMPRISONMENT  FOR  DEBT, 

statute  for  the  abolition  of,  od  mente  process,  1  &  2  Vict  &»  HO;  I^ 
enforcing  the  execution  of  decrees  bj,  1^ 

rMPROPRlATOR, 

when  necessary  party  ia  auits  by  vicar,  277 
when  he  can  he  made  to  pay  costs,  27y 

INCIDENTS, 

of  the  certainty  required  in  alleging,  422 

INCOMPETENCE  OF  WITNESS,  1030 

,      effect  of  statute  6  &  7  Vic.  c.  85,  concerning,  1031 

INCONSISTENT  DEFENCES, 
what  are,  815 
effect  of,  817 

INCONSISTENT  INTERESTS, 

persons  having,  cannot  be  joined  as  co-plaintifis,  276,  282 
effect  of  joining  inconsistent  interests,  350 
INCUMBRANCER, 

all  incumbrancers  under  a  trust  deed  for  creditors,  necessary  parties, 

324 
rules  as  to,  in  suits  to  foreclose,  325 

extends  to  all  cases  where  sale  or  charge  subsequent  to 
plaintifi's  claim,  3^ 
becoming  such  after  bill  filed,  when  bound  by  the  decree,  328 
rule  as  to  costs  of,  1525 

where  superior  incumbrancer  consents  to  sale  in  & 
suit  for  administration  of  assets,  1569 
INCUMBRANCES, 

when  paid  off  out  of  purchase-money  on  sale  under  decree,  1458 
INDIA, 

examination  of  witnesses  in,  1094 

agency  allowed  to  executors  upon  property  collected  in,  1433 
INDORSEE  OF  BILL  OF  EXCHANGE, 

when  necessary  party  to  a  suit  to  recover  amount  of  loet  bill,  255 
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INDORSEMENT, 

upon  subpcsTM,  497 

of  memorandum  upon  decree,  1350 

INFANCY, 

disqualification  arising  from,  86 

at  what  time  it  terminates,  87  and  note 

when  a  material  allegation  is  to  be  proved,  88,  note 

plea  of,  718 

INFANT, 

sues  in  chancery  by  his  next  friend,  88 

although  he  has  a  guardian,  89,  note 

cannot  sue  for  specific  performance,  ib. 

DToceedings  when  more  than  one  suit  are  instituted  on  behalf  o^  90 

bound  by  decree  in  a  suit  on  his  behalf,  92 

how  far  he  can  be  bound  by  consent,  95 

of  giving  infant  plaintiff  a  dav  to  show  cause,  93 

defendant  a  day  to  show  cause,  208, 209,210  in  note 
in  suits  for  foreclosure,  210 
of  parol  demurrer,  206 
defence  of  a  suit  by,  203,  204  and  note 
of  answers  by,  214  and  note 

of  admissions  therein  on  behalf  of,  218 
of  evidence  against,  220 
form  and  effect  of  decrees  against,  212,  note,  221 
frochein  amy  of,  who  may  be,  96 — vu2e  Prochein  Amt  (of  infant) 
infant  mav  be  examined  jnv  interesse  mo  by  guutLian,  1272 
service  of  sttbpana  upon  infant,  204  in  note 
process  against  infant  defendant,  for  want  of  appearance,  536 

for  want  of  answer,  548 
cannot  be  served  with  a  copy  of  the  bill,  499 
appearance  for,  ou^ht  not  to  be  without  authority,  585 
answer  of,  not  liable  to  exceptions,  879 

cannot  be  read  against  infant,  981 
may  be  a  commissioner  to  take  answer,  858 
form  of  commission  to  appoint  a  guardian,  and  take  the  answer  df  an 

infant,  868 
bow  far  statute  of  limitations  applies  to  infants,  7SB 
use  of  affidavits  in  the  Master's  office  when  infant  a  party,  95, 218, 

1381 
practice  with  regard  to  conveyances  by,  in  cases  of  partition,  1339 
summary  petition  for  the  appointment  of  guardian  of,  2077 
whether  infant  must  have  property  to  give  the  court  jurisdiction,  2078 
power  of  ffuardian  over  the  estate  of  the  infant,  2082 
power  of  me  Court  to  make  leases  for  infants,  2085 
maintenance  ordered  for  an  infant  upon  petition  without  suit,  2088 
only  where  property  smaU,  2089 
during  the  life-time  of  the  father,  2090 
power  of  Court  to  order  dividends  to  be  paid  to  guardian,  2092 
whether  liable  for  costs,  88,  note,  100,  note, 

INFANT  (in  Venirt  sa  Mere), 

may  sustain  suits  to  restrain  waste,  87 

INFANT  (Executor), 

special  administration  granted  during  infancy,  253 
must  be  a  party  to  a  suit  by  his  co-executors,  273 

185 


conveyance  by  infant  heir  of  vendor,  2118 
costs  in  such  case,  2119 

INFERENCES  AT  LAW, 
not  to  be  pleaded,  601 

INFORMATION, 

on  behalf  of  the  crown,  1 

or  of  those  whose  rights  are  under  its 
relating  to  lands  and  revenues  of  the  crown,  4 
usually  in  the  exchequer,  sometimes  in  chancery 
how  commenced,  5 

in  courts  at  Westminster  by  a 

general,  ib. 
in  Duchy  of  Lancaster,  Palatini 
franchise  of  Ely,  in  Chester, 
sions  in  Wales,  ib. 
in  Duchy  of  Cornwall,  6 
where  crown  not  immediately  concerned,  ib. 

on  behalf  of  crown's  grantee  of  e^ 
of  queen  as  nead  of  the 
as  iNireiis/Niiru 
of  idiots  ana  lunatics,  8 
under  particular  statutes,  10 

charity  commissionen  acts,  10, 2104 
marriage  act,  11 
dismissal  of,  for  want  of  prosecution,  20 
parties  to,  in  what  cases  neir  at  law  of  grantor  ii 
converted  into  bill  by  amendment,  463 

INFORMATION  AND  BELIEF, 

in  an  answer  tantamount  to  an  admission,  980 
Mcua^  information  only,  ib. 
Mens,  also  concerning  the  ezecotio 

INFORMATION  AND  BILL, 
in  what  cases  usuiU,  12 
bill  dismissed  and  information  retained,  ib. 

INHABITANTS, 
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N  JUNCTION  —  eoniinwd. 

provisional,  perpetual,  commoii,  special,  1810 

object,  purposes  and  jurisdiction,  1809, 1810  and  note  (1) 

NJUNCnON  (Common) 
see  1811,  note  fl) 

when  ordered  ror  want  of  appearance,  1811 
where  for  want  of  answer,  loll 
in  vacation,  1812 

when  bill  amended,  before  answer,  1813 
after  answer,  ib. 
how  order  for  prevented,  ib. 

by  demurrer,  by  plea,  1813 
by  answer,  1814 
answer  must  be  sufficient,  ib. 
whether  plaintiff  can  refer  answer  for  in- 
sufficiency nutofiler,  ib. 
form  of,  1817  and  note 
service  of,  1818, 592  and  note 
effect  of,  ib. 

after  declaration,  1819 
extension  of,  to  stay  trial,  ib. 

on  what  affidavit  granted,  1820 

order  for  extension  falls  with  injunction,  1821 

falls  upon  answer  reported   suffi- 
cient, 891 
dissolution  of,  if  cause  not  prosecuted,  1831 
how  dissolved,  1822 

in  what  cases  dissolved,  1831  and  notefl) 

upon  a  denial  in  answer  of  the  plaintiff's  equity,  ib.  and  note  (1) 

order  fM  for  dissolution,  1822 

not  till  after  full  answer,  1823 

not  till  all  the  defendants  have  answered,  ib.  and  note  (1) 
how  made  absolute,  1825 
what  cause  may  be  shown  against  dissolving,  ib. 
reference  for  impertinence,  874, 1826 
exceptions  for  insufficincy,  889, 1814, 1826 
merits  confessed  in  the  answer,  1826 

practice  as  to  reading  affidavits,  1826  and  note(l), 
1827  and  note  (1) 
continuing  till  the  hearing,  1828 

upon  pavment  of  money  into  court,  1829 
where  plaintiff  at  law  abroad|  1830 
reviving  after  reference  fi>r  insufficiency  or  impertinence,  891, 1832, 
1833  and  note 

after  exceptions  to  Master's  report,  891 
amending  bill  without  prejudice  to,  484 

when  answer  reported  insufficient,  485 
demurrer  may  be  filed  after  issue  of,  1813 

but  no  injunction  can  issue  pending  demurrer,  666 
after  demurrer  overruled,  granted  of  course,  676 
alter  plea  filed,  cannot  issue,  794 
motion  for  upon  overruling  plea,  ib. 
consequence  of  a  breach  of,  193 

what  constitutes  breach  of,  ib. 
proceedings  against  bail,  1906 


INJUNCTIONS  (Special), 

how  affected  by  amendment  of  bill,  487 

10  restTttiti  ECti Di*  at  kw  upon  contemptfi  irregtilariy  JBffoed,  563 

whether  necessary  before  writ  of  flBaistaaee  in  eases  of  iequMtflr 

tioo,  1967 
not  vmilf  requiaite  praviotifl  to  writ  of  asai^tance^  1280 
Hfttsie  of,  1633 
when  granieil  tho«gb  not  prayed  for,  1834 

bill  on  petitioQ  asking  Injunction  miwl  hfl  »»wti  to» 

ib.  Dote  (1) 
aHer  <3ecree,  in  foreclosure  anit,  ib, 
al^er  decree  for  the  udministratioa  of  aaMtij  i\f* 

upon  what  terms,  1836 
in  Ci^es  of  election^  9GI,  163G 
for  action  upon  irregolar  procefls,  1837 
m  what  caaea  not  ^mDted,  ib« 

to  restrain  proceed inEf  in  criminal  matteiE,  183B 

where  plainlila  seek  redress  by  criminal  procetd- 

inffSf  ib, 
&9  a  Mil  to  f|uiet  possession,  ib. 
to  restrain  proceedings  at  law  untie r  an  award,  1639 
to  relieve  against  judgment,  for  grounds  available  at  It  v,  1840 
after  verdict,  ib* 

not  granted  where  party'  could  by  proper  vigilio* 
have  protected  himselt'^at  law,  l&ll  and  note 
not  granted  to  relieve  against  juda-nient  for  error  in  fact,  I&42 

doubtful  whether  for  error  al  la»j  tip 
in  what  cases  they  will  be  issued,  ib, 

where  plaintiff  entitled  to  equitable  relief*  1^3 
to  restrain  proceedings  in  odier  courts,  ib. 

in  courts  of  common  law,  id. 
where  questions  partly  legal  and  part- 
ly equitable,  1844 
judgment  may  be  enjoined  in  part, 

ib.  and  note 
in  ecclesiastical  courts,  1845 
in  court  of  admiralty,  1846 
in  court  of  bankruptcy,  1847,  note  (1) 
in  foreign  courts,  ib.  and  note  (2) 
to  restrain  waste,  1849  and  note  —  vide  Waste 
to  restrain  nuisances,  1857  —  vide  Nuisa^vces 
in  cases  of  trespass,  on  principle  of  irreparable  mischief,  1853, 

note  (2) 
not  granted  to  restrain  mere  trespass,  1854  in  note 
general  principles  upon  which  the  court  interferes  to  protect  legal 
rights,  1859  and  note 

to  protect  patents  and  copyrights  —  vide  PATEifTS 
in  cases  or  copyright,  1865  to  1869  and  notes 
in  cases  of  trade  marks,  1870  —  vide  Trade  Marks 
to  restrain  the  negotiation  of  bills  or  other  instruments  1871, 
1872  and  note 

repeated  litigation  of  the  same  point,  1881 
the  alienation  of  real  property,  1873 

as  to  the  sale  of  trust  property,  ib. 
the  presentation  to  a  benefice,  lo74 
the  appointment  of  a  dissenting  minister,  ib. 
the  indorsement  of  a  ship*s  registry,  ib. 
the  removal  of  timber,  ib. 
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setting  up  lepd  title,  1880 
the  breacn  of  covenaots,  1874 
by  erecting  buildings,  1875 
by  exercise  of  trade,  ib. 
by  issuing  fiat  in  bankraptcy,  1876 
by  destroying  banks,  ib. 
by  wrongral  cultivation,  ib. 
to  relieve  from  penalties  or  forfeiture,  1878  and  note— vufe 
Penalty 

in  cases  of  interpleader,  1880, 1762 
to  direct  the  performance  of  an  act,  1881 
not  usually  granted,  1882 
motion  for,  after  answer,  ib. 

practice  as  to  reading  affidavits,  1883, 1884,  note 
when  answer  denies  title,  1884 
when  answer  put  in  before  affidavits,  ib.  and 

note  (3) 
when  some  affidavits  before  answer,  1884, 1885 
and  notes 
motion  for,  before  answer,  1886  and  note  (1) 

without  notice  to  defendant,  1886, 1887  and  note 
of  affidavits  in  support  of  motion,  1890 

what  may  be  proved  thereby,  1890, 1891  and 
notes 
service  of  svbpttna  with  injunction,  1892 
duration  of  injunction,  1894 
service  of,  ib. 

dissolution  of,  1894, 1895  in  notes 
in  what  cases  and  for  what  causes,  1896  and  notes 
continued  at  the  bearing,  1897  and  notes 

pennanenUy,  where  par^  in  possession  of  legal 

cases  of  this  character,  1896, 1899  in  note 
where  made  perpetual,  1899 

([ranted  at  the  hearing  without  previous  injunction,  1900 
m  what  cases  ^^rantea  at  the  hearing,  1901 

m  biUs  of  peace,  1902 

effect  of  abatement  upon,  1908 
consequences  of  breach  of  an  injunction,  1907, 1906  and  note 
what  amounts  to  breach  of,  1907 
order  for  coounittal,  how  obtained,  1909 
effect  of  conmutUd  and  how  far«dvice  of  counsel  will  excuse,  1911 

and  note 
proceedings  in  the  case  of  peers  and  corporations,  1901 
discharge  of  for  irregularity,  ib. 
damages  allowed  on  dissolution  of,  1845,  note  (2) 

INQUIRY  (before  Master), 

not  directed  unless  ground  for  it  laid  in  pleadixig^377 
for  heir  at  law  when  directed  in  charity  cases,  S06 
as  to  heirs  at  law,  next  of  kin,  creditors,  6lc  1400 
in  what  manner  conducted,  ib. 

INROLMENT  (of  Decree), 
when  necessaiy,  1SK21,  note 
necessary  before  appeal  to  House  ot  Lqprds,  ID. 
in  what  cases  decrees  to  account  ought  to  be  inrolled,  1223 
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INSOLVENCY, 

effect  of,  upon  statute  of  limitations,  733 
of  busbano,  effect  of  upon  wife's  right  to 
upon  wife's  right  by 

INSOLVENT, 

plea  that  plaintiff  is,  718 

that  defendant  is,  719 
situation  of,  with  regard  to  after-required 
suits  by  assignees  of,  without  the  concurr 
effect  of  death  of  assignee  of  pending  sui 
ought  not  to  be  a  defendant,  165 

INSPECTION  (of  Documents), 

prayer  in  a  bill  that  defendant  may  ini 
vide  PRooncTioir  or  DocuiffifTS 

INSPECTION  (of  Bank  or  South  Sea  Books 
when  permitted  on  proceedings  before  Mi 

INSTRUMENT  —  vide  Deed 

INSUFFICIENCY  (of  Answer), 

how  answer  must  be  framed  to  avoid  ezce 
exceptions  for,  877 — vide  EzcEPTioirs 
shown  as  cause  against  dissolving  an  inju; 
of  examination,  1376 
course  of  proceeding  upon,  1377 

INTERESSE  SUO, 

order  for  examination  for,  1268 
how  obtained,  1269 
whether  by  plaintiff;  1270 
,when  trial  at  law  ordered  or  reference  to  t 
proceedings  where  sequestered  proper^  ii 

8on,ib. 
tune  within  which  interro|ratorre8  should  I 
commission  to  examine  witnesses  upon,  1' 
order  of  the  court  upon,  ib. 

INTEREST, 

want  of.  in  nlaintiff.  demurrer  for.  348.  61 
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Merest — corUinued. 

arrears  of,  not  recoverable  for  more  than  six  years,  744 
on  arrears  of  annuity,  1438 

on  purchase-money,  where  purchaser  takes  possessicm  without  order 
of  court,  1457 

rule  where  property  is  sold  under  decree,  1456 
of  charging  executors  and  trustees  with,  1508  and  note  (]j 

on  legacies,  at  what  rate,  1435  and  note  (4),  1436,  note  (1), 
on  debts  by  specialty,  1436  and  note  (2) 
in  what  cases  Master  may  go  beyond  penalty  of  bond,  1436  and 

note  (2) 
computation  of  interest  on  judgment  debts,  1437, 1438  and  note  (1) 
simple  contract  debts,  1439,  1440   and 

note  (1) 
arrears  or  annuities,  1438 
promissory  notes,  1440 
stated  account,  1440, 1441  and  note  (I) 
rate  at  which  computed,  1442 
up  to  what  period,  ib. 
subsequent  interest,  ib. 
with  rests,  1434, 1442, 1443  and  notes 
order  to  invest  interest  from  time  to  time,  2027 

J^TERLOCUTORY  APPLICATION, 

feneinl  nature  of,  1781 
y  motion,  ib 

by  petition,  1781, 1782, 1783,  note 

what  interlocutory  applications  must  be  heard  by  the  Lord  Chancel- 
lor, or  one  of  the  Vice  Chancellors,  and  not  by  the  Master  of  the 
Rolls,  1783 
what  must  be  heard  by  the  Master  of  the  Rolls,  1784 
not  a  proceeding  in  the  cause  to  prevent  motion  to  dismiss  for  want 
of  prosecution,  937 

secuSf  an  order  of  reference  as  to 
title,  938 
motions  of  course  what,  1788  —  vide  Motions  of  Coubsx 
special  motions,  1789 — vide  Motions  Special 
petitions  of  course,  practice  upon,  1804  — vide  Petitions  of  Course 
petitions,  genera]  nature  of,  1801  — vide  Petitions 
order  upon  interlocutory  applications,  1806 

how  drawn  up,  passed,  and  entered,  ib. 
form  of,  ib.  % 

how  served,  1807 

how  varied,  altered,  or  discharged,  ib. 
rule  with  costs  of,  1517 
appeals  to  the  House  of  Lords  upon,  1633 
perpetual  injunction  not  granted  upon  interlocutory  applications,  1903 

NTERMEDIATE  ESTATES, 

persons  entitled  to,  coming  into  ease  afler  bill  filed,  must  be  made 
parties,  315 

NTERPLEADER, 

by  Bank  of  England,  when  necessary,  186 

nature  and  objects,  1753 

ground  of  jurisdiction  in,  ib 

claim  or  liability,  ib. 

claim  may  be  both  at  law  and  in  Equity,  1754 

plaintiff  can  claim  no  interest,  ib. 

claims  of  defendants  must  be  in  privity,  ib. 


INDEX.  2217 

INTERROGATING  PART  (of  BiU), 
form  of,  430 

many  questions  asked  upon  single  interrogation,  482 
must  be  confined  to  charge  or  SUegation,  433 

INTERROGATORIES, 

for  the  examination  of  witnesses,  1045 

must  be  drawn  and  signed  by  couniiel,  1046 

leading  interrogatories,  wha^  1047  and  note  (1) 

when  objection  should  be  taken,  ib.  note  (2) 

leading  questions,  when  allowed,  1047,  note  (1),  1048,  note 

objection  does  not  apply  to  cross  interrogatories,  1049 

reference  offer  scandal,  ib. 

title  of,  ib. 

form  of,  1050 

last  interrogatory,  1050, 1051,  note 

effect  of  not  answering  general  interrogatory,  ib. 

filing  of,  with  examiner,  1051 

wheUier  new  interrogatories  can  be  exhibited  before  a  commissioner, 

1052 
of  demurrers  to,  1123, 1124,  note 
^rounds  of,  1124 
form  of,  ]  127 
proceedings  upon,  1 129 
costs  of,  1130 
before  a  Master,  1388 

must  be  signed  by  counsel,  ib 

method  of  compelling  Master  to  receive,  ib. 

to  supply  defect  in  proof,  998 

to  prove  a  party  out  of  the  jurisdiction,  23d 

to  discredit  another  witness,  1158 

nature  of  examination,  1160 
copy  of  interrogatories  annexed  to  depositions,  1140 

INTRUSION, 

information  of,  may  be  filed  in  Chancery,  4 

IRELAND, 

attachment  in  England  to  enforce  an  order  or  decree  made  in  Ire- 
land, 35 
plaintiff  resident  in  Ireland,  must  give  security  for  costs,  ib. 
property  of  bankrupt  in,  vests  in  asssignees,  72 
decrees  in  Ireland,  enforced  in  England,  1283 
sequestration  may  be  issued  into,  ib. 

IRISH  PEER, 

entitled  to  privilege  of  peerage,  446  «*  vide  Peer 

IRREGULARITY, 

in  process,  how  taken  advantage  of,  562 

injunction  to  restrain  action  at  law  upon  irregular  contempto,  563 

effect  of  compliance  upon  motion  to  discharge  for  ^regularity,  565 

in  frame  of  bills,  cause  of  demurrer,  649 

in  demurrer,  a  ground  for  taking  it  off  the  file,  661 

by  omission  of  oath  to  a  plea,  cannot  be  cured,  790 

in  commission  to  take  answer,  how  remedied,  865 

in  Jura/,  cannot  be  waived,  856 

in  swearing  affidavits,  effect  of,  1774 

in  setting  down  cause,  1170 

in  iubpana  to  hear  judgment,  1173 

ft  ground  for  suppressing  depositions,  1140 
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ISSUE  (Matters  in), 

mattera  sufficiently  put  in  issue  b^  allegation  of  pretence,  429 
not  necessary  to  amend  to  put  in  issue  facts  stated  by  answer,  462 
evidence  confined  to  matters  in  issue,  992 
efiect  of  a  general  charge,  in  putting  special  matters  in  issue,  993 

JEW, 

how  sworn  to  answer,  846 

form  of,  return  to  commission  to  take  answer  of,  860 

JOINDER  (of  Plaintiff,) 

efiect  of  joinder  of  persons  claiming  under  adverse  interests,  276, 
282 

JOINDER  (of  several  Defences), 
what  defences  may  be  joined,  923 
form  of  joint  defences,  923,  924 
title  of  joint  defences,  924 
of  setting  down  demurrer  and  plea,  925 

JOINDER  (in  Commission), 

practice  with  respect  to,  upon  commissions  abroad,  1105 

JOINT  DEMAND, 

in  what  cases  it  may  be  established  against  one  of  several  jointly 

liable,  320 
in  case  of  joint  breach  of  trust,  319 
in  cases  of  principals  and  sureties,  315 
in  suits  for  contribution,  318 
exceptions  to  rule  where  co-obligors  numerous,  319 
suits  against  some  of  manv  shareholders,  322 
rule  with  respect  to  incumbrancers  subsequent  to  plaintifi^s  claim,  324 
or  incumbrancers  under  trust  deed  for  creditors,  ib. 

JOINT  INTERESTS, 

persons  having  joint  interest  with  plaintifi,  necessary  parties,  341 
vide  Parties 

JOINT  PROPRIETORS, 

may  sue  on  behalf  of  themselves  and  others,  287 

JOINT  STOCK  COMPANIES, 
how  they  sue,  30 

individual  members  may  sue  the  directors,  ib. 
efiect  of  7  &  8  Vict  c.  110  (Registration  Act),  32 
how  sued,  181 
efiect  of  1  Vict  c.  73,  ib. 

of  7  &  8  Vict  c.  Ill,  to  fhcilitate  winding  up  the  affiiirs  of 
joint  stock  companies,  182 
in  what  cases  bill  may  be  filed  against  a  few  of  many  subscribers,  321 

directors,  ib. 

JOINT  TENANTS, 

may  sue  for  partition  together,  and  with  lessor,  257 
cannot  set  up  statute  of  limitations  against  each  other,  735 

JOINTRESS, 

may  demur  to  bill  for  discovery  of  her  jointure  deed,  636 

may  plead  her  settlement  in  bar  to  discovery  of  her  title  deeds,  774 

JOINTURE, 

wife's  right  to,  not  affected  by  sequestration,  1274 

JUDGE'S  CERTIFICATE  UPON  CASE,  1325 


JUDGFS  NOTES, 

application  for,  on  motion  for  new  ttiml,  1315 

JUDGMENT  AT  LAW, 

effect  of,  upon  wife's  right  by  dOzriTOtaiiip^  147 

piea  of,  758 

decTe^fi  and  orders  of  Courts  of  Equity  to  have  the  msm  force  Ut  12^ 

operation  of,  no  dor  1  Sl  2  Vict-  c,  1 10  ;  1340  and  note 

to  be  a  direct  chajgu  upoo  real  estate,  lb,  note 
method  of  ehar^g'  stock  in  pnbljc  fiinds  ot^ieieSfVilii 
judgtnent  debt*  1242 

effect  of  charge,'  ib. 
judgment  debla  to  cany  bterest  at  4  per  cent  &om  time  of  etiti?, 


KTDGMENT  CREDITORS, 

decree  in  suits  by  one  onJy,  285 

bill  by  one  on  behalf  of  hin^elf  and  otheim,  410 

claims  by,  how  bronrht  into  Master's  oflicet  1407 

have  the  same  remodies  in  equity  s^  party  having  direct  charge,  1343  I 

forfeit  charge  by  arreating  party,  ib. 

JUDGMENT,  FOREIGN, 
plea  of,  759 

JUDICIAL  NOTICE, 

what  fiicts  will  be  judicially  noticed,  603 

the  fact  of  a  foreign  state  not  being  recogni^d,  ^ 
war  between  this  country  and  a  foreign  state,  ^' 
betweeii  foreign  countriesj  60 

JURAT, 

form  of,  to  an  answer,  854 

where  answer  upon  honor,  ib. 

where  sworn  by  an  illiterate  person,  ib. 

in  the  case  of  a  foreigner  or  of  a  defendant,  deaf  and 

dumb,  or  blind,  855 
to  an  affidavit,  1440 

JURISDICTION,  PARTIES  OUT  OF, 
plaintiffs  out  of,  may  sue,  34 

security  of  costs  by,  when  required,  35 
rule  where  party  having  joint  interest  is  out  of  the  juridiction,  2GG 
practice  where  defendants  are  out  of  the  jurisdiction,  234 
when  the  Court  can  proceed  in  their  absence,  235 
rule  that  they  ought  to  be  made  parties,  237 
practice  where  they  subsequently  become  amenable,  238 
after  decree,  237 
service  of  suhpana  upon,  508 
form  of  suhpana  in  such  case,  510 
substituted  service  under  general  jurisdiction,  503 

JURISDICTION, 
demurrer  to,  607 

because  not  within  jurisdiction  of  equity,  ib. 

within  jurisdiction  of  some  other  Court,  609 
summanr  jurisdiction  by  statute,  613 
some  other  Court  of  Equity  has  jurisdiction,  614 
pleas  to  the  jurisdiction,  715 

that  the  subject  is  not  within  jurisdiction  of  a  Court  of  Equi- 
ty, 716 
that  Court  of  Chancery  is  not  proper  tribunal,  ib. 


JURY, 

iDiflconduct  of,  a  ground  for  new  trial,  1311 

JUST  ALLOWANCES, 

direction  to  Master  to  allow,  1430 
what  are,  1430,  1431,  note 

as  to  professional  charges  of  solicitors,  trustees,  1432, 1434 

and  notes 
executors  in  India  allowed  agency,  1433 
must  be  immediately  connected  in  decree,  ib. 
or  else  noticed  in  decree,  1434 

JUST  EXCEPTIONS,  "* 

form  of  order  for  leave  to  examine  a  party  saving  just  exceptions,  1044 
what  are,  since  recent  statute,  1045 

upon  examination  of  parQr  as  a  witness  before  Master,  1386 

KEEPER,  LORD, 
bills  addressed  to,  1 

KIN,  NEXT  OP, 

may  sue  on  behalf  of  themselves  and  others,  286 

inquiries  concerning  before  the  Master,  1399 

advertisement  for,  1400 

second  suit  by,  afler  distribution  of  the  estate,  1403 

coming  in  after  report,  1405 

costs  of,  establishing  their  claim  in  Master's  oflke,  1411 

KING— vu/eQuEXEi 

LAMBETH  UBRARY, 

ancient  records  from,  proof  viva  voce,  1026 

LANCASTER, 

Attorney-general  of  the  Duchy  of,  5 

of  the  County  Palatine,  ib. 

writ  of  attachment  into,  how  directed,  520 

return,  how  enforced  against  Chancellor  of,  529 
form  of,  by  Chancellor  of,  ib. 
demurrer,  because  subject  matter  is  within  the  jurisdiction  of  County 
Palatine  of,  614 
LAND, 

bill  will  not  lie  for  recovery  of  possession  of,  610 
suits  for,  within  what  time  be  commenced,  740 

LATIN, 

pleadings  at  law  formerly  in,  1 

LAW, 

inference  on  matters  of,  not  to  be  pleaded,  601 
ecclesiastical,  judicially  noticed,  W2 
civil,  maritime,  judicially  noticed,  ib. 

LEADING  INTERROGATORIES, 
what  are,  1047 

objection  does  not  apply  to  cross  intorogatories,  1048 
suppressal  upon  the  ground  of,  1141 

LEASE  AND  RELEASE, 
how  stated  in  a  bill,  414 

LEGACIES,  ^ 

within  the  operation  of  the  statute  of  limitations,  740 
inquiries  as  to,  in  the  Master's  officoi  1411 
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rule  where  the  lesnicies  cLarged  on  real  estates,  ib. 
filing  bill,  entitled  to  benefit  of  depositions  in  former 

executor,  1012 
when  entitled  to  attend  on  proceedings  before  the  MuU 
plaintiff  claiming  as  le^tee,  entitled  to  costs,  1571 

umesB  where  claim  veiy  nngracioa 
coming  in  mider  decree  has  his  costs,  ib. 

LENGTH  OP  TIME, 

can  be  taken  advantage  of  by  demurrer  as  well  as  by  p 

LESSEES, 

not  in  general  necessary  parties  to  bill,  257, 258 
originu  lessee  in  suit  by  lessor  against  assignee  wh< 
party,254 

LESSOR, 

necessanr  party  in  suits  to  establish  a  general  right,  2K 
lessee  of  tithes  may  file  a  bill  without  nis  lessor,  258 
defendant  sued  for  tithes  by  lessee,  cannot  make  lessor 
cross  bill,  310 

LETTER  MISSIVE, 
riff ht  of  peers  to,  446 
who  are  entitled  to  the  privilege,  ib. 
form  of,  497 
service  of,  500 
proceedings  in  case  of  default  of  appearance  after,  534 

LETTERS, 

proof  of  agreement  by  letters  need  not  be  stamped,  111 
containing  agreement,  may  be  stated  as  constituting  ag 
thirty  years  old  prove  themselves,  1017 
when,  to  be  admissible  as  evidence,  they  most  have  be 

the  pleadings,  9d5 
production  of — vufe  Production  of  DociniBiiTs. 

UBEL, 

defendant  must  make  discovery  tending  to  show  him  gt 

LIBELLUS  ARTICULATUS, 

the  foundation  of  the  interrogatories  to  a  bill,  813 
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IIES  ^  conHnued, 

effect  of  lien  upon  papers,  2132,2133 

effect  upon  lien  of  solicitor  discharging  itself,  2134 

distinction  between  lien  upon  papers  and  lien  upon  fund 

in  Court,  2135 
upon  fund,  how  enforced,  47,  note,  2135  and  note(l), 

and  (2) 

UEN,  SPECIFIC, 

in  what  cases  persons  having,  upon  personalty  in  dispute  under  a 
will,  are  necessary  parties,  352 

LIFE  INTEREST, 

wife's  right  to  a  settlement  does  not  attach  upon,  136 
rule  as  to  interest  of  purchase  money  upon  sales  of,  1457 
LIMITATION  (Statutes  of), 

a  good  ground  of  demurrer,  621 

effect  of,  in  barring  a  claim  hv  creditor  under  decree,  1409 
in  what  cases  it  may  be  pleaded,  729 
to  bills  for  discoverer,  730 
for  account,  ib. 
for  payment  of  debts,  732 
in  cases  of  bankruptcy  or  insolyency2733 
how  far  it  applies  in  cases  of  trust,  732, 734,  745 
in  cases  of  fraud,  736  and  note,  740 
of  mistake,  736 
what  acknowledgment  takes  the  case  out  of  the  statute,  737  and 

note,  741 
what  disabilities  prevent  its  operation,  738 
Courts  of  Equity  specifically  mentioned  in  statute  3  &  4  W.  IV.  c« 

27,739 
application  of,  in  cases  of  mortgages,  741 
effect  of,  upon  legacies,  744 
form  of  plea  of,  745 

in  cases  of  ecclesiastical  corporations,  746 
positive  averments  in  plea  of,  ib. 
negative  averments  in  plea  of,  746 
pleas  of  other  statutes  of  limitations,  747 

LIMITATIONS, 

persons  claiming  under  executory  limitation,  when  necessary  parties, 

what  persons  under  lunitations  in  settlements  necessary  parties,  314 

LIMITATIONS  OVER, 

that  discovenr  would  show  that  limitation  over  had  taken  effect,  not 
a  ground  for  demurrer,  635 

LIVERY  OF  SEISIN, 

conveyance  with,  may  be  pleaded  without  averting  execution,  416 

LONDON, 

demurrer,  because  subject  matter  within  jurisdiction  of  city  of,  614 
suits  by  city  of,  to  establish  a  right  to  duties,  321 

LORD  MAYOR'S  COURT, 

plea  of  judgment  in,  758 

LORD  OF  MANOR, 

necessary  party  in  questions  concerning  copyhold,  312 

Hciu  of  copyholds  of  inheritance,  ib. 
suits  by,  against  tenants,  as  to  rights  of  common,  322 
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:arria6e  act, 

infonnatioDS  under,  11 

:arriage  articles, 

specific  performance  of,  decreed  on  bill  to  enforce  a  settlement,  643 
[ARRIED  WOMAN—rufeFjua  Cotzet 

[arshalling  assets, 

in  suits  for,  simple  contract  creditors  joined  with  special^  creditors, 
286 

[ASTER  IN  ORDINARY, 

when  applications  to  amend  should  be  made  to  him,  474 

what  are  special  apnlications  to  be  made  to  him,  475 

to  examine  pauper  defendants  upon  oath,  551 

to  visit  prison  four  times  a  year  and  report  opinion  upon  the  cases  to 

the  Court,  552 
to  decide  upon  the  materially  of  discovery,  824 
whether  objection  to  the  bill  as  generally  demurrable  can  be  taken 

before  him,  828 
to  decide  upon  right  of  parties  to  attend  the  proceedings  before  him, 

1357 
may  direct  parties  appearing  by  one  solicitor  to  attend  by  separate 

solicitor,  1358 
whether  bound  to  set  up  statute  of  limitations,  734 
to  certify  the  state  of  ^oceedings  in  his  office,  1349 
references  to,  1345, 1399 

to  what  Master  made,  1345 
where  previous  reference  has  been  made,  1346 
in  rotation,  how  ascertained,  1345 
reference  to  vacation  Master,  1347 
change  of  Master,  1347 

lASTER  OP  AN  HOSPITAL 

suit  by,  must  be  revived  by  his  successor,  28 

[ASTER  (Taxing)  — vuie  Taxing  Mastsr. 

LESTER'S  OFFICE, 
proceedings  in,  1349 

certificate  of,  state  of,  ib. 

conduct  of  cause,  1348 

application  to  take  conduct  of  cause  from  plaintiff,  ib. 

warrant  to  consider  decree,  1349 

general  nature  of  warrant,  1352 
form  of,  ib. 
persons  entitled  to  attend,  1355 

general  rules  concerning,  ib. 
aster  to  decide  upon  right  of  parties  to  attend,  1357 
rule  as  to  persons  who  are  only  quari  parties,  1358 
what  parties  may  take  copies  of  proceedings,  1359 
production  of  documents  before  Master,  1360 — vide  Production  or 

Documents 
parts  not  relating  to  matter  in  question  to  be  sealed  up,  1361,  note 
examination  of  parties,  1366  ^vufe  Examination  or  Partus 
evidence  before  the  Master,  1379  —  vicfe  Evidsnce 
state  of  facts,  1395 
form  of,  ib. 
how  carried  in,  1396 
further  state  of  facts,  ib. 
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MINUTES  OF  DECREES, 

taken  down  by  the  registrar,  1215 

how  rectified,  ib. 

of  setting  down  the  cause  to  be  spoken  to  upon  minutes,  1316 

in  what  cases  service  of  minotes  sufficient  upon  injunction,  1805 

MISBEHAVIOR  IN  OFFICE, 
proof  of,  9iXi 

MISCASTING  IN  SCHEDULES, 

amended  after  inrolment  of  decree,  1235 

BflSCONDUCT, 

reason  to  deprive  husband  of  income  of  wife's  property,  124 

ofproekein  amy,  ground  for  his  removal,  ^ 

ground  for  depriving  wife  of  her  right  to  maintenance,  128 

MISDEMEANOR, 

plaintiff  under  sentence  of,  not  required  to  give  security  for  costs,  39 
process  of  contempt  against  defendant  in  gaol  for  misdemeanor,  542 

MISDIRECTION  OF  JUDGE, 
ground  for  a  new  trial,  1310 

MISJOINDER  OF  PLAINTIFFS, 

effects  of  misjoinder  of  co-plaintifis,  348  to  350  and  note 
auctioneer  and  vendor,  349 
where  the  interest  of  co-plainti£EB  is  distinct  and  several,  350 

MISSIVE  LETTER, 
form  of,  498 
right  of  peers  to,  446 
service  of,  501 

MISTAKE, 

in  proceedings  on  behalf  of  infants  rectified,  95 

will  not  deprive  prochdn  amy  of  costs  out  of  infant's  estate,  103 

operation  of  statute  of  limitations  in  cases  of,  736 

in  granting  issue,  a  ground  of  appeal,  1289 

in  verdict,  not  rectified  in  equity,  1322 

MODUS, 

may  be  decreed  under  prayer  for  general  relief,  in  suits  for  tithes,  437 

MONEY, 

payment  of  into  court,  2010  —  vide  PAtiraifT  ihto  Court 
payment  out  of  court,  2030 — vide  Payment  out  of  Couet 

MORAVIAN, 

commission  to  take  answer  of,  859 

MORTGAGE, 

interest  of  husband  in  wife's,  160 
in  suits  concerning,  what  parties  necessary,  261 
to  redeem,  what  parties  necessary,  260 

form  of  decrees,  1205 
for  foreclosure,  262 

form  of  decrees,  1204 
where  mortgage  assigned,  mortgagee  not  necessary,  307 
derivative  mortgagees  necessary  parties,  243,  308 
all  persons  interested  in  mortgage-money  necessary  partiesi 

operation  of  statutes  of  limitation  in  cases  of[  741 

sale  of  mortgaged  premises,  how  ordered,  332,  and  note 
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MULTIFARIOUSNESS, 

definition  of,  384  and  note 

joint  claim  against  two  in  same  bill  with  separate  claim  against  one 
of  them,  384,  note 

bill  claiming  one  thing  of  defendant  in  individual  character,  and 
another  as  heir,  384,  note 

bill  bv  administrator  and  heirs  and  distributees,  384,  note 

roultimrious  relief  not  prayed  —  bill  not  multifarious,  384,  note, 

in  bills  to  rescind  leases  to  different  persons  by  same  trustee,  385 

bills  against  parties  claiming  under  sub-contracts,  not  multifarious, 
388 

bill  for  infringement  of  patent  cannot  include  infringement  by  differ- 
ent persons,  390 

distinction  between  multifariousne4|^and  misjoinder,  391 

bill  cannot  be  filed  against  corporation  for  distinct  charities,  393 

bill  by  several  persons  claiming  distinct  rights  multifarious,  395 
as  by  heir  and  next  of  kin  for  real  and  personal  estate,  ib. 

several  persons  may  claim  under  one  general  right,  396 
as  in  bill  of  peace,  ib. 

may  be  objected  to  by  demurrer  or  answer,  ib, 

how  objection  waived,  397,  note 

how  taken  advantage  of  by  demurrer,  620 

objection  for  want  of  parties  will  hold  although  the  addition  of  new 
parties  will  be  multifarious,  619 

MUSEUM, 

records  from,  proved  viva  voce  and  by  afiidavit,  1026 

MUTUAL  CONVEYANCES, 
in  cases  of  partition,  13J^ 

not  directed,  till  infants  are  adult,  93,  note 
in  suits  to  settie  boundaries,  1341 

NAMES  AND  ADDRESSES, 
of  plaintiffs  in  bill,  409 

motion  fur  security  for  costs  when  omitted  to  be  sta'ted,  ib. 

NE  EXEAT  REGNO, 
prayer  for,  448 

whether  writ  can  be  granted  when  not  prayed  for,  ib.,  and  1936 
nature  of  the  writ,  1925 

uses  of  the  writ  —  an  ordinary  process,  1925,  note  (3) 
in  what  cases  grated,  1925 

only  upon  equitable  demand,  1925, 1926,  note  (1) 
where  courts  of  law  have  concurrent  jurisdiction,  1930 
demand  must  be  pecuniary,  1931 

must  be  actually  due,  and  certain  in  its  nature,  1931, 

and  note  (2) 
in  cases  of  account,  1933,  note 
where  defendant  is  domiciled  abroad,  56,  note,  1934  and  note 
in  suit  between  foreigners,  1934,  note  (1) 
against  whom  granted,  1935 

whether  against  feme  covert^  ib. 
on  whose  behalf  granted,  ib. 

on  behalf  of  lunatic,  1936 

may  be  jrranted  at  the  instance  of  deftmdant  against  plain- 
tiff; 1^ 
need  not  be  prayed  for  by  bill,  1936 
may  be  applied  for  at  any  stage  of  suit,  1936,  note  {\) 
ne  exeat  and  injunction  may  be  granted  under  same  Dill, 
1937,  note  (1) 


NUNC  PRO  TUNC, 

order  to  eterfaeice—fp^J—ei,iai9 
to  nnl  decnci  oaBrpv  f 
OATH, 

iniHiaienes  Sageamti  wjA  to 
Ibnn  o(  to  an  aiwer.  e4S 
iniHiaicMeipfeaaaiKW  upoi 
for  want  of  puties, 
OBJECTIONS, 

hov  taken,  333 

I  tbexe  if  a  wut  of  DBcoHiy  peities,  331, 33S» 
( (5;  336,  Dott 
r,  331, 619 
win  hold,  a}tkcm^  the  additioB  of  oew  paities 

win  make  the  bul  iiinhi6fMB»  619 
mt  duw  proper  paitiea,  3K 
pleas  of  want  of  paniea,  337 

leave  to  ameod  after  pfea,  ih. 
b7ai«wer,ib. 

aettiaf  down  die  came  upon,  33S 
of  taking  the  objection  at  the  heahi^,  338, 1191 
coats  of  the  da  j  in  soch  cases,  ib. 
power  of  Comt  to  omke  decree  notwith* 
standing  the  objection,  339 
to  Master's  report,  1490 — rule  Excbptioxs  to  Mastce^s  Rkto&t. 
to  draft  conr^rance  before  Master,  1444 
where  parties  difir,  1445 
OBLIGEE, 

when  necessaiy  paz^  in  a  soil  bj  his  assignee,  250 
OBUGOR, 

when,  in  a  smt  against  obligors,  they  most  aU  be  parties,  318 
where  co-obligon  nomeroos,  319 

wbetiber  insolvency  a  reastm  for  not  bringing  obligor  before 
dieCoart,3l8 
OFI^SRS, 

infimt  not  boond  by  vm^mtpet  ofBen^  95 
to  do  eqni^,  in  wlMt  cases  required,  441 

to  ^j  defendant  what  is  due,  442 
to  waive  penalty  of  forfeitnre,  443 
OFFICE, 

where  office  cannot  be  found  iw  the  Crown,  waste  restimined  in  the 
mean  time,  3 
OFFICE  COPY, 

of  pleading,  cannot  be  made  before  filing,  554 

wben  they  may  be  med  as  evidence  in  Qiancery,  1016 
of  proceedings  in  Chuiceiy,  how  proved  at  law,  ib. 

dirtinction  between  criminal  and  civil 
cases,  ib. 
how  taken,  591 

what  number  of  wordi  in  each  page,  ib. 
of  pleading  mn^t  be  taken  by  evei^  defendant  or  separate  defendant,  ib. 
of  reading  office  copies  of  pleadings  and  depositions  at 
the  hearing  of  the  cause,  1186 
OFFICERS, 
of  court, 

privileges  of,  judiciaUy  noticed,  603 
proceedings  against,  for  contempt,  036 


OFFICERS  —conffnuttL 

hi  the  army  or  navy,  reaidinf  sbroEd  fm  duty,  enliUed  to  tlus  t 
of  wife'*  property,  1S8 

1301  required  to  give  security  for  costs^  35 
of  corpora tiooa,  b  what  casea  made  partlea  U>  suiU,  179^  340 
of  joint-^tock  compBUies,  how  tlj^y  sue,  30 
iiow  suedj  idO 

OMISSION, 

of  matterB  necetsaiy  to  be  slaled^  a  grotitid  for  dcmnirer,  GOS 

ORAL  TESTIMONY, 

nature  of,  1030  » 

ORDER, 

tmif  LtST  or  Getteaal  Oa.D£Ea. 

ORDERS,   DECRETAL, 

wlml  are  said  to  be,  ]  196 

orders  upon  preliminary  iuquiries,  1198,  '3074 
in  foreclosure  miia  under  7  Geo^  ^  c.  3(V  11^ 
upon  sumtaary  petitJonai  jb, 

ORDINARY, 

in  vrhat  ca^es  a  necaasary  party  on  bilk  to  establish  modaiT  ^ 

ONUS  PROBANDl, 

fQsH  on  party  proving  affirtnatiTe,  969 

where  preauinptinn  at  kw  in  favor  of  one  p&rty,  dC^l 

where  a  deed  Is  impeacbed,  ib> 

OPENING   BIDDINGS  —  vidt  Biddijics 

rule  as  to,  ]4fi5  ' 

effect  of,  \4m 

when  order  after  confirmation  of  Mastered  report,  1471 

OPINION  OF  COUNSEL, 

demurrer  will  lie  to  discovery  of,  638 

or  production  of,  2061 

ORE  TENUS, 

of  demurrers  ore  ienuSj  657  and  note,  668 

whether  after  partial  demurrer  overruled,  demurrer  ore  fenw 

to  the  same  part  will  be  good,  658 
not  allowed  after  plea  overruled,  453 

OUTLAW, 

meaning  of  the  term,  61 

may  be  a  relator,  16 

ought  not  to  be  a  defendant,  165 

in  what  cases  he  may  be  made  a  defendant,  231 

OUTLAWRY, 

process  generally  unknown  in  America,  60,  61,  note 
vests  property  of  outlaw  in  the  Crown,  7 
if  not  pleaded,  may  be  shown  at  the  hearing,  62 
in  what  cases  not  a  disqualification  from  suing,  61 

where  plaintiff  sues  in  autre  drail^  ib. 
of  a  testator,  good  plea  in  suits  by  executors,  ib. 
of  the  head  of  a  corporation,  not  a  good  plea,  ib. 
in  an  inferior  jurisdiction,  cannot  be  pleaded  at  Westminster,  ib. 
how  pleaded,  62,  719 
plea  of,  how  set  down,  63 

form  of,  789 

need  not  be  upon  oath,  790 


INDEX.  2233 

OOTLAWRY  —  eonttnued. 

of  proceeding  in  suit  afler  reversal  of,  63 

for  treason  or  felony,  what  things  are  forfeited  by,  65 

of  executor,  reason  for  not  making  him  a  party  to  a  suit,  296 

OUTSTANDING  TERMS, 
plea  that  there  are  none,  716 

OWNERS, 

of  inheritance,  when  necessary  party,  308 

of  ships,  bill  to  limit  the  responsibility  of  ship-owners  must  be  ac- 
companied by  affidavit,  451 

OXFORD, 

demurrer,  because  subject  of  suit  is  within  the  jurisdiction  of  Court 

of,  614 
proof  of  records  from  viva  voce,  1025 

PAGAN, 

commission  to  take  answer  of,  860 

PAINS   AND  PENALTIES, 

demurrer  to  discovery  because  it  exposes  defendant  to,  625 

Vide  Demurrers  to  Discovert. 
waiver  of  penalties  by  bill,  443 

demurrer  to  interrogatories,  because  discovery  would  subject  defen- 
dant to,  1125  • 

PAIS, 

pleas  of  matters  in,  761 

PALATINE  (County), 

court  of,  judicially  noticed,  614 

plea  that  land  is  within  jurisdiction  of,  need  not  be  upon 
oath,  787 
of  attachments  into,  520 

PAPERS  AND  WRITINGS, 

production  of,  before  Master,  1379 — vide  Production  or  Docu- 

mewts. 
proof  of,  1003 — vide  Documents. 

PARDON, 

effect  of,  under  the  great  seal,  67 
conditional,  ib. 

PARENS  PATRI^, 

informations  on  behalf  of  the  Qneen  as,  7 

PARISH, 

inhabitants  of,  may  sue  on  behalf  of  themselves  and  others,  287 

PARLIAMENT, 

members  of —  vide  Mebibers  of  Parliament. 

PARLIAMENTS, 

course  of  proceeding  of,  judicially  noticed,  602 

PAROL  AGREEMENT, 

decree  for  specific  performance  of,  on  ground  of  part  performance,  986 

PAROL  DEMURRING, 
meaning  of,  at  law,  206 

in  equity,  ib. 
abolished  by  statute  1  W.  IV.  c,  73 ;  207 

187 


PAESON,  _ 

suit  by»  for  titlies,  must  he  rerived  bjr  luB  feprcsttituttre^  m 

PARTICULARS* 

of  ide,  in  the  Master*!  office,  1449 

form  of,  and  by  whom  prepared^  lb. 

PARTIES, 

necessary  parties  in  respect  of  concurreDce  of  Interest  villi  ^kiot^ 

general  rule^  240 
limitations  of  rule,  240,  241  in  note 

having  legal  estate,  neceasary,  241 
trustees,  242 

in  what  ca^es  diiipenBed  witbi  258 
beir  of  mortgaffee^  242,  '.JbS 
last  assignee  of  mortgage  Quly  ncceaasif  ^  34^ 
deri votive  mortgagees,  ib* 
incumbranceis  generally,  244,  note 
riile  as  10  covenanteesi,  244 
In  what  cases  agents  are  necessary  paities,  21^ 
persons  entitled  under  sub-contracts,  247 
Bsaignora  of  ckoa€M  in  action^  248,  349,  250 
when  the    whale  interest  bas  b^en  aottifiied,  ^ 
24U  io  nole 
t  lessors  of  tithes,  250 

poraonal  representatives,  251 

in  what  cases  dispensed  with,  252 

where  the^  reside  abroad  and  ba?e  m^  acted  ofttbA 

estate,  252,  note 
assignor  of  equitable  intereft^  254 
original  lessee  in  toils  by  lessor,  ib. 
drawer  or  prior  indorsee  of  bill  of  exchange,  ^^ 
all  persons  having  right  to  sue  in  equity, 

bishop,  in  suit  against  sequestrator,  256 
lunatic,  in  suit  by  bishop  and  sequestrator,  ib. 
where  required  party  has  only  an  interest  in  a  portion  of 
the  estate,  ib. 

as  joint  tenants,  ib. 

of  legacy  or  mortgage  mooey, 

as  tenants  in  common,  257, 960 
occupying  tenants,  not  in  general  necessary,  257 
owner  of  inheritance  in  suits  by  lessees  to  establish  geaerel 

rights,  ib. 
lessee  of  tithes  may  file  a  bill  without  lessor,  253 
all  persons  interested  in  mortgage  money,  260 
those  entitled  to  redeem,  ib. 

in  suits  by  second  mortgagee,  261 

prior  incumbrancer  not  necessary,  2G2 
in  suits  to  foreclosure,  ib. 

all  persons  interested  in  mortgage,  263 
rule  in  suits  for  account,  ib. 

residuary  legatees,  264,  271,  272,  netes 
whether  they  should  be  technically  parties,  2G4,  note 
next  of  kin,  ib. 

practice  where  suit  by  some  of  a  class,  265  and  note 
rule  in  cases  of  partnership,  264 
cestui  que  trusts  in  suits  by  trustees,  267 
in  what  cases  trustees  may  sue  without  cestui  que  trusts^ 
268 
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iNBu.  Qsns 

PARTIES  —  anUtntucL 

mere  nominal  tnisteee  cannot,  267,  note 
persons  entitled  in  remainder  or  reversion,  269, 270  and  notes 
incumbrancers  upon  estate  toil,  275 
executory  devisees,  ib. 
persons  entitled  to  intermediate  estates  coming  into^Me, 

persons  claiming  under  inconsistent  titles,  ib. 

impropriator  in  a  suit  by  vicar  for  tithes,  277 
vicar  in  suits  by  impropriator,  ib. 
apportionist  of  tithes,  280 
heir  of  devisor  in  suit  to  give  effect  to  a  will,  281 
heir  necessary  now  where  will  sought  to  be  established,  282 
persons  entitled  by  escheat,  ib. 

efiectof  joinder  of  plaintifis  having  inconsistent  titles,  ib. 
devisees  and  heir  at  law,  283 
settlor  and  purchaser  in  suit  to  avoid  a  set- 
tlement, ib. 
where  persons  may  sue  on  behalf  of  themselves  and  others,  284 
as  one  creditor  on  behalf  of  himself  and  others,  ib. 
joint  and  separate  creditors,  985 
m  suitEi  to  marshal  assets,  286 
where  parties  may  sue  on  behalf  of  themselves  and  others, 
in  suits  by  legatees  and  next  of  kin,  286 
inhabitants  of  a  parish,  287 
joint  proprietors  of  a  trading  adventure,  286 
owners  of  lands  to  establish  a  modui,  267 
crew  of  a  ship  for  prize  money,  ib. 
proprietors  of  a  general  institution,- 288 
principal  in  case  of  joint  stock  companies,  290 
necessaiy  parties  in  respect  of  interest  in  resisting  demands  of  plain- 
tiff, 292 

in  respect  of  what  interest,  293 
trustees,  ib. 

assignee  of  trustee,  294  and  note 
where  one  trustee  may  be  sued 
without  others,  294 
committees  of  idiots  and  lunatics,  295 
personal  representatives,  296 

executor  durante  minore  aiaU^  t&. 
whether  foreign  executor  can  be  sued  in  a 
state  where  he  has  not  taken  adminis- 
tration, 297,  note 
where  all  executors  need  or  need  not  be 

made  parties,  298  and  note 
representative  of  deceased  executor,  299 
husband  of  female  executrix,  ib. 
effect  of  executors  renouncing  where  pow- 
er of  sale,  ib. 
assignees  of  bankrupt  or  insolvent  represent  the  es- 
tate, 300 
ctilui  que  tnuUf  when  necessary  in  bill  for  redemp- 
tion, 303 

where  nimierous  dispensed  with,  ib. 
in  suits  for  foreclosure,  304 

for  surplus  after  payment,  ib. 
claimants  under  mortgagee  in  suit  to  redeem,  306 
who  parties  when  mortgage  has  been  assigned^  307 
and  note 


INDEX.  8337 

PARTITION, 

decree  in,  where  iDfants  are  parties,  93 

in  what  cases  commission  directed  for,  by  original  decree,  1396 

commission,  how  sued  out,  1328 

form  of,  1329 

examination  of  witnesses  upon,  1330 

production  of  deeds  upon,  1332 

partition  how  made,  1334 

inequality,  ground  for  setting  aside,  ib.  and  note 

how  partition  to  be  made  in  cases  where  property  cannot  well  be  di- 
vided, 1335,  note,  1336,  note 

return  of  commissioners,  1338 

mutual  conveyances,  1339  and  note 

costs  of  conveyances,  ib. 

what  interests  are  bound  by,  257,  note 
PARTNER, 

becoming  bankrupt, 

suits  by  his  assignees,  82 
PARTNERS, 

suing  must  not  assume  a  corporate  character  without  a  charter,  28 
suits  by  a  few  on  behalf  of  others,  when  permitted,  286 

PARTNERSHIP, 

whether  bill  can  be  sustained  for  partnership  accounts  without  seek- 
ing dissolution,  382  and  note 

PARTY  (to  the  Record), 

examination  of,  as  a  witness  in  the  cause,  1035, 1036  and  note 
rule  before  statute  6  &  7  Vict  c.  85,  as  to  examination  of  plaintiff,  ib. 
plaintiff  cannot  be  examined  for  defendant  without  his  consent,  1038 
secuSy  prochein  ffsiy,  ib. 
nominal  plaintiff,  ib.  note 
examination  of  a  defendant,  10^  and  note,  1039  and  note 

by  the  plaintiff,' 1039 
practice  before  the  6  &  7  Vict  c.  85 ;  ib. 
no  decree  could  be  made  against  defendant  who  had  been  examined 

1039,  1041,  note 
or  against  others  jointly  interested  with  him,  1040, 1041 
effect  of  statute  6  &  7  Vict  c.  85;  851 

whether  defendant  whose  answer  has  been  replied  to  can  be 
examined,  852 
examination  of  a  defendant  by  a  co-defendant,  1043, 1044,  note,  1045, 

note 
order  for  leave  to  examine  a  party,  how  obtained,  1044 
effect  of  statute  6  &  7  Vict  c.  85 ;  1045 
examination  of  party  to  the  record,  de  bene  t8$ty  1115 
upon  the  trial  of  an  issue,  1298 

of  an  action  at  law,  1321 
under  commission  of  partition,  1332 
before  the  Master,  under  direction  of  decree,  1366 — vidt 

EXAMIKATIOH  or   PARTIES. 

as  witness  before  the  Master,  1386 
PATENT  OF  LANDS, 

set  aside  by  information  in  equity, 

187* 


INDEX.  52239 

PAYMENT  OF  MONEY  —  con/mtierf. 

of  deposit  paid  in  upon  railway  bill,  to  what  persons  order  for  pay- 
ment will  be  made,  2124 
of  compensation  mone'y  for  lands  taken  by  railway  companies,  2125 
upon  what  affidavit  order  will  be  made,  2126 
mode  of  payment  by  accountant-general  to  creditor  under  decree^ 
1406 

PEACE, 

bills  of, 

not  multifarious,  because  plaintiff's  claim  one  distinct  right  under 

different  titles,  396 
parties  to  bills  of,  321 

PEDIGREE, 

in  what  cases  necessary  to  be  stated  in  a  bill,  369 
proof  of,  995 

examination  dt  htnt  eMe,  in  cases  of,  1115 

reference  to  Master  to  inquire  whether  plaintiff  has  made  out  his 
claim,  1197 

PEER, 

not  charged  with  combination  or  confederacy,  427 
title  to  letter  missive,  446 

extends  to  all  persons  having  privilege  of  peerage,  ib. 
process  to  compel  appearance  of,  531 

answer  of,  547 
of  taking  bill  pro  confesto  against,  575 
to  enforce  decrees  against,  1281 

PENALTY, 

waiver  of,  by  prayer  of  bill,  443 

demurrer  for  want  of  waiver,  626 
in  what  cases  defendant  may  protect  himself  from  discoveiy  expo- 
sing him  to,  634 
or  from  production  of  documents,  2062 
injunction  to  relieve  from  forfeiture  or  penalty,  1878  and  note 
in  what  cases  granted,  1878 
refused,  ib. 

PENDENCY  (of  a  Suit), 
what  will  constitute,  724 
plea  of  former  suit,  725 
of  pending  suit,  721 

PENDENTE  LITE, 

assignee  pendtiUt  liUf  not  a  necessary  party  to  a  suit,  328 
effect  of  coBveyhnce  pendente  liie  upon  sequestration,  1267 
when  assignee  must  be  brought  before  the  Court  by  supplemental 
bill,  1664 

PENSION, 

granted  by  the  crown, 
may  be  sequestered,  1262 

PERJURY, 

subornation  of, 

demurrer,  because  discovery  may  subject  defendant  to  the  penalties 

of,  227  • 

of  witness,  a  ground  for  new  trial,  1308 


INDEX.  2241 

PETITION  OF  COURSE, 

to  what  judge  addressed,  1802 

practice  upon,  when  addressed  to  the  Master  of  the  Rolls,  1803 

PETITION  (of  Right), 

in  what  cases  applicable,  166  and  note 

PETITIONING  CREDITOR'S  DEBT, 
in  what  cases  it  may  be  disputed,  84 

PIRACY, 

plea  that  plaintiflfs  title  is  derived  from  an  act  of,  66 

PLAINTIFFS, 
who  may  be,  3 
the  Queen,  by  her  attorney-general,  5 

Queen  Consort,  by  her  attorney-general,  20 

Prince  of  Wales,  by  his  attorney-general,  21 

governments  of  foreign  states,  ii 

corporations,  25 

joint  stock  companies,  31 
names  and  addresses  of,  in  bill,  409 
joinder,  of,  who  have  no  interest,  276,  282 

when  they  maybe  examined  as  witnesses,  1035 — vufe  Partt  to 
THE  Record. 

PLEA, 

general  nature  of,  677  and  note 

distinction  between  affirmative  and  negative,  678 

of  matters  impeached  by  the  bill,  679 

subsequent  to  the  bill,  as  bankruptcy,  685 
puis  danien  continuance,  681 
of  double  pleading,  681,  682  and  note 

in  what  cases  allowed,  683  and  note 
must  have  an  order  to  warrant  it,  68i 
separate  pleas  to  different  parts  of  the  bill  allowed,  681 
plea  may  be  allowed  in  part  only,  685 
of  averments  in,  687 

necessity  for  affirmative  averments,  689 
for  negative  averments,  690 
answer  in  support  of,  691 

in  what  cases  pleas  must  be  supported  by  answers,  691  and  note 
in  support  of  negative  pleas,  692  and  note 
of  framing  joint  pleas  and  answers,  693,  694  and  note 
rule  that  a  plea  must  not  be  too  extensive,  695 
answer  in  support  of  plea  of  statute  of  limitations,  696 
of  statute  of  frauds,  696 
of  plea  of  release,  697 
in  the  case  of  negative  pleas,  698,  to  706 
rule  with  regard  to  answering  as  to  negative  pleas,  705 
rule  as  to  documents  in  the  case  of  negative  pleas,  710 
no  part  of  defence,  ib. 
must  be  full  and  clear,  711 
of  answering  in  subsidium,  712 
of  the  diffisrent  grounds  of  pleas,  713 
division  of  pleas  to  relief,  713 

I.  Pleas  to  the  jurisdiction,  714,  715  and  note 

1.  that  subject  of  suit  is  not  within  the  jurisdiction  of  equity,  716 

2.  that  Court  of  Chancery  is  not  proper  tribunal,  716 

II.  Pleas  to  the  person,  718 
1,  alienage,  ib. 


INDEX.  3243 

PLEA  —  continued. 

of  matter  of  record  not  in  eqaity,  ib. 
fine  or  recovery,  ib. 
judgment  of  Court  of  common  law,  758 
of  Court  of  admiralty,  759 
of  ecclesiastical  Cooit,  ib. 
probate  of  will,  ib.. 
sentence  of  foreign  court,  ib. 
of  matters  in  paia,  761 

1.  a  stated  account,  7G1,  763 

2.  a  release,  766 

3.  an  award,  767 

4.  an  agreement,  769 

5.  of  title,  ib. 

form  of  plea  of  adverse  possession,  770,  771 
of  will,  772 
of  conveyance,  ib. 

6.  of  purchase  for  valuable  consideration,  773 

answer  in  support  of,  778  and  note 
pleas  to  discovery,  779 

to  amended  bills,  780 
of  the  form  of  pleas,  ib. 
title,  ib. 

where  accompanied  by  answer,  (2)  781,  (1)  694  note 
general  requisites  in,  782 

must  be  certain  and  must  go  to  the  whole  case,  782  and  note 
language  of,  783 
averments,  ib. 
conclusion  of,  784 
signature  of,  by  counsel,  785 

in  what  case  plea  must  be  put  in  upon  oath,  785  to  790  and 
note,  786  and  notej 
of  filing  pleas,  790 
how  sworn,  791 

time  within  which  a  defendant  may  plead,  792 
whether  plea  may  be  filed  under  an  order  to  answer,  792  and  note 
of  setting  down,  794 

no  step  in  the  cause  pending  the  plea,  ib. 
effect  of  not  setting  down,  ib. 
argument  of,  796 
of  allowing  pleas,  797,  799 

of  taking  issue  upon  the  plea  thereupon,  797,  798 
replication  to,  797 
costs,  799 
of  saving  the  benefit  of  plea  to  the  hearing,  799 
of  ordering  the  plea  to  stand  for  an  answer,  800 

efiTect  of,  801 
of  overruling,  802 

effect  of,  802  and  note 

by  answering  part  covered  by  plea,  694  in  note 
new  defence  afler  overruling,  o02,  note,  803,  804 
of  amending  and  pleading  de  novoj  804  and  note 

costs  thereupon,  806 
may  be  put  in  afler  demurrer  overruled,  674 
to  supplemental  bill,  1682 
to  bill  of  revivor,  1710 
to  prevent  an  injunction,  1816 
amendment  of  bill  afler  plea,  482, 794 


INDEX.  3245 

PRESCRIPTION — cowtMVid. 

statutes  for  sborteniog  the  period  of,  747 

PRESENTATION  (TO  A  BENEFICE), 
limitation  of  suits  to  enforce,  745 

PRESUMPTIONS, 

conflicting,  grround  for  directing  isane,  1290 
aecus  conflicting  documents,  ib. 

PRETENCE, 

allegation  of,  sufficient  to  put  matter  in  issue,  429 
PRETENDED  TITLES, 

statute  (32  Henry  VIII,  c.  9)  to  restrain  the  sale  of,  may  be  pleaded 
in  bar,  752 
PREVIOUS  SETTLEMENT, 

efiect  of  upon  wife's  right  to  m  settlement,  137 
PRINCE  OP  WALES, 

may  sue  by  his  attorney-general,  in  what  cases,  6 
as  Duke  of  Cornwall,  sues  by  his  attorney-general,  20 
PRINCIPAL, 

necessary  party  where  agency  appears  on  the  contract,  256 
PRIOR  INCUMBRANCES, 

bill  for  specific  performance  and  for  relief  against  prior  incumbrances 
multifarious,  389 
PRIOR  INCUMBRANCERS, 

not  necessary  parties  in  a  suit  by  mortgagee  to  foredose,  262 
PRIORITY, 

of  original  suit  over  cross  biU,  lost  by  amendment,  456 
PRISON, 

one  of  the  Masters  to  visit  the  prison  four  times  a  year,  552 
PRISONER, 

of  bringing  defendant  arrested  for  want  of  appearance  to  the  bar  of 

the  Court,  530 
when  brought  up  for  want  of  answer,  550 

reference  to  the  Master  to  inquire  whether  he  is  unable  to  an- 
swer from  poverty,  551 
defendant  may  borrow  an  office  copy  of  the  bill,  ib. 
where  the  prisoner  is  idiot  or  lunatic,  555 
where  prisoner  is  obstinate,  ib. 
PRIVILEGED  COMMUNICATIONS, 

on  the  ground  of  professional  confidence,  637 
origin  of  the  principle,  638 
communications  with  solicitor  before  dispute,  640 
cases  for  the  opinion  of  counsel,  ib. 
rule  confined  to  communications  with  legal  advisers,  641 
with  respect  to  whom  the  rule  is  uziqualified,  ib. 
rule  does  not  apply  where  communication  has  no  reference  to  profes- 
sional employment,  643 

as  where  to  agents  or  stewards,  644 
but  extends  to  interpreters  or  agents  bef^ireen 
solicitors  and  clients,  644 
opinions  taken  by  a  trustee  must  he  disclosed  to  a  cestui qu€tnuif  2061 
because  discovery  relates  onlv  to  defendant's  case,  64^ 

plaintifi"s  right  limited  to  facts  material  to  his  own  case,  646 
general  principles  concerning  documents  relating  to  defend- 
ant's utle,  2053 
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PRO  CONFESSO— conKniie(2. 

effect  of  takinff  bills  ^iro  oonftsio^  577  in  notes 
practice  not  of  ancient  standing,  569 
preliminary  order  always  now  necessary,  570  and  note, 
order  cannot  be  anticipated,  570,  note 

against  defendant  who  has  absconded  without  appearance,  571  and 
note 

proceeding  under  statute  1  W.  IV.  c.  36 ;  571 

under  orders  of  1845;  420,  573 
where  defendant  has  appeared,  573  and  note 

under  old  practice,  573 

under  orders  of  1845 ;  574 

uponinsufficientjOr  where  bill  only  partly  answers,  574  and  note 

upon  answer  by  husband  without  his  wife,  574,  575,  note 
against  aefendant  in  custody,  575 

by  serving  notice  of  motion  upon  him,  ib. 
against  peers,  ib. 

in  the  case  of  bills  for  discovery,  ib. 
against  attorney-general,  576 
against  husband  and  wife,  ib. 
upon  what  terms  preliminary  order  discharged,  ib. 
hearing  when  defendant  waives  all  objections  to  the  order,  577 
decree,  578 

service  of  decree  and  notice,  578 
when  decree  made  absolute,  579 

when  not  made  absolute,  on  what  terms  defendant  permitted  to  an- 
swer, 580,  and  note 
practice  under  1  W.  IV.  c.  36 ;  581 

applicable  only  to  cases  where  defendant  has  absconded,  582 

orders  of  May,  1845,  apply  to  all  cases,  ib. 
proceedings  subsequent  to  decree,  583 
practice  in  case  of  bills  for  discovery,  583 

after  order  they  may  be  read  in  evidence,  584 

PRODUCTION  OF  DOCUMENTS, 
interlocutory  applications  for,  2038 
general  principle  concerning  jurisdiction,  ib. 
motion  for  production  is  in  the  nature  of  an  exception  to  the  an- 
swer, 2040 
objection  arising  from  want  of  sufficient  admission  of  possession,  ib. 
possession  cannot  be  proved  by  affidavit,  2041 
when  documents  in  possession  of  an  agent,  ib. 

or  of  an  attorney,  2043 
when  in  joint  possession  of  defendant  and  others,  2042 
distinction  between  ordering  defendant  to  produce  documents, 

and  ordering  him  to  disclose  their  contents,  2043 
when  required  documents  are  abroad,  2044 
what  description  of  documents  sufficient,  2044  and  note  (2) 
reason  for  requiring  sufficient  description,  2045 
want  of  sufficient  description  renders  answer  insufficient,  ib. 
what  is  sufficient  interest  in  documents  to  enable  plaintiff  to  move,  ib. 

admission  of  relevancjr  sufficient,  ib. 
what  sufficient  interest  in  plaintiff  to  enable  him  to  mo^m, 
effect  of  denial  by  defendant  of  plaintiffs  title,  2046    ^ 
meaning  of  the  rule  that  a  defendant  must  answer  fu%,  2047 
whether  the  plaintiff  in  a  suit  to  set  aside  a  deed  has  a  right  to 

the  production,  2049 
when  documents  are  not  wanted  for  determining  what  the  decree 
should  be,  2050 


INDEX.  3249 

PROMISSORY  NOTE  (to  Wife), 

its  effect  upon  wife's  right  by  survivorship,- 149 
interest  upon,  1440 

PROOF, 

of  debt  due  to  wife,  not  a  reduction  into  possession  by  husband,  150 
confined  to  matters  in  issue,  992 

PROPRIETORS, 

joint,  of  a  general  institution  may  sue  on  behalf  of  themselves  and 
others,  288 

PROROGATION  OF  PARUAMENT, 

judicially  noticed,  602 

PROSECUTION,  CRIMINAL, 

demurrer  because  discovery  may  subject  defendant  to,  626 
married  woman  not  bound  to  answer  a  bill  which  would  render  her 
husband  liable  to,  627 

PROSECUTION, 

dismissal  of  bill  for  want  of,  931— vufe  Dismissal  op  Bill. 

PROTESTATION, 

in  demurrer,  object  of,  653 
in  plea,  781 

PROVINCES, 

division  of  England  into,  judicially  noticed,  602 

PROVISO, 

record  carried  down  by,  1300 

PUBUCATION, 

in  United  States  Courts  and  State  Courts,  1131, 1132,  note 

amendment  of  bill  after,  478 

meaning  of,  1131 

at  what  time  under  present  practice,  ib. 
former  practice,  1132 

enlargement  of,  1134  and  note 

application  for,  to  whom  made,  1134 
whether  upon  terms  or  conditions,  ib. 
after  one  order  for  enlargement,  1135 
after  publication  has  passed,  1136,  and  note 
commission  granted  after  publication,  1138 
in  a  suit  to  perpetuate  testimony,  ib. 

effect  of,  1139 

of  depositions  taken  de  beru  esse,  1119 

order  for,  how  obtained,  1121 

of  evidence  taken  before  the  Master,  1393 

how  enlarged  before  the  Master,  ib. 

PUNISHMENT, 

rule  that  no  one  is  bound  to  answer  so  as  to  subject  himself  to,  626 
feme  covert  not  bound  to  answer  so  as  to  subject  her  husband  to,  627 

PURCHASE-MONEY, 

order  for  payment  into  Court,  1462 

application  that  the  money  may  be  laid  out,  1456 

oraer  that  it  may  not  be  paid  out  without  notice  to  the  purchaser,  ib. 

in  what  cases  it  may  be  applied  in  paying  incumbrances,  ib. 

PURCHASE  FOR  VALUABLE  CONSIDERATION, 
plea  of,  773  to  779,  and  notes. 
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RECEIPT, 

by  husband  or  person  authorized  by  him,  effect  upon  wife's  right  by 
survivorship,  149 

RECEIVER, 

nature  of  the  office,  1^9 

appointment  discretionary,  1949  and  note  (2) 

entitled  to  advice  and  protection  of  court,  1949  and  note  (3) 

in  what  cases  appointed,  1950  and  note 

not  against  possession  of  party  having  a  prior  legal  estate, 

1952, 1953  and  notes 
nor  against  the  oath  of  mortgagee  in  possession,  1953  and  note 
where  tenant  in  common  or  joint  tenant  has  only  an  equitable 
estate,  1966 
in  what  cases  against  the  legal  estate, 

where  pnor  incumbrancer  will  not  assert  his  right  by  taking 
possession,  1951 
at  the  instance  of  a  purchaser,  1954 
in  suits  by  creditors  where  real  estate  must  be  sold,  1954 
where  party  in  possession  is  wrongfully  entitled,  1955 
where  there  has  been  great  inadequacy  of  price,  1955 
where  there  is  an  implied  trust,  1956,  1958 
wherever  there  is  danger  to  the  estate,  1956,  1592 
in  the  case  of  executors  and  administrators,  1956 
in  the  case  of  trustees,  1958 
where  there  are  peculiar  circumstances,  or  pending  a  litigation 

in  another  Court,  1961 
in  the  case  of  mines  worked  in  partnership,  1965 
in  the  case  of  partnership,  1966 
in  suits  for  specific  performance  of  agreement,  1969 
in  cases  of  infancy,  ib. 
in  what  cases  refused, 

where  party  applying  has  the  legal  right,  1961 
of  what  things  there  may  be  receiver,  1970 

of  rents,  of  a  rectory,  of  an  office,  1970, 1971 

of  a  pension  granted  by  the  Crown,  of  heir  looms,  of  turnpike 

tolls,  ib. 
of  estates  out  of  England,  1971 

not  of  the  half-pay  of  an  officer,  nor  of  a  pension  granted  to 
support  the  dignity  of  a  peer,  nor  of  parochial  rates  not  as- 
sessed, 1970, 1971 
who  may  be  a  receiver,  1971 

heir  at  law  or  trustee  without  emolument,  1972 
a  practising  barrister  may  be,  1973 
officer  of  a  corporation,  1973,  note  (1 ) 
a  solicitor  in  the  cause,  a  member  of  parliament,  or  account- 
ant to  Crown  may  not  be,  1972,  1973 
appointment  of  receiver,  1973 

receiver  not  appointed  unless  there  is  a  bill,  1973 

aecua  in  lunacy,  1974 

application  for,  how  made,  and  when,  1974  and  note 

generally  must  be  upon  notice,  1975  and  notes  (1)  and  (2) 

affidavit  in  support  of,  when  required,  1976 

receiver  will  not  be  appointed  over  the  possession  of  another 

receiver,  1976  and  note  (2) 
form  of  order,  1976 
in  what  cases  without  sureties,  1977 
where  receiver  is  of  real  estate,  1977 

of  pezvonal  property,  ib. 


INDEX.  2253 

RECEIVER  —  continued. 

by  attachment,  ld98 
by  putting  his  recognizances  in  suit,  ib. 
proceedings  upon  recognizances,  2000,  2001 
where  the  penalty  exceeds  the  sum  due,  2001 
surety  of  receiver  indemnified  out  of  balance  due  to  him, 
2002 
entitled  to  their  costs  in  passing  their  accounts  out  of  the  es- 
tate, 1554  —  vide  Costs. 
discharge, 

not  upon  their  own  application  merely,  2002 

aeeu8  on  the  ground  of  ill-health,  ib. 
continuance,  of,  ib. 
receiver  superseded  by  decree,  2003 
application  for  discharge  must  be  made  by  motion,  ib. 
under  38  Geo.  III.  c.  8 ;  2004 
sureties  of,  their  rights  and  liabilities, 

discharge  of^  in  what  cases  on  their  own  request,  2004 

effect  of  their  discharge,  2005 

extent  of  liability,  ib. 

surety  allowed  to  attend  passing  of  account,  ib. 

course  where  action  is  brought  against  surety,  ib. 

surety  to  stand  in  place  of  receiver,  2006 

RECITALS, 

form  of,  in  decree,  1212 

in  Master's  report,  1477 

RECOGNITION, 

of  foreign  states  by  the  government  here,  necessary  to  enable  them 
to  sue,  22 

judicially  noticed,  602 

RECORD, 

of  appointment  of  assignees,  not  necessary,  72 

allegation  contrary  to,  not  admitted  in  pleadings,  787 

what  is  matter  of  record,  788 

what  is  matter  qtiasi,  of  record,  789 

of  the  proof  of  records,  viva  ix>ce,  1026 

of  records  which  prove  themselves,  1004 
copies  of  records  under  seal,  how  proved,  1005 
transcripts  of  records  not  under  seal,  how  proved, 
depositions  of  witnesses  in  other  Courts,  how  proved  in 

Chancery,  1008 
proceedings  in  Chancery,  how  proved,  1009 

how  proved  at  law,  1016 

pleas  of  matters  of  record,  753 

pleas  of  matters  of  record  not  in  a  Court  of  Equity,  757 

RECOVERY, 
plea  of,  757 

when  Lord  Chancellor  is  protector  of  a  settlement,  2147 
Court  of  Chancery,  when  protector  of  a  settlement,  ib. 
principles  of  the  Court  in  exercising  the  power  of  protector  of  a  set- 
tlement, 2148 

RECTOR, 

not  necessary  party  in  a  suit  by  vioar,  277 

disputing  a  modus,  has  a  ri^t  to  an  issue,  1287 

costs  of  rector  or  vicar  in  a  suit  to  establish  a  modos,  1524 


INDEX.  2255 

REHEARING  AND  APPEALS  —  cow/inwerf. 

to  whom  petition  addressed,  1622 

form  of  petition,  ib. 

certificate  of  counsel,  1623 

rehearings  aller  a  decree  not  of  right,  but  rest  in  discretion, 

J624,  note(l) 
on  discovery  of  new  evidence,  ib.  note  (1) 
mistake  of  counsel,  ib. 

petiuon,  how  presented,  1624 

of  the  undertaking  to  pay  costs,  1625  and  note 

of  the  payment  of  deposit,  1626 

service  of  order  to  set  down  rehearing,  1627 

manner  of  hearing,  ib. 

who  entitled  to  be  heard,  1628 

appeals  from  part  of  a  decree,  1629  and  note 

of  reading  new  evidence  upon,  1629  and  note  (2),  1630,  note 

whole  case  open  to  respondent,  1631,  1632  and  notes 

costs  and  application  of  deposit  upon  rehearing,  1632, 1633 

REHEARING  AND   APPEALS  (in  the  House  of  Lords)  —  tmfe  Ap- 
peals TO  THE  House  of  Lords. 

REHEARING   AND  APPEALS  (after  Decree  by  Default),  1207, 1602 
in  note 

terms  upon  which  it  will  be  ordered,  1208 

party  obtaining  decree  by  default,  may  apply  for  rehearing,  ib. 

form  of  issue  not  changed  except  upon  rehearing,  13J5 

REJOINDER, 

in  America  rejoinders  not  in  use,  968,  note 
aiibpana  to  rejoin,  formerly  necessary,  971 

old  practice  of  rejoinder  thereupon,  ib. 
abolished,  ib 

RELATOR, 

in  what  case  necessary,  11 

who  may  be,  16 

effect  of  death  of,  17 

his  liability  to  costs,  18 

when  allowed  his  costs  as  between  solicitor  and  client,  19 

RELEASE  BY  HUSBAND, 

its  effect  upon  wife's  choH  in  action,  157 

RELEASE, 

plea  of,  under  seal,  766 

what  the  plea  must  contain,  ib. 

of  equity  of  redemption  after  detree,  equivalent  to  foreclosure,  1205 

RELEVANCY, 

Master  to  consider,  in  deciding  upon  exceptions,  825 

RELIEF,      H 

demurrers  to,  604 

what  constitutes  a  bill  for  relief,  ib. 

prayer  for,  434 

bill  must  pray  proper  relief,  375 

relief  given  under  the  general  prayer  must  be  agreeable  to  the  case 

stated,  435,  note 
not  specifically  prayed  within  general  relief,  434,  note 
not  a  universal  rule,  ib. 
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INDEX.  2357 

REPORT  OP  MASTER— conhViuerf. 
who  may  take  exceptions,  1493 
when  exceptions  may  be  taken,  1493, 1494  and  note 
vide  Exceptions  to  Master's  Report. 
review  of  report,  1500, 15pi  and  note 
amendment  of,  1502 
form  of  report  under  trustee  acts,  2117 

REPRESENTATIVE,  PERSONAL— tricfe  Personal  Reprebekta- 
tive. 

REPUGNANCY, 

in  pleading,  what,  601 

not  admitted  by  demurrer,  602 

REPUTATION, 

evidence  of,  in  matters  of  custom,  1014 

RESALE, 

of  estates  under  decree,  1463 

RESERVED  BIDDING, 

must  be  applied  for  by  motion,  1448 
course  of  proceeding  upon,  1449 

RESIDUARY  LEGATEE, 

in  what  cases  entitled  to  attend  proceedings  in  Master's  office,  1356 
when  necessary  par^  to  a  bill,  271 
costs  of,  in  suits,  1571 

RESIDUE, 

costs  of  questions  under  will  paid  out  of  general  residue,  1573 

RESPONDENTS, 

costs  never  paid  by,  1633 

RESTORATION  OF  BILL, 

applications  for,  afler  dismissal,  953 

RESTS  [N  ACCOUNTS, 

manner  of  making,  1434, 1442    ' 

RESULTING  TRUSTS, 

persons  entitled  to,  when  necessary  parties  to  bills,  308 

RETURN, 

to  an  attachment,  528 

meaning  of  return  immediate,  ib. 

REVERSAL  OF  ATTAINDER, 

difference  between  that  and  a  pardon,  67 

REVERSIONARY  INTEREST, 

from  what  time  interest  to  be  paid  on  purchase-money  at  sale  of,  1457 

REVERSIONER, 

in  what  cases  necessary  party  in  bill,  275,  313 

entitled  to  the  benefit  of  proceedings  by  a  former  tenant  in  tail,  1668 

REVIEW  (BILLS  OF) 
when  necessary,  1724 

where  decree  has  been  signed  and  inrolled,  1724, 1727 
inroUment  of  decree  essential  to  bill,  1724,  note 
ordinary  mode  of  proceeding  in  Equity  Courts  of  U.  States,  1724,  note 
lies  only  to  final  decree,  1^,  note 
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REVIVOR,— con/mtierf 

on  a  bill  of  discovery,  1094  in  note 

to  revive  a  motion,  ib. 

upon  marriage  of  female  plaintiff,  1697 

when  abatement  cannot  be  remedied  by  simple  bill  of  revivor,  ib. 

in  what  cases  death  of  parties  does  not  produce  abatement,  1698 

who  entitled  to  revive  before  decree,  1700 

where  sole  plaintiff  dies,  ib. 

or  one  of  several  plainti£^  ib. 

on  death  of  corporation  sde,  28, 1701 

on  marriage  of  female  plaintiff,  ib. 
who  entitled  to  revive  after  decree,  1702 

defendant  may,  or  his  representative,  ib. 
effect  of  revivor  by  defendant,  ib. 
parties  against  whom  bill  of  revivor  must  be  filed,  1703 
form  of  bill  of  revivor,  1705 
appearance  of  defendant,  1707 
of  orders  to  revive,  1708 
demurrer  to  title  of  revivor,  1709 
plea  to,  1710 
answer  to,  1711 

in  what  cases  hearing  necessary,  1713 
effect  of  revivor  after  abatement,  1717 
motions  that  plaintiff  may  revive  or  the  bill  be  dismissed,  954 

REVIVOR  (Bills  in  the  nature  of), 

distinction  between  bill  of  revivor  and  original  bill  in  the  nature  of 

bill  of  revivor,  1718 
difference  between  original  bill  in  the  nature  of  bill  of  revivor,  and 

original  bill  in  the  nature  of  supplemental  bill,  1720 
form  of,  ib. 
defence  to,  1721 

REVIVOR  OF  SEQUESTRATION, 

a^inst  personal  representative,  1274 

whether  an  order  to  revive  sequestration  necessary,  1275 

ROTATION, 

Master  in,  how  ascertained,  1345 

SALE, 

of  mortgaged  premises,  in  what  cases  decreed,  211 
of  goods  under  sequestration,  1263 
whether  permitted  on  mesne  process,  ib. 

SALES  UNDER  DECREES, 

Statute  of  Frauds  cannot  be  pleaded  in  cases  of,  752 

generally  by  public  auction,  1447 

in  New  York  by  Master  or  under  his  immediate  direction,  1447, 

note  (1) 
Master  may  direct  it  to  take  place  in  the  country,  1447 
reserved  bidding,  1448 
particulars  of  sale,  1449 

must  not  give  particulars  to  mislead,  1449,  note  (2) 
conditions  of  1449 

where  terms  are  strict  and  rigid,  1449,  note  (3) 
conduct  of  officer  oppressive,  ib. 
sale  may  be  for  cash  or  credit,  1450,  note  (2) 
advertisements,  1449 
time  for  sale,  how  fixed  and  notice,  1450,  and  note  (2) 
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!  Vir  Of  Irate  contract,  1|^ 
'  order  for  1474 

SANCTION  OF  THE  COURT, 

in  what  cases  necessary  previous  to  filing  a  bill,  355 
omission  cannot  be  taken  advantage  of  by  a  defendant,  356 

SCANDAL, 

in  a  bill,  what  is,  397 

in  what  manner  taken  advantage  of,  401 

bill  may  be  referred  for  scandal  at  any  time,  405 

exceptions  to  an  answer  for,  872 

SCHEDULE, 

to  an  answer  will  not  satisfy  inquiry  as  to  particolar  sums,  836 
impertinence  in,  838 

SCOTCH  PEERS, 

entitled  to  privilege  of  peerage  —  vide  Peers. 

SCOTLAND, 

plaintiff  resident  in  must  give  security  for  costs,  35 
oankrupt  cannot  sue  for  property  in,  72 
service  of  subpana  in,  508 

SCRIVENER, 

communications  from,  privileged  from  discovery,  G43 

SEALS  (of  Corporations), 

thirty  years'  old  do  not  prove  themselves,  1018 

SECONDARY  EVIDENCE, 
of  contents  of  a  will,  1022 
practice  at  law,  1023 
in  equity,  ib. 
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SECRETING, 

defendant  secreting  himself,  service  ofgubpana^  and  process  upon,  514 

SECURITIES, 

of  managers  of^  West  India  estates,  2009 

SECURITY, 

what  required  from  person  conducting  sale  in  the  country,  1447 

SECURITY  (for  Costs), 

where  plaintiff  is  out  of  the  jurisdiction,  35  and  note 
or  removes  from  State,  38  note 
in  what  form,  39  note 

rule  where  party  having  joint  interest  is  out  of  the  jurisdiction,  35 
note,  266 
when  name  and  address  of  plainUff  omitted  to  be  stated,  409 
where  pvchtin  cany  of  infant  retires,  99 
where  claimant  under  decree  is  out  of  the  jurisdiction,  1405 

SEISIN  IN  FEE, 

how  alleged  in  a  bill,  413 

SENTENCE, 

of  a  foreign  Court,  when  it  may  be  pleaded,  759 

SEPARATE  ESTATE, 

wife  mav  dispose  of  without  examination,  121 

effect  of  joinder  of  husband  and  wife  in  suits  for,  142, 143 

SEPARATION  (of  Husband  and  Wife), 
contract  for,  not  enforced  in  equity,  612 

SEQUESTRATION, 

obtainable  in  mesne  process  upon  the  return  of  the  sheriff,  543 

so  also  in  process  to  enforce  decree,  ^254,  note 
afler  defendant  has  been  committed  to 

prison,  1254 
defendant  must  have  been  removed  to 
the  Queen's  prison,  ib. 
origin  of  process  by  sequestration,  1255 
form  of  the  writ,  1256 
in  what  manner  instituted,  1258 
application  of  money  received,  by  sequestrators,  1258 
what  things  sequestrators  may  seize,  1259  and  note 
goods  and  chattels,  1259 
choses  in  adion,  1259  to  1261  and  notes 
pension  from  the  Crown,  1262 
not  the  half-pay  of  an  officer,  ib. 

nor  books  and  papers  of  a  corporation,  ib. 
sequestrators  may  break  open  doors,  ib. 
sale  of  goods,  1263 

leaseholds  cannot  be  sold  under  sequestration,  1264 
effect  of  sequestration  upon  land,  ib. 
attornment  of  tenants,  1265 

proceedings  where  tenants  refuse  to  attorn,  ib. 
authority  of  sequestrators  to  set  or  let  lands,  ib. 
possession  acquired  by  writ  of  assistance,  1266 
application  of  rents  and  profits,  ib. 
contempt  by  disturbing  sequestrators,  1267 
from  what  time  lands  are  liable  under  a  sequestration  so  as  to  affect 

a  purchaser,  ib. 
order  for  examination,  inUrtsse  suo,  1268  —  vide  Pro  Iitterssse  Suo. 
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SEaUESTRATION— corOintwd: 

discharge  of  sequestration,  1273 

effect  ot  abatement  on  ae<]ueatration  upon  mtme  pmcea*,  1274 

whether  &ii  order  to  revive  se<iuestmtJon  necessary,  1275 

sequesimtore,  in  what  raanner  niade  to  account,  1276 

cornet  ib. 

lequeBtrmtion  ordered  on  heanng  of  bill  pro  ctmfisso^  579, 1377 

procesi  ta  enforce  decree  against  peer  or  member  of  the  Hoott  of 

CommonB,  1281 
sequestration  nm  againfit  peem  and  membere  of  parliatinejit  npii 
memt  procets,  531,  547 

service  of  order  ntit,  583 
how  made  absolute,  5^ 
sequestration  against  officers  of  the  Court  on  rntsnt  process,  5^ 

against  corpora tionsi  536, 548 
order  to  take  hill  pro  conftsio  of  cmifsenpon  sequestration,  5JiJ,  547 
practice  with  respect  to  sequeatrationon  bilk  for  dbcorerj,  583 

SEftUESTRATORS, 

in  what  manner  made  to  aecountt  1Q7G 
committed  for  abuaing  their  power,  ib« 
what  coats  all  owed  to  tbemi  ib, 

SERJEANT*  AT- ARMS, 

order  for,  may  be  obtained  upon  the  shori8^«  return  of  non  e«f  mvtnbs^ 

553,  1253 
cannot  be  obtained  for  want  of  appearance,  530 
under  old  practice,  the  only  officer  upoo  whose  return  sequestratioti 

issued,  544 
consent  to  a  &erjeani-at-aims,  when  formerly  required*  596 
present  form  of  conditional  appearance,  597 
order  fbr^  upon  process  of  contempt  to  enforce  decree,  1353 
returns  by,  ib. 
order  for,  to  enforce  proceedings  in  the  Master's  office,  1364 

SERVICE, 

of  copy  of  bill,  489 — vide  Copt  op  Bill. 

ofsui^na,  498,  and  notes — vu2e  Subp(ena. 

upon  infants,  500,  note. 

of  letter  missive  upon  peers,  500 

of  ordinary  proceedings  in  the  cause,  513 

upon  persons  not  parties,  514 

or  notice  of  motion,  1793 

substituted,  of  decree,  when  permitted,  1251 

SESSIONS  OF  PARUAMENT, 

time  and  manner  of  holding  judicially  noticed,  602 

SET  OFF, 

bill  for  account  will  not  lie  for  mere  matter  of,  610 

of  costs,  1551 

notwithstanding  lien  of  solicitor,  2134 

SETTINb  DOWN  CAUSE, 

cause  before  what  Court,  1165  and  note 

within  what  time,  1166 

how  soon  afler  publication  cause  may  be  set  down,  1168 

by  the  defendant,  1167 

when  cause  heard  upon  bill  and  answer,  1168 

upon  objections  for  want  of  parties,  ib. 

how  set  down,  1170 
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SETTING  DOWN  CAUSE  —  coniinuei. 
setting  down  demurrer  for  argument,  665 

consequences  of  noc  setting  down,  ib. 
plea,  of  setting  down  pleas  for  argument,  794 

effect  of  not  setting  down  pleas,  ib. 

SETTLED  ACCOUNT, 

plea  of,  764 

direction  to  master  not  to  disturb,  1434 

proceeding  where  liberty  is  given  to  surcharge  and  falsify,  763 

SETTLEMENT, 

effect  of  previous  settlement  upon  wife's  right  to  a  settlement,  135 

SHAREHOLDERS, 

in  bills  against  joint  stock  companies,  dispensed  with  as  parties,  320 
of  suits  by  joint-stock  companies,  29, 181 

SHERIFF, 

duty  of  under  an  attachment,  525 

when  he  may  take  bail,  526,  1252 

of  proceedings  against  to  compel  return  of  attachment,  528 

of  returns  by,  ib. 

SHERIFF'S  OFFICER, 

duty  of,  under  attachment,  523 

return  of  warrant  by,  525  ^ 

SHIP, 

crew  of,  may  sue  for  prize-money  on  behalf  of  themselves  and 
others,  287 

SHIP  OWNERS, 

bill  to  limit  the  responsibility  of,  must  be  accompanied  by 
affidavit,  451 

SHORT  CAUSES, 

of  setting  down  causes  as  short  causes,  1177 

cause  advanced  at  the  instance  of  the  defendant,  1178 

SHORT  ORDER, 

in  what  cases  it  was  necessary,  1249 

SIGNATURE, 

to  an  agreement,  not  necessary  to  be  stated,  418 

of  counsel  to  a  bill,  357 

of  defendant,  to  an  answer,  843  * 

of  attorney  general,  to  petitions  under  statute,  52  Geo.  IH.  c.  101 ; 

2101 
by  petitioner  under  statute,  52  Gea  III.  c  101 ;  ib. 

SIMPLE  CONTRACT  CREDITORS, 

joinder  of  specialty  of  simple  contract  creditors  in  suits  to  marshal 
assets,  286 — vide  Creditors 

SIMPLE  CONTRACT  DEBTS, 
computation  of  interest  on,  1439 

SIX  CLERKS, 

their  office  abolished,  2130 

their  duties  transferred  to  the  solicitors,  and  the  clerks  of  records 
and  writs,  ib. 

SOLICITOR, 

using  the  name  oTprochein  amy  without  consent,  92 
cannot  commence  suit  under  a  general  authority,  352 
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SPECIFIC  PERFORMANCE— conhniiedL 

what  persons  must  be  parties  to  suit  for,  247,  267  and  326 

decree  for,  where  agreement  proved  different  from  what  stated  in 

bill,  436, 1002 
of  parol  agreement,  986 
reference  as  to  title  in  suit  for,  1195 

SPEED  CAUSE, 

undertaking  to,  940 

STAMP, 

not  necessary  to  be  stated  in  pleading,  418 

agreement  to  waive  objection  for  want  of,  void,  988 

not  necessary  when  admissions  are  read  from  pleadinjra,  1187 

objection  for  want  of,  will  be  taken  by  the  Court,  lioQ 

STANNARIES, 

Courts  of,  are  not  Courts  of  Law  and  Equity,  614,  note 

STATE  OF  FACTS, 

must  precede  examination  of  witnesses  in  Master's  office,  1389 
in  what  cases  necessary,  1395 
form  of,  ib. 

not  signed  by  counsel,  ib. 
how  carried  in,  1396 
further  state  of  facts,  ib. 
not  necessary  upon  inquiry  as  to  title,  1413 
scandal  and  impertinence  in,  1397 

STATED  ACCOUNT, 
what  is,  761,  in  note 

to  support  plea  of,  account  must  be  final,  761 
and  in  writing,  ib. 

to  open  account  a  general  charcfe  of  errors  is  not  sufficient,  762  and  note 
specific  errors  must  be  pointed  out,  ib. 
opened  upon  what  evidence,  764,  765  and  note 
on  the  ground  of  fraud,  764  and  note 
plea  of,  763 

effect  of,  424 
liberty  to  surcharge  and  falsify,  764,  765  and  note 

STATES,  FOREIGN  — ride  Foreign  Goverwmekt. 

STATUTE 

informations  under,  9 

regulations  introduced  by,  do  not  alter  rules  of  pleading,  416 
where  instrument  is  created  by,  it  must  be  stated  with  tQl  the  circum- 
stances reqired,  419 

STATUTORY  JURISDICTION, 

mode  of  proceeding  thereon,  2094 
relating  to  charities,  2095 

statute  for  charitable  uses,  2096 
cause  of  its  disuse,  2097 
summary  petitions  under  statute  52  Geo.  III.  c.  101 ;  2097 
to  what  cases  the  Act  applies,  2098 
proceedings  thereunder,  2102 
of  appeals  therefrom,  2103 
statute  for  extending  the  benefits  of  grammar  schools,  2100 
charity  commissioners'  Act,  2103 
trustee  Acts,  2104 

jurisdiction  in  lunacy,  2105 

how  applicable  to  infiint  trustees  and  mortgagecB,  2106, 2111 
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STRANGER, 

advancing  money  to  wife  entitled  to  maintenance,  127 
may  refer  pleadings  for  scandal,  402 

STRIKING  OUT  NAME  OF  PLAINTIFF, 
when  an  infant,  92 
in  other  cases,  457 

SUB-CONTRACTS, 

bill  against  parties  claiming  under,  not  multifarious,  389 
persons  interested  under,  when  necessary  parties,  247,  326 

SUBMISSIONS, 

infants  not  bound  by  improper,  95 

SUBORNATION  OF   PERJURY, 

demurrer,  because  discovery  may  subject  defendant  to  penalties  of, 
627 

SUBPCENA  (ad  Respondendum), 
of  issuing  the  writ,  495 
when  in  respect  to  the  filing  of  bill,  495  note 
not  issued  against  attorney-general  or  peers,  496 
form  of,  496 

of  precipe,  497 
to  supplemental  bill,  1680 
to  bill  of  revivor,  1707 
sealing  and  delivery  by  clerk  of  records  and  writs,  ib. 

statutes  8  &  9  Vict  c.  105,  providing  for  duties  of  Sub- 
pcena  Office,  1172 
ordinary  service  of,  498  to  501  and  notes 
upon  infants,  500  and  note 
husband  and  wife,  ib. 
corporation,  501  and  note 
United  States  or  a  State,  ib.  note 
extraordinary  service  of,  502 

under  general  jurisdiction,  ib. 

in  cases  of  action  at  law   brought  by  plaintiff 

abroad, ib. 
service  upon  agent  or  factor,  506  and  note 
service  upon  agents  or  servants  under  general  or- 
ders, 507 
form  otsubpana  on  defendant  out  of  jurisdiction,  510 
substituted  service  within  the  jurisdiction,  512 
proceeding  where  no  service  can  be  effected,  514  to  516  and  notes 
provisions  for  notice  to  absent  defendants,  515,  note 

non  resident  infants,  and  lunatics,  ib. 
must  not  be  issued  before  bill  filed,  592 

SUBPCENA  (for  Costs), 
form  of,  1594 
service  of,  ib. 
what  costs  are  not  recoverable  by  subpanGf  15£C 

SUBPCENA  (to  hear  Judgment), 
when  sued  out,  1171 
formof  the  writ,  1172 
when  returnable,  ib. 
service  of,  1173 
affidavit  of  service,  1174 


SUBSTANCE  (of  Btil), 

deoiurrer  lo»  616  —  indt  D^MURiixa. 
all  that  need  be  proved,  WG 

SUBSTITUTED   SERVICE, 

of  subpana  under  the  general  junfl<ljctiozi,  503 

upon  tigent  or  factor,  50G 
of  decree,  wbeix  permitted,  J 251 

SUFFICIENCY  OP  ANSWER, 

from  what  time  to  be  reckoned,  920 

SUGGESTION   IN  PLEADINGS, 

not  a  ground  for  an  isauep  uiikse  supported  hf  eridencd,  l^l 

SUNDAY, 

no  arrest  on,  525 

how  regarded  m  computatbne  of  time,  405 

SUPPLEMENTAL  BILL, 

addition  to  original  hill  and  previous  part  of  it,  J 654,  noia  (1) 

grounds  to  warrant  filing  it,  Ifi54  note  (2) 

to  supply  defects  in  orig'inal  bill*  455  note,  1 653 

not  allowed  irhere  it  can  be  done  by  amendment,  455  none, 

1654 
whether  special  leave  necessary,  1655  and  note  (1) 
should  not  be  filed  for  delay,  1656  in  note 
application  by  motion  or  petition,  ib. 
diligence  required,  ib. 
notice,  ib. 
of  the  introduction  of  matter  posterior  to  original  bill,  1656, 1G57  and 

note  (1) 
to  add  parties,  1658  and  note 
to  bring  next  of  kin  before  the  Court,  1410 
on  behalf  of  defendants,  1659  note 
after  decree,  ib. 

to  supply  defects  in  original  bill,  1659 
not  permitted  to  introduce  a  new  case,  or  to  add  to  de- 
cree, 1662 
where  new  parties  have  become  necessary,  1663  and  note 
where  new  interest  arises  to  wife  upon  death  of  her  husband,  ib. 
where  sole  plaintiff  makes  partial  alienation,  ib. 
in  case  of  bankruptcy  or  insolvency  of  plaintiff,  1664 
where  assignment  pendente  litt,  1665 
distinction  between  cases  of  voluntary  and  involuntary  alienation, 

1672  and  note(l) 
where  interest  of  sole  plaintiff  suing  in  another's  riorht  determines, 
1665 
of  person  defending  in  autrt  droit  is  determined,  1672 
form  of  supplemental  bill,  1675  and  note 
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SUPPLEMENTAL  BILL-- continued. 
parties  to,  1678 

when  defendant  to  supplemental  bill  must  answer  original  bill,  1679 
defence  to,  1681 

in  what  cases  new  witnesses  ma7  be  examined,  1683 
depositions  in  original  suit  may  be  read  upon,  1684 
title  of  the  suit,  ib. 
hearing  of,  1685 

SUPPLEMENTAL  BILL  IN  THE  NATURE  OF  BILL  OF  RE- 
VIVOR, 

cases  in  which  applicable,  17QI 

where  abatement  cannot  be  remedied  by  revivor  alone,  1697 
where  interest  of  party  dying  does  not  rest  in  representative. 


SUPPLEMENTAL  BILLS  (onginal  Bills  in  the  nature  of), 
in  what  cases  they  lie,  1685 
distinction  between  supplemental  bill  and  original  bill  in  the  nature 

of  a  supplemental  bill,  1666 
cases  where  original  bill  in  the  nature  of  supplemental  bill  necessa- 
ry, 1667 

in  cases  of  bankruptcy  of  sole  plaintiff,  ib. 
where  plaintiff  assigns  his  whole  interest,  ib. 
rule  where  tenant  in  tail  succeeds  former  tenant  in  tail, 
ib. 
distinction  between  original  bill  in  nature  of  supplemental  bill,  and 

original  bill  in  the  nature  of  revivor,  1686 
form  of,  1688 
supplemental  bill  in  the  nature  of  a  bill  or  review  requires  the  leave 

of  the  Court,  ib. 
to  carry  a  decree  into  execution,  1689 

in  what  cases  proper,  ib. 
to  carry  into  execution  decree  of  inferior  Court,  1691 

whether  upon  such  a  bill,  original  decree  may  be  altered, 
1699 
to  suspend  or  avoid  the  execution  of  decrees,  1693 

SUPPLEMENT  AND  REVIVOR, 

bills  of,  1722 
practice  upon,  ib. 

SUPPLEMENTAL  ANSWER, 
when  permitted,  913 
when  deemed  sufficient,  917 

SUPPLEMENTAL  EXAMINATION, 
allowed  to  correct  a  mistake,  1378 

SURCHARGING  AND  FALSIFYING, 

on  account,  difference  between,  and  opening  an  account,  764 
manner  of  surcharging  and  falsifying,  765, 1435 

SURETIES, 

not  necessary  parties  in  suit  acfainst  principal,  315 

whether  all  the  sureties  must  be  parties  in  a  suit  against  one,  318 

Receiver's  sureties,  rights  and  liabilities  of,  2004  —  wk  Receitkr. 

SURPLUS, 

bankrupt  cannot  sue  assignees  for,  73 

persons  interested  in,  when  necessary  parties,  304 

190 


SURPRISE, 

what  BufficieDt  to  induce  the  Court  to  vacate  inmlment,  1^1 

when  a  ground  for  it  new  trid,  1306 

SURRENDER* 
how  pleaded,  414 

SURVIVORSHIP^ 

as  between  husband  and  wife^  147 
how  defeated,  ib. 
in  respect  of  wife's  ohattels  real,  158  —  ptd^  Fimk  Omt^ 

TACKING. 

principlei  of  equity  concertitiig,  380 

TAXATION, 

difierent  principles  of^  1579 

eSbct  of  Orders  of  May,  1845,  tipon  taxation,  an  between  ptitj  uA 
party^  1581 

is  between  pftrtj  and  psrty,  nnlesi  otberwiae  ordered,  1589 

aE  between  solicitor  and  client,  1583 

in  eharity  cases,  ib. 

truEteee  and  executors  in  administnitloa  stxjta,  1589;,  1585 

rale  in  creditor  an  its,  1585 

nselhodof,  1587 

lo  wbom  reference  made,  ib, 

without  reference,  1588 

when  Master  is  to  tax  only  b\  case  tlie  parties  drffer,  ib. 

proceeding  where  part  only  of  the  cosu  Is  to  be  allowed,  1500 

payment  of  costs,  now  enRirced,  1594 

TAXING   MASTER, 

where  Master  in  ordinary  may  request  Taxing  Master  to  tax  costs, 

1587 
may  tax  without  a  reference,  1588 
sole  judge  of  the  propriety  of  charges,  1590 
his  certificate  of  taxation  final  as  to  the  quantum  of  costs,  1592 

not  as  to  the  principal,  ib. 
mode  of  objecting  to  his  certificate,  ib. 

TECHNICAL  EXPRESSIONS, 

how  for  they  should  be  used  in  a  bill,  413 

TENANT  (for  Life), 

in  suits  for  partition,  a  party  without  remainder-man,  257 
Act  for  the  production  of  on  behalf  of  reversioner,  2143 

TENANT  (in  Tail), 

when  necessary  party  in  suit,  275,  313 

when  entitled  to  file  a  bill  of  supplement  only,  1668 

TENANTS  IN  COMMON, 

may  plead  statute  of  limitation  in  bar  to  each  other's  demands,  735 
when  necessary  parties,  257 

TERMS  (Outstanding), 

in  what  manner  Uiey  ought  to  be  stated  in  a  bill,  413 
plea  that  there  are  none,  716 

TERMS  OF  YEARS, 

interest  of  husband  in  wife's,  159 
cannot  be  sold  under  sequestration,  1264 
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TESTAMENTARY  (Guardian), 
how  appointed,  2080 
Court  may  appoint  another  guardian,  ib. 
power  of  over  the  estate  of  the  infant,  2082 
subject  to  the  control  of  the  Court,  2084 

TESTIMONY  (Bill  to  Perpetuate  order  when  Plaintiff  neglecU  to  pro- 
ceed), 

before  replication,  948 

afler  replication,  ib. 

in  what  cases  such  a  bill  may  be  filed  under  statutes  5  &  6  Vict  c. 
69;  2J52 

when  defendant  may  move  for  bis  costs,  1601 

TIMBER, 

deposit  required  when  timber  is  sold,  1452 

rule  as  to  opening  biddings  where  it  has  been  valued,  1487 

TIME, 

of  the  certainty  required  in  alleging,  422 
for  answering,  848 

computation  of,  under  Orders  of  May,  1845 ;  404, 405 
from  which  an  answer  is  to  be  deemed  sufficient,  921 
limitation  of,  for  bringing  in  claims  under  decrees,  1401 
applications  to  Master  for  further  time,  474 
jurisdiction  of,  ib. 

TITHES, 

devise  of,  must  be  stated  to  be  in  writing,  420 
parties  in  suits  for,  310 

TITLE  (Derivative), 

how  shown  in  a  bill,  369 

inquiry  as  to,  when  directed,  1194, 1412 

terms  of  reference  as  to  title,  1195 

inquiry  when  good  title  was  shown,  1196, 1417 

proceedings  upon  reference,  1413 

abstract  laid  before  conveyancer,  1414 

reference  back  to  Master  to  review  his  report  concerning,  1416 

where  objection  can  be  removed  at  the  hearing,  1417 

TITLE  DEEDS, 

of  the  certain^  required  in  bills  for  the  delivery  up  of,  423 
of  the  production  of,  in  bills  to  impeach,  2049 — vide  Production 
OF  Documents. 

TOLLS, 

hearsay  evidence  in  questions  of,  1014 

TRADE  MARKS, 

what  is  the  nature  of  title  in,  1869 
injunctions  to  protect  the  use  of,  1870 

TRANSPORTATION, 

plaintiff  under  sentence  of,  must  give  security  for  costs,  39 

efibct  of  pardon  on  condition  of,  67 
of  husband,  considered  as  civil  death,  110 

TRAVERSE, 

at  the  end  of  answer,  omitted  in  case  of  infant,  215 
TREASON, 

effect  of,  on  real  and  personal  estate,  64 

of  husband,  considered  civil  death,  110 
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TEUU 

at  bur,  when  ordered  in  the  ctse  of  an  isstic,  1^6 

new  —  tiik  Issirm. 

at  kw — ^tnVfe  x\cTiort  at  L4Wi 

TRUSTEES, 

when  necessar)'  panjet  to  biltej  244»  294^  2I»5 

0ot  allowed  coin penaal ion  for  dme,  1431  

lior  profesaionai  chaTges»  jb* —  rtWe  JosT  Ali^owiwces. 

eonipcDSQiioD  ifi  allowred  trustees  in  United  States,  1-131  mi%  (3) 

and  fees  of  couosel,  14-^  note 

wben  ordered  to  pay  tnonej  ioto  Ccmrt,  201^ 

appointmeot  of,  bj  the  Master,  1416 

costs  oC  1521 

wh^ii  deprived  of  co9ti,  1555,  1556 

when  ordered  to  jmy  costi.  I55i^ 

trustee  acte,  2101—  rwfeSTAXPToaT  JtjB.tsi>icTiOK. 
TRUSTS, 

how  fkr  stitotes  of  limitations  applicable  to,  7^ 

effect  of^  tti  giving  a  ri^bt  to  interest  on  simple  coQtract  debt?,  IHO 

mfCLAlMED  STOCK  ACT,  2146 

ONDERLEASE, 

of  wiTq^s  term,  eSect  of  upon  her  right  bj  auirivoT^jpi  164 

UNDERTAKING, 

by  pkiniifT  to  give  effect  to  rights  of  absent  parties,  340 

to  appear  at  the  hearing,  747 

to  set  doivD  cause  upon  bill  tod  answer,  D46 

to  speH  the  cause,  &47 

Dot  to  demur  alone,  what  a  sufficient  compltance  with,  9ID 

UNIVERSITY, 

demurrer  because  subject  matter  of  suit  within  the  jarisdiction  of. 

614 
plea  of  privilege  of,  717 
documents  from  library  of,  proved  viva  voee^  126 

UNSOUND  MIND, 

answer  of  persons  of,  847 

commission  to  take,  870 
not  liable  to  exceptions,  879 

USURY, 

demurrer  because  discovery  may  subject  defendant  to  the  penalties 
of,  627 

VACATIONS, 

meaning  of,  472 

in  the  office  of  the  accountant-general,  1795 
of  the  Taxing  Masters,  1796 

VALUE, 

inadequacy  of,  an  objection  to  &  bill,  378,  618 

VARIANCE, 

between  statement  in  pleadinfirs,  and  proof,  1000 
effect  of,  where  rights  founded  in  prescription,  1001 
in  case  of  bills  for  specific  performance,  1002 

VENDEE— nVfe  Purchaser. 


i!fDBX.  2273 

VENDITIONI  EXPONAS, 

in  what  cases  the  writ  may  be  sued  out,  1247 

VENDOR'S  SOUCITOR, 

alone  entitled  to  attend  inquiry  into  title  of  an  estate,  1356 

VENUE, 

in  cases  of  issues,  1295 

VERDICT, 

new  trial  on  ground  of  decision  contrary  to,  1316 

VICAR, 

disputing  a  modus,  has  a  right  to  an^  issue,  1287 
when  a  necessary  party  in  suits  for  tithes,  279 
costs  of,  1225, 1524 

VIVA  VOCE, 

examination  of  witnesses,  1054  note 

manner  of  proof,  1026 

what  documents  may  be  so  proved,  ib. 

order  for  1028 

fu&iNBiia  to  testify,  1029 

before  the  Master,  1394 

no  publication  necessary  after  examination,  1395 

votiehers,  in  taking  account,  1423 

WAIVER, 

of  ri^ht  of  settlement  by  wife,  effect  d*,  139 
of  relief,  against  absent  parties,  340 
of  penalties,  by  prayer  of  bill,  443 
of  contempt,  560 

by  taking  a  step  in  the  cause,  ib. 

by  acceptance  of  further  answer,  561 
filing  a  cross  bill,  no  waiver,  562 

WALES, 

great  sessions  of,  abolished,  614 

WAR, 

judicially  noticed,  602 

secus  war  between  foreign  states,  ib. 

effect  of  war  breaking  out  after  suit  commenced  by  an  alien,  59 

WARRANT, 

general  nature  of  Master's  warrant,  1354 
form  of,  ib. 

to  consider  decree,  1349 
persons  entitled  to  attend,  1355 
to  sheriff's  officer  upon  an  attachment,  523 
form  of,  ib. 
execution  of,  524 

WASTE, 

may  be  restrained  at  the  suit  of  an  infant  en  ventre  aa  mtrt,  87 

injunctions  to  restrain,  1849,  notes,  1850  note 

nature  of  common-law  remedy,  1851 

on  whose  application  granted,  ib. 

where  titles  of  parties  are  equitable,  1852 

of  equitable  waste,  1854 

of  account  in  cases  of  equitable  waste.  1857 

what  affidavits  to  be  read  in  motions  for,  1884 

190* 


'2Q74  nmu, 

WEAK  INTELLECT, 

peraoiifl  of  J  anstrcr  of,  B45 — vide  Imikcil^  P£&30*^s. 

Qot  lidble  ta  exceptions,  STD 

%VEIGKTg    AND  MEASURES, 

judicially  notieedf  603 

WIDOW, 

oot  bound  to  discover  her  joinuire  deed,  GSB 

WIFE, 

right  of,  to  dower  or  joiuttire,  not  affected  by  9eque3t7atioi^  1S7I  — 

Vidt  Fe»£    C0T£ltT, 

WILFUL  DEFAULT, 

defeDdant  charged  with,  on  furtlier  directioua,  1510 

WILL, 

heir  at  ta^,  a  neeessary  partf  where  wil!  sought  to  be  establiabedt^^ 
nut  esUbliibed  m  suit  by  iufant  plainti^,  93 
leave  given  at  ilie  hearings,  to  exhibit  iuterro^toiiefi  to  pto^  996 
how  proved  generally,  1019 

by  aecondary  evidence,  J 022 
fraad  in  procuring  cannot  be  iuvestigated  in  equity,  611 
muit  be  averred  to  be  id  w^ntuig,  419 
plea  of,  772 

WITNESS, 

different  grounds  of  incono  pete  nee,  1031 
deaf  and  dumb  peraonB,  1031  note  (2). 

children,  ib. 
religiona  belief,  1031  note  (G), 
effect  of  staL  0  A^  7  VicL  c,  KS ;  1032 
incompetency  from  intereflt  1032  to  1034  in  note 
examination  of  parties  to  the  record,  10S6  and  note — vide  Partt  to 

THE  Record. 
grounds  of  the  incompetency  of  parties  at  law,  1035, 1036,  in  note 
when  admitted,  1036  in  note 
prochtin  amy,  1037  and  note,  1038 
when  defendant  may  examine  nominal  plainti£^  1038  note 
attendance  of,  how  enforced,  1054, 1055 
how  sworn,  1059 
form  of  oath  or  affirmation,  ib. 
not  to  be  produced  to  the  opposite  party,  but  notice  of  his  i 

be  given,  1060  and  note 
method  of  examination,  1061  and  note 
use  of  notes  by  witness,  1062, 1063  note 
deposition  prepared  beforehand,  ib. 

where  witness  do«s  not  understand  English,  1063 
when  witness  may  alter  or  add  to  his  deposition,  1064  and  note 
when  he  may  amend  or  be  re-examined,  ib. 
death  of  witness  before  cross-examination,  1064,  1068  note 
becoming  interested  while  under  examination,  1065  note 
refusing  to  be  cross-examined,  1065  and  note  1066 
cross  examination  of,  1065  ^ 

where  witness  is  resident  in  town,  1065 
attendance  of  witnesses  before  conrniissioners,  1081 
form  of  sununons,  1081, 1082 

obedience  to,  how  enforced,  1083  and  note 
mode  of  examination  before  commissioner,  1086 
oath  and  when  to  be  sworn,  1087  and  note 
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WITNESS—  fon/iHii€£/. 

under  a  commission  for  partition,  l;33] 

further  examination  of,  before  the  examiner,  1155 

before  a  commissioner,  1052,  1155 
re-examination  of,  in  what  cases  permitted,  1068  and  note 
upon  application  at  the  hearing,  1152 
by  the  Court  itself,  1153 

before  publication  permitted  in  examiner's  office,  1154 
examination  after  publication,  l\5ii  and  note 

under  articles  to  discredit  a  former  witness,  1158  to 

llG3and  notes 
of  witnesses  before  the  Master,  1379 

previously  examined  in  the  cause,  Ui^i 
cases  in  which  Court  will  permit  re-examination  lu 
same  facts,  1385 
cross-examination  of  former  witness,  138() 
method  of  re-cxaminatiom  before  the  Master,  1387 

WRIT, 

of  error,  difference  between  and  appeal,  1222 

of  execution,  1249 

to  enforce  payment  of  costs,  15.08 

under  stat  1  k  2  Vict  c.  110  :  1247 
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